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Search Assessment Material

Petitioner :- Dr. Roop Respondent :- Commissioner, Income Tax, Meerut & Others All High COurt SEARCH CASE

The legal position with regard to disclosure of the satisfaction note has been considered by this Court in several decisions beginning from Dr. Nand Lal Tahliani Vs. CIT 170 ITR 592 (Alld) to City Montessory School (Regd) Vs. Union of India & Ors. (Writ Petition No.2818 (MB) of 2000
along with two other connected petitions in 2007. The consistent view taken is that the material on the basis of which warrant of authorisation under Section 132 was issued and the search and seizure operations were carried out should be disclosed to the assessee unless privilege is
claimed.

We find that none of the grounds, taken in the affidavit of Shri Umesh Takyar, Deputy Director of Income Tax (Investigation)-I, Meerut in support of the application under Section 123 of the Evidence Act, is relevant for claiming privilege. The confidentiality of the information by
itself cannot be a ground to claim privilege. The claim of the department, that the authorisation is highly confidential and its revelation to the assessee or to general public may prove detrimental to the potential information given as well as the department, by itself cannot be a
ground to claim privilege of the documents. The satisfaction has to depend upon the material on which it is based, the disclosure of which will bring it within the grounds mentioned in Section 123. We have already discussed the case law in this regard in our order dated
4.5.2011 and do not find that the application is founded on any of the ground on which such privilege can be claimed.The application is accordingly rejected.

So far as question of validity of search and seizure is concerned, since we have rejected the application for claiming the privilege, for disclosing the satisfaction note and warrant of authorisation, for conducting searches, the petitioner along with his counsel will be permitted inspection these documents produced in the Court and kept in the sealed cover in the custody of the Registrar General. The inspection will be carried out in presence of the counsel for the department. Learned counsel for petitioner may make an appropriate application to the Registrar General along with the certified copy of this order for inspection of the documents, and thereafter may make appropriate representation to the Court, for fixing a date for hearing.
Landmark Allahabad High Court order search assessment: Vandana Verma case (reapplied) to hold JOINT SEARCH WARRANT can give birth only to AOP assessment (Aug'11) (adverse decisions taken note of and distinguished) 
Head Note:

Shri R.K. Upadhyay has relied upon judgments in Raghu Raj Pratap Singh v. Asst. CIT (All) (2008) 307 ITR 450 (All) and Madhupuri Corporation v. Prabhat Jha, Deputy Director of Income Tax (Investigation) 2002 (256) ITR 498 (Guj), in support of the legal issues. We have gone both the decisions and find that whereas the judgment in Raghu Raj Pratap Singh (supra) related to the validity of search and seizure and the recovery of materials from the bank, the judgment in Madhupuri Corporation (supra) rendered by the Gujarat High Court, relates to the retention of the seized documents and books and accounts beyond the statutory period of 15 days. The Gujarat High Court held that such illegality would not vitiate the evidence collected during such search. We are informed by Shri R.K. Upadhyay, that the judgment in Smt. Vandana Verma's case (supra) has been challenged in the Supreme Court by the revenue in Special Leave Petition (Civil) No. 18366 of 2010 (C.I.T. vs. Vandana Verma) in which notices
have been issued and thereafter fresh steps were directed to be taken up on 4.8.2011 fixing 15.9.2011. In the instance case before us in pursuance to the warrant of authorisation issued by the DIT (Investigation)/Kanpur, search and seizure operations under Section 132 (1) of the Income Tax Act, 1961were carried on 6.9.2006 at the residential premises of Shri Ashok Chawla, Smt. Madhu Chawla and Shri Anuj Chawla at 42 S.C. Basu Road, Allahabad as well as the locker No. 301 with Punjab National Bank, Chowk, Allahabad and also a survey u/s 133-A was conducted in the case of Chawla Mill Store (Prop. Shri Ashok Chawla) 1 S.C., Basu Road, Allahabad and in shop No. 58 at 45, V.N. Marg, Allahabad. As per provisions of Section 153A(b), the assessment of six preceding assessment years (block period) was required to be made from the search. Accordingly, notices were issued to the assessees. The A.O. passed separate assessment orders for Ashok Chawla and Smt. Madhu Chawla. We do not find that the Tribunal has committed any error in law in relying upon the judgment in Smt. Vandana Verma's case (supra) in which it was held that where the search operations are carried out in the joint names, the individual assessment could not have been made. The Court has given reasons to reach to such conclusion. They have held that in case, the authorizing authority had information in his possession in consequence of which he had
reason to believe that Mudit Verma and Vandana Verma though living in a single premises as husband and wife, possessed undisclosed assets including income separately, then, he might have issued warrant of search individually for conducting the search as both Mudit Verma and Vandana Verma are assessed to income tax in their individual capacity. When warrant of authorization was issued in the joint names it was not open for the assessing authority to assess Smt. Vandana Verma on the basis of the assets and documents seized during the course of search in pursuance of the warrant of authorization which was in the joint names, and that too by invoking the provisions of Chapter XIV-B in an individual capacity. She could be assessed jointly only as AOP of BOI as per the definition of the word "person" under the Income Tax Act. Since the questions raised in these appeals are covered by the Division Bench judgment of this case in Smt. Vandana Verma's case and with which we respectfully agree, we need not to decide
them all over again. The Income Tax Appeals are accordingly dismissed. We make it clear that it will be open to the assessing authority to make assessment orders in respect of the assessees who have been assessed separately as AOP/BOI.
EL EL Hotels & Investment Ltd., C/o Claridges Hotel Pvt. Ltd
ITA No. 4542(Del)/2009

24.8 We have already mentioned that the decision in the case of Sun City Allows (P) Ltd. is not applicable to the facts of the case for the reason that up to the date of search, no assessment had been completed in this year. Further, the second proviso to section 153A contains a provision that assessment or reassessment, if any, relating to any assessment year
falling within the period of six assessment years referred to in sub-section (1) pending on the date of initiation of search u/s 132, shall abate. The word “abate” has not been defined under the Act , therefore, its natural meaning will have to be ascertained. In Webster’s Comprehensive
dictionary of the English language (2003 edition), this word means-(i) to make less or reduce in size, number, degree, amount, importance, speed or force; (ii) to deduct as a part of payment; (iii) law: to do away with or annul; (iv) to become of less importance or degree; and (v) law: to fail or become void. Thus, in so far as the purpose of law is concerned, the word means to do away with or annul, to fail or to become void. On the basis of these meanings, it can very well be concluded that the original return or any proceeding taken on the return up to the date of initiation of search becomes void or is annulled. In other words, the same does not exist. Therefore, even the original return does not exist for the purpose of law. The only return which exists is the one filed u/s 153A. Being the only return, the assessee can take any plea or claim for deduction in such a return. With these preliminary remarks, we proceed to decide
whether the payment is in the nature of capital expenditure or revenue expenditure.

16.13 The facts relating to this issue have been described in paragraph no. 16.4 (supra). It may, however, be mentioned that the conclusion of the Assessing Officer has been that the assessee had not carried out any business in this year. Accordingly, the deduction of depreciation was
denied. Most of the expenses were also not allowed and only such expenses, which had nexus with earning income under the residuary head, were allowed u/s 57(iii). In other words, neither the business income was taxed nor the expenses or deductions relatable thereto were allowed. This basis of assessment got drastically changed when it was held by the ld. CIT(Appeals) that the assessee had carried on the business in this year. The consequence of this decision was that the assessee was allowed the deduction in respect of depreciation and most of the expenses were also allowed. In this changed scenario, the question is-whether, the CIT(Appeals) could include income from the business in the total  income? In all the cases, relied upon by the ld. counsel, there is no change in the basis of assessment, which continued to be the same as determined by the AO. In the case of Rai Bahadur Hardutroy Motilal
Chamaria, the Appellate Assistant Commissioner had not changed the basis of assessment but he was not satisfied about transmission of a sum of Rs. 5,85,000/- from Calcutta to Forbesganj in a short period. In the case of Nirbheyram Daluram, the Appellate Assistant Commissioner noted some more entries of Hundi loans. In the case of Union Tyres, the Hon’ble Delhi High Court came to the conclusion that the Appellate Assistant Commissioner could enhance the income in respect of transactions of two items, for which remand was made to the Income-tax Officer. However, he could not enhance the income in respect of transaction of the third item,
which introduced a new source of income. Such was also the decision in the case of Lokenath Tolaram. In the case of Sardari Lal & Company also, the Appellate Assistant Commissioner wanted to go into the sources of funds resulting in a huge turnover in the case of person who was merely a student prior to starting the business. This issue was not considered or
decided by the ITO and, therefore, the Hon’ble Court came to the conclusion, which had been arrived at in the cases already discussed by us. At the same time, the cases relied upon by the revenue are on totally  different issues, namely, whether-the Appellate Assistant Commissioner can entertain new claim of the assessee if all the facts are on record?

It has been held that the AAC could entertain a new ground. However, that does not mean that similar power is available with the Appellate Assistant Commissioner to enhance the assessment. This has been clearly brought out in the case of Sardari Lal & Co., when the Hon’ble Delhi High Court mentioned that the plea of the revenue for enhancing the income cannot be accepted because of the existence of sections 147 and 263 in the Act. However, we have mentioned that the necessity to tax royalty income arises in this case on complete change of the basis of assessment adopted by the Assessing Officer, when it was held by the ld. CIT(A) that the assessee had been carrying on the business. If the submissions of the ld. counsel are accepted, it will lead to grave miscarriage of justice that the business income has not been taxed but all expenses and deductions have been allowed. In other words, bringing to tax the income is a consequence of allowing expenses and deductions. Therefore, it is not a case of introducing a new source of income at the level of first appellate authority but a case of computation of business income, which was not assessed to tax at all by the AO. In this exceptional circumstance, we are of the view that the ld. CIT(Appeals) was right in computing the business income hitherto not assessed by the AO.
ASHOK CHADDHA   ITA 274/2011 JUDGMENT DELIVERED ON: JULY 05,2011 (Held We are, therefore, of the opinion that the findings of the Tribunal are totally perverse and far from the realities of life..) STREE DHAN
 
As far as addition qua jewellery is concerned, during the course of search, jewellery weighing 906.900 grams of the value amounting to ` 6,93,582/- was found. The appellant’s explanation was that he was married about 25 years back and the jewellery comprised “stree dhan” of Smt. Jyoti Chadha, his wife and other small items jewellery subsequently purchased and accumulated over the years. However, the Assessing Officer did not accept the above explanation on the ground that documentary evidence regarding family status and their financial position was not furnished by the appellant. The Assessing Officer accepted 400 grams of jewellery as explained and treated jewellery amounting to 506.900 grams as unexplained and made an adhoc addition of ` 3,87,364 under Section 69A of the Act working on unexplained jewellery, by applying average rate of the total jewellery found. The CIT (A) confirmed this addition stating that the AO had been fair in accepting the part of jewellery as unexplained. The ITAT has also endorsed the aforesaid view 
 
After considering the aforesaid submissions we are of the view that addition made is totally arbitrary and is not founded on any cogent basis or evidence. We have to keep in mind that the assessee was married for more than 25-30 years. The jewellery in question is not very substantial. The learned counsel for the appellant/assessee is correct in her submission that it is a normal custom for woman to receive jewellery in the form of “stree dhan” or on other occasions such as birth of a child etc. Collecting jewellery of 906.900 grams by a woman in a married life of 25-30 years is not abnormal. Furthermore, there was no valid and/or proper yardstick adopted by the Assessing Officer to treat only 400 grams as “reasonable allowance” and treat the other as “unexplained”. Matter would have been different if the quantum and value of the jewellery found was substantial. 

M/s. Daga Fibres Pvt. Ltd INCOME TAX APPEAL NO. 2928 OF 2010 23.6.2011 Loose Paper Search asst. Third party place (Bombay High Court)
The finding of fact recorded by the Tribunal is that the assessee as well as the said third party have denied to have entered into any transaction and in the absence of any corroborative evidence to suggest that such transaction ever took place, no addition could be made in the hands of the assessee on the basis of the loose papers found during the course of search at the premises of a third party. 

Search Assessment case: Guj high court: BABULAL JIVANLAL PATEL : Whether on the facts and in the circumstances of the case, the Appellate Tribunal was justified in law in not taking cognizance of provisions of section 292C of the Income Tax Act, 1961, in correct perspective as the said document was seized from the premises of the assessee?: 
The facts emerging from the record indicate that during the course of search a loose paper file annexure A-1 showed calculation of net profit of some trading activity. Such entries were made on the letter head of Doctor Shri Maganbhai Patel who had visited the family on 1.7.1999 when someone in the family was sick. The assessee had explained that the entries were not in his handwriting or in the handwriting of any of his family members.HELD:
 
However, in the facts of the present case, what is found is a loose paper on the letter head of a Doctor on which entries were made regarding some trading activity. The assessee has denied the handwriting to be his or that of any of his family members. Considering the nature of the document, viz., a prescription of a doctor, on which certain entries were made on the reverse side, along with the fact that the assessee had explained that the handwriting, was not his or that of any of his family members, the presumption that the same belonged to the assessee stood rebutted. Besides as recorded by the Commissioner (Appeals) though search had been carried out in the entire group, no evidence whatsoever had been found during the search operations which could show that the assessee did carry out any business in his individual capacity to earn such income. Moreover, the assessee was not found to be in possession of unaccounted assets etc. which could be said to have been made out of such alleged unaccounted income. Thus, in the absence of any corroborative evidence to support the case of the revenue that the assessee had actually earned such huge income, the Tribunal was justified in upholding the deletion of the addition of Rs.21,25,000/- FURTHR REFER: 
1. ACIT vs. Satyapal Vasan 295 ITR (AT) 352 [ITAT Jabalpur]

2. CIT vs. Girish Chaudhary (2008) 296 ITR 619 (Mad.)

3. CIT vs. S.M. Aggarwal (2007) 293 ITR 43

(Del.) 4. Jaya S.Shetty vs. ACIT (1999) 69 ITD 336 (Mum.)

5. Bansal Strips P.Ltd. vs. ACIT (2006) 99 ITD 177 (Del.)

Real estate: Extrapolation issue: Ahd bench ITAT in case of M/s.Amar Corporation: On money case: HELD Apart from the loose paper and the statement of Mr. Chimanbhai there is no incriminating material through which it was found that the ‘on-money’ was received in respect of the other flats. The question of extrapolation can arise only in a situation when the documents give an indication that there was a regular occurrence in a systematic manner. Only in that situation, there is a possibility of extrapolation otherwise not. ......A statement has it’s value in the eyes of law if it is corroborated by connected evidence. As far as the statements being recorded under the Act are concerned, there are two situations i.e. sometimes statements is recorded u/s.133A of the Act at the time of survey. The courts have clearly held that there is no evidentiary value in respect of a statement u/s.133A unless it is supported by some material. Second situation is that the Act has empowered the Revenue to record the statement during the course of search and statement is recorded u/s.132(4) of the I.T. Act. Because u/s132(4) of the Act, as assessee is examined on oath, therefore, such a statement has always been treated as an evidence as held by the H’ble Court...Once the Revenue Department has taken the extreme step of conducting a raid on this assessee, then it is expected to unearth every penny of unrecorded money, but the fact is that neither any unaccounted money was recovered nor any such document was found in possession of the assessee through which it could be held that the assessee was in the practice of charging on-money on other facts as well.....Once the Revenue Department has taken the extreme step of conducting a raid on this assessee, then it is expected to unearth every penny of unrecorded money, but the fact is that neither any unaccounted money was recovered nor any such document was  found in possession of the assessee through which it could be held that the assessee was in the
practice of charging on-money on other facts as well.. (followed in case of DHARA ASSOCIATES by Ahd ITAT)
INCOME TAX APPEAL(L) NO.357 OF 2011   ASHOK CHADDHA   Date of Decision: July 27,201 1 DELHI HIGH COURT
 
“(a) Whether the issue of notice under Section 143(2) of the Income Tax Act is mandatory for finalization of assessment under Section 153A? (b) Whether the findings of the authorities below upholding addition of Rs.10 lac of cash seized from Mr. D.S. Rawat in the hands of the Assessee was perverse and required to be set aside? ”
 
Assessee’s arguments: It is against this order of the Tribunal that the assessee has preferred appeal before us. Learned counsel for the assessee contends before us that to examine or verify any return filed under Section 153A, the issuance of notice under section 143 (2) of the Act is a mandatory requirement. He submits that it cannot be construed as an empty formality or a procedural defect which can be cured, but goes to the root of the matter and fatal to the validity of the assessment. He contends that the law laid down by the Hon‟ble Supreme Court in Hotel Blue Moon v. DCIT, 321 ITR 362 is equally applicable to the cases where return has been filed under section 153A of the Act. He also relies upon the judgments of R. Dalmia v. CIT, 236 ITR 480 (SC), CIT v. Pawan Gupta, 318 ITR 322, CIT v. Lunar Diamond Ltd. 281 ITR 1 (Del), CIT v. Vardhman Estates 287 ITR 368, CIT v. Bhan Textiles 287 ITR 370 and Raj Kumar Chawla v. ITO, 277 ITR (AT) 225.
 
Held There is no specific provision in the Act requiring the assessment made under section 153A to be after issue of notice under section 143(2) of the Act. Learned counsel for the assessee places heavy reliance on the judgment of the Hon‟ble Supreme Court in Hotel Blue Moon v. DCIT, (Supra) wherein it was held that the where an assessment has to be completed under section 143(3) read with section 158BC, notice under section 143 (2) must be issued and omission to do so cannot be a procedural irregularity and the same is not curable. It is to be noted that the above said judgment was in the context of Section 158BC. Clause (b) of Section 158BC expressly provides that “the AO shall proceed to determine the undisclosed income of the block period in the manner laid down in section 158BB and the provisions of Section 142, sub sections (2) and (3) of Section 143, Section 144 and Section 145 shall, so far as may be, apply. This is not the position under section 153A. The law laid down in Hotel Blue Moon, is thus not applicable to the facts of the present case. The issue of requirement of notice under section 143(2) for an assessment under section 147 came up for consideration before this court recently in CIT v. Madhya Bharat Energy Corpn., ITA No. 950/08 decided on 11-07-2011. In that case also, this court has held that in the absence of any specific provision under Section 147 of the Act, the issuance of notice under Section 143 (2) cannot be held to be a mandatory requirement.
 
On merits DHC held that It is noted that the amount was seized on 20.04.2003 as seen from the telegram sent by Thana Prabhari, GRP, Bhopal, whereas the claim of ownership was made on 23.01.2008, much after the date of seizure. No steps were taken by the assessee or Shri Sudhir Chadha for almost 5 years. It was only when the assessment order came to be passed on 31.12.2007, that Shri Sudhir Chadha submitted a claim that the money belongs to him. Also, there is no plausible explanation given by the assessee as to why his employee was found in possession of cash. No detail has been filed about the land sought to be purchased by him. In these circumstances, the Tribunal was right in holding that the claim made by Shri Sudhir Chadha is an afterthought to accommodate the assessee. Had the money really belonged to him, he would have made the claim soon after its seizure
 ITA Nos.504 to 510/Vizag/2009 Sri Meka Radhakrishna Varaprasad ITAT Vizag bench
 I have carefully examined the order of the lower authorities in the

light of the arguments of the assessee and I find that undisputedly no

incriminating material was found during the course of search which suggest

any suppression of income by the assessees at the time of filing its return

showing agricultural income u/s 139(1) of the Act. Once the assessee has

declared a particular agricultural income in his return filed u/s 139(1) and the

same was processed u/s 143(1) that declared income cannot be disturbed

unless and until the revenue authorities find some incriminating material

which suggest any suppression of income on the part of the assessees. In

the instant case, the assessee has declared the agricultural income through

his regular returns of income filed u/s 139(1) and the same was processed

u/s 143(1). During the course of search nothing was found against the

assessees as such I find no justification in estimation of the agricultural

income by the assessing officer and to make an addition of the difference as

an income from other sources. I therefore set aside the order of the CIT(A)

and delete the additions.

7. In the result, the appeal of the assessees are allowed
M/s. Fort Projects (P) Ltd.  I.T(SS).A Nos. 11 to 13/Kol/2011 ITAT Kolkatta
In regard to revenue’s appeals, additions made by AO on account of on-money receipts for A.Ys. 2002-03 to 2005-06 were also deleted by CIT(A) with the finding that since assessments for these years had already been completed u/s 143(3) of the Act before the date of search and nothing incriminating was found in course of search or survey in respect of receipt of on-money for these years , completed assessments for these years could not be disturbed and no addition on account of onmoney could be made merely on the basis of change of opinion. As the revenue could not controvert the same, we cannot interfere in the findings of CIT(A) and we uphold the order of CIT(A) on this issue. Accordingly, the issue in IT(SS)A Nos.12/K/2011 of assessee’s appeal is allowed and the interconnected issue in IT(SS)A No.15 to 20/K/2011 of revenue’s appeal is dismissed. In the original assessments framed u/s. 143(3) of the act for AYs. 2002-03 to 2005-06, the AO after application of mind and detailed scrutiny of accounts had consciously allowed said expenses and interest on loan. Further, said expenses had also been allowed in summary assessment u/s. 143(1) for A.Y 2006-07. However, later on while framing assessments u/s.144/153C for the said years, under identical circumstances vis-à-vis past, the AO opined that a part of such expenses and interest should have been capitalized to WIP. Accordingly, the same was added back by the AO u/s.144/153C merely on the basis of change of opinion in the guise of search assessment. Hence, CIT(A) has rightly deleted this addition. Accordingly, these two common issues of revenue’s appeals in IT(SS)A Nos. 15, 16, 17, 18, 19, 20 and 21/K/2011 are dismissed

18. From these decisions, it transpires that if an addition is to be
Gist of order in case of Bela Juneja: Following conclusion UPHELD: Section 69 unaccounted investment (section 153C order) Delhi High Court
 

Per AO: The assessee had not furnished any plausible explanation for the difference between agreed price of `31 lakhs and actual price as per sale deed of `8 lakhs. The Assessing Officer held that difference of `22,54,400/- as unexplained investment under Section 69 of the Act. 
 
Per CIT-A: Thus, the appellant has not adduced any cogent evidence to suggest the reasons for reduction in the purchase price from Rs.31 lakhs as agreed vide agreement dated 24-10-2004 to Rs.8 lacs shown in the deed registered on 29-10-2004. By considering the surrounding circumstances and also applying the test of human probability, it is clear that the appellant had paid a total consideration of Rs.31 lacs, whereas the sale deed was registered only for Rs.8 lacs.
 
Per ITAT: enough evidence was found by the lower authorities pertaining to assessee from the premises in which she was living that the above payment in respect of property was made by her. The same has neither been accounted for nor assessee has given any satisfactory reply about the investment in question. In view thereof, we see no infirmity in the orders of lower authorities. Accordingly, order of CIT(A) sustaining the addition in question is upheld.

1.  Case of M/s SRM Easwari Travels and Tours India P. Ltd., the 'C' Benches of this Tribunal has considered and adjudicated the same issue vide order dated 8.1.2010 in I.T.A. No.1429/Mds/2009 and I.T.A. No.1355/Mds/2009 held: 

8. Prior to the incorporation of sections 153A, 153B, 153C and 153D, all block assessments were being made in search cases, under Chapter XIV-B of the Act. After 31.3.2003 sections 153A,B,C,D were incorporated in the Act and thereafter, instead of proceeding u/s 158BC of the Act, now the assessments in search cases or requisitioned cases are to be made u/s 153(A,B,C,D). The base reading of the above shows that the wording of sections 158BC and 153A are exactly same in substance, the only difference being that the Assessing Officer now, instead of passing a block assessment order has to pass separate assessment orders within a block of six assessment years as detailed in the section. Likewise, from the very plain reading of sections 158BD and 153C of the Act, anybody and everybody can easily tell that these two sections are akin to each other. The words used in both sections are almost identical and the terms and conditions laid down in both these sections for taking action in the case of 'other person' are exactly identical. Therefore, one can easily make out that the Legislature, in its wisdom, has retained these two sections in their letters and spirit except for making some procedural changes. The ld. CIT(A) has conveniently ignored the main condition regarding recording of satisfaction note which is the primary condition precedent for assumption of jurisdiction under this section for initiating action against 'other person'. The ld. CIT(A) has not mentioned anything about recording of satisfaction by the Assessing Officer and has veered to the second stage of handing over of records to the other person's Assessing Officer In fact, in section 153C as well as in section 158BD, two pre-conditions are found - one, the Assessing Officer has to satisfy himself that any money, bullion, jewellery etc seized or requisitioned during search belongs or belong to a person other than the person referred to in section 153A (Likewise in section 158BC); and second, after recording the satisfaction note as stated above, the Assessing Officer shall hand over to the Assessing Officer having jurisdiction over such other person. In this case, the first condition has not been satisfied by the Assessing Officer of the searched party because he has not undeniably, recorded such a satisfaction as required in section 153C of the Act (in the same manner as it is required u/s 158BD of the Act). Applied by Chennai ITAT in S.R.M. Hotels (P) Ltd. vs ACIT TA No. 1356/Mds/2009 Assessment Year 2005-06 (LUCK ITAT IN SURINDER KAUR 120 TTJ (Lucknow) 618, & KOL ITAT IN LMJ FOLLOWED 113 ITD 377)

CONTRA POSITION BY BOLASPUR BENCH OF ITAT IN PANCHURAM DESHMUKH 40 DTR 252 HELD 153C NOT AT PAR WITH SECTION 158BD ….SATISFACTION NEED NOT BE RECORDED IN WRITING AS SUCH  (approved in Chattisgarh HC in Trilok Singh Dhillon 54 DTR 129)
2.
ISSUANCE OF SECTION 143(2) NOTICE AFTER 153A NOTICE & RETURN THEREUNDER: HELD MUST BY INDORE BENCH OF ITAT IN G.M.INFRATRUCTURE CASE (IT(SS) Indore 133/2008 27/01/2010 (similar conclusion by Indore ITAT in SK Jain case reported at 48 DTR 185)

HOWEVER, DELHI BENCH OF ITAT IN ASHOK CHADHA CASE HELD ITA No. 1455(Del)/2009 17th September, 2010  : Applied Allahabad High Court in Rajmani Devi Vs. CIT (1937) 5 ITR 631 (All.) and Concluded (inter alia) that: “ We find that the ld. CIT(A) has given a categorical finding that the requirement of section 143(2) has been met as two questionnaires have been issued in this case, fixing the dates of hearing. Thus, his finding is that the questionnaires amount to notices u/s 143(2). It is an accepted position that these questionnaires were issued and served after the filing of the return u/s 153A. Therefore, if these are notices u/s 143(2), then, the case of the ld. counsel does not  survive…In the questionnaire dated 7.12.2007, the place has been mentioned and the date of compliance has also been mentioned. Further, it has been mentioned that the compliance to the points raised may be made in person or through authorized representative….Therefore, we are of the view that this notice amounts to compliance of the mandatory requirement of the provision contained in section 143(2)(ii)….”
3.
Bombay High Court Nagpur Bench (Commissioner of IncomeTaxI,Nagpur Vs. Mukesh Dedutta Gupta, Nagpur) INCOMETAX APPEAL NO. 76 OF 2009 03RD SEPTEMBER, 2010

Whether the Tribunal was justified in deleting the penalty levied under Section 271(1)(c) of the Income Tax Act, 1961 is a question raised in this appeal. The Tribunal deleted the penalty firstly on the ground that the assessee had filed return pursuant to notice under Section 153A of the Income Tax Act offering additional income with a view to buy peace & on the understanding that no penalty would be levied. Having accepted the return subject to conditions attached to it, imposition of penalty was not justified. Secondly, in the case of group concern, penalty in the case of Padmesh Gupta and Gupta Leasing & Finance Ltd. has been deleted and the Revenue has accepted the

decision of the Tribunal by not filing any further appeal. In the absence of any distinguishing facts, deletion of the penalty cannot be faulted. The IncomeTax appeal is dismissed.

(to the same effect Rajkot bench ITAT order in case of Shabbir Latiwala 53 DTR 449)
4.
SC in Kelvinator of India 320 ITR 561 held (can apply to scheme of section 153A/153C of the Act)


Therefore, post-1st April, 1989, power to re-open is much wider. However, one needs to give a schematic interpretation to the words "reason to believe" failing which, we are afraid, Section 147 would give arbitrary powers to the Assessing Officer to re-open assessments on the basis of "mere change of opinion", which cannot be per se reason to re-open. We must also keep in mind the conceptual difference between power to review and power to re-assess. The Assessing Officer has no power to review; he has the power to re-assess. But re-assessment has to be based on fulfillment of certain pre-condition and if the concept of "change of opinion" is removed, as contended on behalf of the Department, then, in the garb of re-opening the assessment, review would take place. One must treat the concept of "change of opinion" as an in-built test to check abuse of power by the Assessing Officer. Hence, after 1st April, 1989, Assessing Officer has power to re-open, provided there is "tangible material" to come to the conclusion that there is escapement of income from assessment. Reasons must have a live link with the formation of the belief.

5.
YEAR OF SEARCH: SEARCHED PERSON ASSESSMENT WHETHER 153A NOTICE MUST DIVERGENT VIEWS IN BANG BENCH OF ITAT IN A.N.RANGASWAMY 134 TTJ 723 (HELD NO 153A REQUIRED FOR SEARCH YEAR) AND INDORE BENCH OF ITAT IN S.K.JAIN CASE 48 DTR 185 (HELD 153A MUST FOR SEARCH YEAR ALSO)
6.
J.K. Securities Pvt . Ltd. ITA No.1239/Ahd/2006 –Revenue’s appeal: Abatement of ITAT appeal consequent to 153A order
We have heard the rival submissions and perused the materials available on record. At the time of the hearing the assessee submitted that a search and seizure operation was onducted in the premises of the assessee on 19-1-2006. Thereafter a fresh order under section 153A of the Act was passed in the case of the assessee for the Assessment Year under consideration. The Learned Departmental Representative also accepted the above submission of facts by the assessee.
 
91. In view of the above, in our considered view the present appeal has become infructuous. The second proviso to section 153A reads as under:-
 
“Provided further that assessment or reassessment , if any, relating to any
assessment year falling within the period of six assessment years referred to in
this(sub-section) pending on the date of initiation of the search under section 132
or making of requisition under section 132A, as the case may be, shall abate.”
 
92. It is well settled provision of law that appeal proceeding is continuation of assessment proceedings. Therefore, in view of the above provision of law all pending assessment proceedings are abated. Consequently, the present appeal proceedings also stand abated…

ITA.2524 & 2525/Ahd/2008. 

98. In these appeal the assessee has challenged the levy of penalty under section 271(1)(c) of the Act of `.4,16,055/- in Assessment Year 2001-02 and `.31,53,267/- in Assessment year 2002-03.

99. Appeal proceedings for Assessment Years 2001-02 and 2002-03 were continuing before us and therefore, it was held in appeal by the Tribunal that pending assessment proceedings has been abated. Further it was admitted by both the parties that fresh order under section 153A has been passed for both the years therefore, the levy of penalty is to be decided on the basis of order passed under section 153A. Therefore, we set aside the impugned penalty orders. Accordingly, the appeals of the assessee are allowed
7.
153A Ahd Bench of ITAT in Dr Manshukh Shah 5 taxmann.com 59 (also vandana verma followed)
· The purpose of section 132 for issue of warrant of authorization is to unearth, detect and to take possession of the unaccounted/ undisclosed income or property
· The mere issue of warrant of authorization without there being search of the premises mentioned in the warrant of authorization would be meaningless and would not serve the purpose of section 132; therefore, actual search shall have to be carried out necessarily before proceeding under section 153A
· It may be illustrated by taking an example that if warrant of authorization under section 132 is issued in the name of “A” after 31.5.2003 but his premises is not searched for the purpose of executing the warrant of authorization and the warrant of authorization is kept unexecuted, the question arises whether the Assessing Officer still should proceed under section 153A of the Act for the purpose of framing the assessment or reassessment of the six assessment years immediately preceding the assessment years relevant to the previous year in which such search is initiated or requisition is made without executing the search warrant. The answer would be ‘No’ because it would be a futile exercise. It may be added here that jurisdiction can be assumed by the Assessing Officer to initiate assessment proceedings to issue notices once search is initiated under section 32/requisition made under section 132A. He gets actual jurisdiction only on issue of notice, which could be issued under section 153A (unlike section 158BC(a) in block assessment) with no necessity for inference of escapement of income or under-assessment as under section 147. Should it mean that a mere search will enable reassessment proceedings by-passing or ignoring the requirements of section 147. The only part of procedure dispensed with under section 153A of IT Act on comparison with section 147 is that there is no reason for recording reasons and for approval by higher authorities before issue of notice of reassessment. Further, there cannot be automatic jurisdiction for 6 back years even for those entities which may not be in existence for all the six years indicating that the provision is expected to be reasonably exercised. It should therefore follow that there should be prima facie inference of liability for invoking jurisdiction under section 153A of the IT Act. We may add that in section 153A(b) it is specifically provided that the Assessing Officer shall assess or reassess the total income of six years immediately preceding the assessment years relevant to the previous year in which such search is conducted or requisition is made. It would, therefore, clarify that not only the warrant of authorization is to be issued in the name of the assessee but search shall have to be necessarily conducted or in case of requisition under section 132A, the requisition is to be made actually.
· The learned Departmental Representative filed copies of warrant of authorization under section 132 of the Act dated 29-10-2004 which are issued in the name of K. M. Shah Charitable Trust, Mansukhbhai K. Shah, with the direction to find valuable articles or things in Indian Overseas Bank at different branches. In the said warrant of authorization also, the authorized Officer was directed to enter and search the building, etc. persons and to seize books of accounts, documents, money, bullion, jewellery, etc. as are provided under section 132 of the Act noted above. According to Section 132(14), execution of an authorization shall have same meaning assigned in Explanation 2 to Section 158BE, which provides authorization is deemed to have been executed on conclusion of search as recorded in Panchnama. Therefore, actual search shall have to be carried out necessarily before proceeding u/s 153A. Rule 112 of IT Rules is also not satisfied in case of assessee. Service of warrant on Bank Manager of Trust is not service on assessee in individual case of assessee.
· Once warrant of authorization is issued and the search is conducted and panchnama is drawn, the assessments for all the seven years including the current year have to be completed u/s 153A, 153B and 153C. Even the assessments which are completed before the date of search shall get reopened and those assessments where the proceedings are pending at the time of search shall abate. The AO, therefore, shall assess or reassess such income for all these years.
8.
P&H High Court on section 153C (adverse order) 

P&H High Court on Section 153C Search Assessment Other Person: Shashi Kiran I.T.A. No.129 of 2010 (O&M) Date of decision: 13.8.2010 Held : 
8. In the present case, the seller declared the sale consideration to be Rs.11,90,000/- in his return, as noticed above in the finding recorded by the Tribunal. The seller confirmed  the said consideration. The assessee was allowed to cross-examine the said seller and the stand about valuation could not be shown to be wrong. The assessee did not lead any evidence to show the probable value of the property on the date in question. In these circumstances, there is no error in the view consecutively taken by all the authorities that the revenue was able to discharge the burden that sale consideration mentioned in the sale deed was not real.

9.
Eenadu Relief Fund ITA No.434/Hyd/2010 13.1.2011

In a nutshell, as per the principles laid down by the SC in several cases,

a) The proceedings are said to have commenced once the return is filed

and, 

b) The proceedings terminate when, 

i) The return is processed u/s 143(1) and the time to issue notice u/s 143(2) is over, 

ii) Assessment is made u/s 143(3) or,

iii) The assessment is no longer possible u/s 143(3.
 Proceedings u/s 147 can be initiated only after the earlier proceedings have terminated as mentioned in (b) above
.

10.
SEARCH ASSESSMENT AND BOOKS REJECTION IMPORTANT CASE LAWS:
	Citation 
	Title

	14 DTR 414 
	Rakesh Purohit 

	120 TTJ 387
	Royal Tobacco 

Search assessment   Sub Topic Undisclosed income: No evidence found in search   Summary AY 2000-01 to 2004-05. During the search under s.132 no evidence of any suppressed sales for AY 2000-01 to 2003-04 was found. No addition as undisclosed income could be made on the basis of evidence found for AY 2004-05.
S.153A of the Income Tax Act 1961   Topic Computation of undisclosed income   Sub Topic Estimate of income   Summary No addition to undisclosed income could be made by estimating sales on the basis of consumption of electricity.
S.153A of the Income Tax Act 1961

	180 Taxman 104 Magzine
	Kolkatta ITAT

	General
	54 TTJ 544 99 TTJ 390 & 34 TTJ 225 (TM)


11.Studio-3 Architect Pvt . Ltd ITA No.1841/Ahd/2009 21 -01-2011

The Hon’ble Gujarat High Court in the case of CIT Vs. Amitbhai Gunwantbhai, 129 ITR 573 held that if there was no challenge to the transactions represented in the books then it is not open to Revenue to contend that what is shown by the entries is not the real state of affairs.. If there was no challenge to the transactions represented in the books, then it is not open to Revenue to contend that what is shown by the entries is not

the real state of affairs. In the light of these observations of the Hon’ble jurisdictional High Court, we have no hesitation in upholding the findings of the ld. CIT(A). Therefore, ground no.3 in the appeal is dismissed

12. M/s. Vi rat Gems, Plot ITA No.3541 & 3756/Ahd/2008

“Q.26 Do you want to make declaration of any other thing on the basis of above things.

A.28 For the mental peace of myself and m partners, I declare additional income of Rs.70,00,000/- which is over and above regular income of my firm, Virat Gems for difference in stock, building construction, land purchase and any other difference if found. I request you not to levy any penalty or any other charges on this. And I will pay due taxes on this on or before 31st march, i.e. by end of this month.”

We find that the assessee-firm was engaged in the business of diamonds and accordingly it had no other source of income and as per the disclosure made during the course of survey it had disclosed amount of Rs.70 lacs as ‘income disclosed u/s.133A of the Act’ under the head ‘income from operations’ in its profit and loss account, whatever was found at the time of survey is in the nature of business income which was not disclosed by the assessee before the survey. The assessee claimed that the additional income was disclosed which has direct nexus with the business of the assessee and further contended that the words ‘book profit’ defined in Section 40(b) of the Act means net profit as shown in profit and loss account computed in the manner laid down in Chapter-IV-D. The assessee-firm included the income disclosed u/s.133A in is profit and loss account under the year consideration

And  book profit computed in the manner laid down in Chapter-IV-D. We find that the

subject income forms part of book profit and assessee-firm is not carrying on any

other business and has no other source of income and whatever income arising to

the assessee-firm is business income and hence, computation is in accordance with

Chapter-IV-D. Even otherwise, this issue is covered by the decision of Hon’ble

jurisdictional High Court in the case of ACIT v. Prabhudas Parekh case No.18759/2001 decided on 27-06-2001 has dismissed the appeal of the Revenue filed against the order of the Tribunal and in this case The Tribunal in ITA No.2408/Ahd/1993 vide order dated 19-12-1999 while dismissing the appeal of the Revenue has held as follows:-

“… … Therefore, as laid down by Hon’ble Supreme Court in the case of mentioned above, the practical noting must be applied to find out the head of income. The head of income has to be determined from the nature of the business the assessee was carrying on at the time of search. In this particular case, the assessee was not carrying on any other activity for earning the income. Therefore, the income disclosed by the assessee u/s.132(4) has to

be assessed under business income from the common notion of a practical man. The head “income from other sources” is a residual head and the income has to be assessed under that head only if the same is not covered under any other head.”

From the above facts and proposition laid down by Hon’ble jurisdictional High Court, we hold that the income disclosed by the assessee-firm during the course of search was business income and the assessee is eligible for deduction of remuneration and interest paid to partners in terms of Section 40(b) of the Act. We uphold the order of CIT(A) on this issue and Revenue’s issue is dismissed. 
Compilation of Select case laws on section 153A/153C scope of present search assessment provisions till Jan 2011:
1. Saraya Industries Ltd 306 ITR 189 Delhi High Court:

The procedure that is sought to be followed in respect of these two categories of persons has been provided for in Sections 153A and 153C of the Act. That the procedure in respect of both of them overlaps or is similar is hardly of any consequence, since both have to be treated in accordance with the principles of natural justice. We are of the opinion that the argument advanced is not adequate for declaring the provisions unconstitutional. There is nothing arbitrary in the procedure adopted. It must also be appreciated that essentially both categories of persons are the same in as much as their books of account, assets, documents etc. are seized or requisitioned, though from different locations. Moreover, the seizure or requisition must be of such a character as to persuade the Assessing Officer to even reopen closed assessments. In this sense, there is no hostile discrimination between the two categories of persons.

2. Shri Praful N. Satra: ITA Nos. 6048 to 6050/Mum/2009: 5th January 2011: HELD 
In case the assessee has furnished confirmations in scrutiny assessment under section 143(3) and the A.O. accepted them in the original assessment, the question of re-consideration under 143(3)/ 153A does not arise unless there is incriminating material about the same.The A.O. is directed to keep in this aspect in mind while examining the credits afresh. 

Before parting with the grounds, it is noticed that the assessment under section 143(3) was completed for this assessment year making certain disallowances in the scrutiny assessment. Since the assessment under section 143(3) was completed earlier, the A.O. is also directed to keep in mind that the issues which were crystallised in the original assessment should not be re-agitated in the assessment under section 143(3) w.r.s. 153A, unless there is incriminating material. Since the assessment proceedings have been already concluded and not abated for this assessment year, the issue of re-examination will arise only if there is incriminating material or on the issues which are not considered in the assessment u/s143(3).
3. Guruprerna Enterprises/I.T.A. Nos 255, 256 & 257/Mum/2010./ 7th Jan.,2011:
For all the three years notice u/s 143(2) have not been issued. In the case of Anil kumar Bhati (supra) the case was decided in favour of the assessee. 

In view of these decisions of the coordinate Benchs,, we have to necessarily hold that only the assessments pending before the AO for completion shall abate and that under section 153A the issues decided in the assessment cannot be reconsidered and readjudicate, unless there is some fresh material found during the course of search in relation to such points. As in this case, the undisputed fact is

that, there is no incriminating material found or seized in the search, the ground of the assessee has to be accepted by respectfully following the order of the C0ordinate Bench. Though on the legal issue, we have decided in favour of the assessee, as the case was heard at length on merits we adjudicate the same.

4. M/s Viraj Forgins Ltd. vs. DCIT in ITA No. 1948/M/2008 and in the case of M/s Viraj Impoexpo Ltd. vs. DCIT in ITA No. 1949/M/2008 F-Bench, order dated 22-01-2010:
“4.2 We have perused the records and considered the rival

contentions carefully. The legal dispute raised in this ground is whether issues considered and decided in the regular assessment can be re-considered in an assessment proceedings initiated under section 153A. In case of search, the AO under section 153A is empowered to issue notices to the searched person requiring him to furnish the return of income in respect of each assessment year falling within the six assessment years immediately preceding the assessment year relevant to the previous year in which search is conducted or requisition is made. Further the second proviso to section 153A also provides that assessment or re-assessment relating to any assessment year falling within the period of six assessment years referred to above pending on the date of initiation of search under section 132 or making of requisition under section 132A as the case may be shall abate. Normally, the assessments which are pending in appeal or in revision cannot be said to be complete and therefore assessment/re-assessment pending in appeal/revision could also to be considered as pending on the date of search but the CBDT in the circular No.7 of 2003 dated 5.9.2003 has clarified that appeal, revision or rectification proceedings pending on the date of initiation of search under section 132 will not abate. In other words, only the assessments pending before the Assessing Officer for completion shall abate. In this case there is no dispute that on the date of search, the assessment in the case of assessee had already been completed by the AO and in terms of the circular of the CBDT, the regular assessment made in case of the assessee will not abate. Therefore in our view the points/ issues decided in the assessment cannot be re-considered in the proceedings under

section 153A unless there is some fresh material found during the course of search in relation to such points/ issues.”

5. Mumbai BENCH in ANIL P Khiwani case: 23rd February, 2010
A perusal of the assessment orders in all these cases, clearly

demonstrate that the sole addition in question is on account of low

withdrawals. This had not been made, based on any material found either during the course of search or during the course of assessment

proceedings. Under the circumstances, we examine the legal position. The Delhi Bench of the Tribunal in the case of Anil Kumar Bhatia vs.ACIT held as follows :….Respectfully following the same, we delete all the additions made and allow the appeals of the assessee.
6. Indore BENCH in S.K.Jain: I.T(SS).A.Nos. 210 to 216/Ind/2007/28th January, 2010.: HELD
21. Thus, in conclusion, we state that firstly, the provisions of

section 153A provide for outer limit of assessment years which could be

taken up for assessment or reassessment under this section; secondly, in case of concluded assessments, items represented by material found in the course of search can only be considered under section 153A and, thirdly, in case of assessment or reassessment of abated assessment(s) and assessment of the year of search, the scope of provisions of section 153A/153C would be at par with the provisions of section 143.Accordingly, we reject the contention of the revenue that, as a consequence of action u/s 132 or 132A, assessment or reassessment of six back assessment years u/s 153A has to done mandatorily.

Thus, in section 153C existence of some material or documents or things or assets is a pre-requisite, hence, if the interpretation of provisions of section 153A as made by us herein before, is ignored, even then, in our opinion, proceedings u/s 153C, can be initiated only in respect of such year(s) in respect of which there is some material and total income of such year(s) would be computed by applying the provisions of section 153A in the manner as outlined by us in paragraph 22 hereinbefore.

(similar views in 48 DTR Page 185)

7. The Delhi Bench of the Tribunal in the case of Anil Kumar Bhatia vs.ACIT held as follows :
 S. 153A provides that where a search is initiated u/s 132 the AO

shall “assess or reassess the total income of six assessment years

immediately preceding the assessment year” relevant to the

previous year in which the search is conducted or requisition is

made. The first proviso states that the AO shall “assess or reassess

the total income in respect of each assessment year falling within

such six assessment years” while the second proviso state that the

assessment or reassessment relating to the said six assessment

years “pending” on the date of initiation of the search under

section 132 shall “abate”. In the assessee’s case, search action was

initiated and assessments under s. 153A were framed for six

assessment years making various additions. The assessee claimed

that the additions were not tenable as regular returns had been filed

where the particulars relating to the additions had been disclosed

and the and the same had been accepted u/s 143(1) and also that no

material had been found during the search to justify the additions.

The revenue claimed that the effect of the provisos to s. 153A was that all assessments abate and there had to be a de novo assessment in which the AO was not confined to the material found during the search. HELD rejecting the claim of the Revenue.

(i) S. 153A does not authorize the making of a de novo

assessment. While under the 1st Proviso, the AO is empowered to

frame assessment for six years, under the 2nd Proviso, only the

assessments which are pending on the date of initiation of search

abate. The effect is that complete assessments do not abate.

There can be two assessments for the same assessment year.

Assessments which are not pending before the AO on the date of search but are pending before an appellate authority will survive.

(ii) An assessment can be said to be “pending” only if the AO is

statutorily required to do something further. If a s.143(2) notice has

been issued, the assessment is pending. However, the assessment

in respect of a return processed u/s 143(1) is not “pending”

because the AO is not required to do anything further about such a return.

(iii) The power given by the Proviso to “assess” income for six

assessment years has to be confined to the undisclosed income

unearthed during search and cannot include items which are

disclosed in the original assessment proceedings.

(iv) On facts, s the returns had been processed u/s 143(1), the

assessments were not “pending” and as no material was found

during the search, the additions could not be sustained.

8. Tribunal, Visakhapatnam Bench, in the case of KGR Exports vs. JCIT in ITA No. 494/V/2007, wherein the Tribunal held as under :

“Since section 153A overrides provisions of section 147 of and 148 can it be the intention of the legislature to give enormous powers on the Assessing Officer for opening a completed assessment time and again? In our opinion, the legal restrictions and conditions prescribed for reopening the assessment still applies to the cases reopened u/s 153A. The intention of the legislature could not have been otherwise lest it should lead to unnecessary harassment upon the assessee’s. Though the completed assessments can be reopened under Section 153, the issues which have already been concluded in the earlier assessments should not be subject matter of reassessment unless some incriminating material concerning those issues were found during the course of search. Otherwise, in the concluded assessments which have been reopened u/s 153A, the assessing officer should restrict himself with the additions arising out of the incriminating materials found during the course of search.

9. Delhi Bench of ITAT in Charchit Aggarwal case: 129 TTJ 438

11. The provisions of section 153A are directed to assess or reassess the income for six assessment years based on search proceedings and hence the assessment proceedings under section 153A are beneficial to the revenue. In other words the proceedings under section 153A are initiated to assess or reassess the undisclosed income

Therefore, in view of above discussions in search proceedings under section 153A, which are for the benefit of the revenue, assessee is not permitted to value the closing stock for concluded years at average cost price. Accordingly, the Assessing Officer as well as Commissioner of Income-tax (Appeals) was justified in rejecting the change in method of valuation adopted by the assessee for all these years. Hence, we do not find any infirmity in the order passed by the Commissioner of Income-tax (Appeals), confirming the additions made by the Assessing Officer due to change of method of valuation.

10. Ahd Bench in Meghmani Organics/Industries case: 16-01-2009

From a plain reading of the aforesaid provisions it is clear that where a search initiated u/s 132 or books of accounts are requisitioned u/s 132A of the Act, the Assessing Officer shall issue notice and assess or reassess the total income of six assessment years immediately preceding the assessment relevant to which the search is conducted. As per first proviso to Section 153A the Assessing Officer is empowered to frame assessment or reassessment. However, as per second proviso the assessment or reassessments which are pending on the date of initiation of charge shall abate. Therefore, what abate are only the pending assessment or reassessment and not the completed assessments. In such a situation the power to frame assessment u/s 153 A of the Act shall be to the extent of income escaping assessment coming to the knowledge of the Assessing Officer during the course of search

11. Jaipur Bench in Suncity Alloys case: 124 TTJ 674

Thus in s. 153A the expression signifies merely computation of undisclosed income that shall form part of "total income" within the meaning of s. 2(45) of the Act in respect of each of the assessment falling within such six assessment years that is required to be aggregated with the income already assessed in cases of completed assessments, more so when s. 132 of the Act comprehends action to search of a person in possession of undisclosed income or property. In those cases where assessments are pending at the time of initiation of action under s. 132, the computation of total income has to be done in a normal manner. In our humble opinion, the computation of total income so made shall meet the requirement of s. 4 of the Act. 

22. The issuance of notice under s. 153A for all the six assessment years also does not entail altogether a fresh exercise of making fresh assessment. In fact, the apparent and logical purpose of calling for returns for all the six assessment years immediately preceding the year in which search is initiated is to dispense with the requirement of recording reasons for reopening the assessment and also to avoid any controversy as to the correct year of assessibility of such income falling within such six assessment years. Necessarily the undisclosed income that shall form part of total income would be so taken after defraying for all expenses that are incurred for earning such income by the assessee

12. Kol BENCH of ITAT in LMJ International Ltd. vs DCIT 119 TTJ 214: 

13. In view of the above discussions, it is possible to effect reconciliation of the two provisos appended to section 153A by restricting the meaning of the term "assess or reassess' appearing in the first proviso. After the search, in our considered opinion, the total income of the assessee is to be recomputed on the basis of the undisclosed income unearthed during search and the same is to be added with the regular income assessed under section 143(3) or computed under section 143(1) for each of the six preceding assessment years. Where any prepaid taxes are there, the same are required to be given credit for computing the further tax payable by the assessee. The assessee is also required to pay interest under sections 234A and 234B on the tax due on the basis of new calculation. Where nothing incriminating is found in the course of search relating to any assessment years, the assessments for such years cannot be disturbed in our considered view.

13. Hyd BENCH IN Dr. DS Kodanda Ram (HUF)/ Order pronounced in the open Court :30.12.2010: (adverse: also see Heavy Heart Hospitals: similar proposition)
Now coming to the CO Nos.54 to 59 & CO.92/H/2010, CO.Nos.60 to 65 & CO.91/Hyd/2010 and Co.Nos.66 to 72/H/2010,
wherein the assessee challenging the initiation of proceedings u/s 153A of the IT Act. U/s 153A of the Act to make an assessment there is no necessity any seized material found during the course of search. Under second proviso to S.153A pending assessment or re-assessment proceedings in relation to a any assessment year falling within the period of six assessment years referred to in S.153A(b) of the Act shall abait. Thus the assessing officer gets jurisdiction for six assessment years referred to in S.153A (b) of the IT Act for making assessment. In view of this we do not find any merit in the arguments of the assessee counsel accordingly all the Cross Objections filed by the assessees are dismissed

14. Ahd Bench in Rakeshkumar Hiralal Thakkar: 30 / 11 / 2010 (adverse)
Having heard both the sides, we have carefully gone through the orders of authorities

below. For assumption of jurisdiction u/s. 153A of the I.T. Act only requirement is that person concerned should be searched. The requirement of detection of undisclosed income on the basis of seized material is not mandatory whereas these may be mandatory for assumption of jurisdiction u/s. 153C of the I.T. Act, 1961. Admittedly, in the case before us assessee Shri Rakesh H. Thakkar was searched u/s. 132 on 9-2-2006. We therefore, found considerable force in the submissions made by the ld. D.R. that once the search is conducted, the Assessing Officer has no option but to make assessment or re-assessment for each of the six assessment years under the new procedure as provided u/s.153A of the I.T. Act. In case, for some of the assessment years, assessment has already been completed in that event the Assessing Officer shall also make fresh assessment under section 153A of the Act

15. section 153A search assessment: both initiation and conduct of search must SC on 3 jan 2011 approved Mumbai ITAT & BHC order in J.M.Trading case; 20 SOT 489; 276/693/852 of 2009 order dated 29th June, 2009: SC order CC 19194/2010 order dated 3/01/2011:

Search is an invasion of Privacy of the assessee and all proceedings connected with search need to be carried out within the framework of the provisions of the Act. In case of non-compliance to the provisions of the Act by the Authorised Officer, such searches are invalid and illegal. In the present case before us, no search was conducted against the assessee as the premises occupied by the assessee were not entered upon and searched by the Authorised Officer. Mere search of the premises owned by the assessee but rented to another concern does not by any implication prove the conduct of search against the assessee in view of the fact that the assessee was not available at the address searched upon. Mere mentioning of name in the panchnama does not lead to the conclusion that a valid search was conducted against the assessee. In the totality of circumstances, where no search has been conducted against the assessee there is no merit in the issue of notice under section 153A of the Income-tax Act under which the jurisdictional area of operation is six assessment years immediately preceding the assessment year relevant to the previous year, in which search was conducted. In case, no search is conducted against a person, the period of operation to which the provisions of section 153A would apply, cannot be determined and the invoking of provisions of section 153A of the Act is baseless.

Section 153C of the Act interalia states that “Notwithstanding anything contained in section 139, section 147, section 148, section 149, section 151 and section 153, where the Assessing Officer is satisfied that any money, bullion, jewellery or other valuable article or thing or books of account or documents seized or requisitioned belongs or belong to a person other than the person referred to in section 153A, then the books of account or documents or assets seized or requisitioned shall be handed over to the Assessing Officer having jurisdiction over such other person and that Assessing Officer shall proceed against each such other person and issue such other person notice and assess or reassess income of such other person in accordance with the provisions of section 153A” providing a window to the revenue for assessing person “other than searched person” on basis of valuable article/document etc unearthed/found during search being belonging to said other person. If said provision is broken into parts then it reveals following are jurisdictional conditions for making assessment u/s 153C of the Act:

a) where the assessing officer is satisfied; 

b) that money/document etc seized during search are belonging to “other” person 

c) such money/document etc shall be handed over to the Assessing officer (or AO) of “other” person

d) then AO of other person shall proceed against other person and issue him a notice and then assess/reassess him as per section 153A of the Act

Further, it is provided in proviso to section 153C(1) that reference date for initiation of search which is base factor for counting six years to be reopened u/s 153C read with 153A shall be the “date of receiving the books of account or documents or assets seized or requisitioned by the Assessing Officer having jurisdiction over such other person”. (refer Ahd bench of ITAT in 124 TTJ 508)
As regards first condition mentioned at sr. no (a) is concerned, that is satisfaction of AO, as interpreted by Delhi bench of ITAT in Jindal Stainless Steel 122 TTJ 902 and lucknow bench of ITAT in Surinder Kumar 120 TTJ 618; Chennai bench of ITAT in SRM Tours (order dated 8.1.2010) that recording of satisfaction by AO of searched person in writing during search assessment proceedings of searched person is must before jurisdiction is assumed by AO of “other person”. In all these orders, SC order in Manish Maheshwari 289 ITR 341 which was in context of erstwhile section 158BD (dealing in earlier block assessment chapter XIV-B with assessment of other person) has been followed to hold that section 153C and 158BD are pari materia (analogous) as far as recording of objective satisfaction in writing is concerned. Here base factor for satisfaction in section 153C is “money/document etc” seized being belonging to “other person”. Now the practical issues which have cropped up from this development are a) whether or not there is inbuilt requirement that said AO of other person shall confront to “other person” as a matter of preliminary exercise, the  relevant seized documents etc being handed over by AO of searched person? and b) whether or not appraisal report of investigation wing can by itself become “satisfaction” contemplated in section 153C of the Act and c) whether or not nature of document found and seized from searched person place alleged to be belonging to “other person” must be explicit in the “satisfaction note” to be recorded by searched person AO?
The answer to above questions are provided by Indore bench of ITAT in its four orders a) Hotel Sonam ITA 30 to 36/Jab/2008 (28.2.2011) b) Chirchind Hydro 17 ITJ 197 c) Rishi Constructions 10 ITJ 346 d) Ashwini Builders 10 ITJ 618 holding that i) the legal requirement of recording of satisfaction u/s 153C cannot be substituted by appraisal note which is prepared by search party after completion of search insofar as such appraisal note is a secret document prepared by the department for their internal use, contents of which are not conveyed to the assessee nor its copy is supplied to the assessee even on written request  (SC orders in Manish Maheshwari and SC G.K.N Driveshaft 259 ITR 19 applied) ii) the minimal requirement to justify invoking of section 153C is that at least it should be possible to gather bonafide satisfaction having regard to the facts on record (not a “stereo type mechanical/vague note stating certain documents are found belonging to other person” etc), there should be some seized material belonging to the assessee which has been found in a search operation and the same should have been confronted to “other person” 
Further, Pune bench of ITAT in four orders a) Bharti Vidyapeet Medical Foundation (28.4.2011) b) Bharti Vidyapeeth (28.4.2011) c) Sinhgad Technical Education Society (28.1.2011) and d) Kumar & Co. (2.2.2010) as regards the burning issue that whether or not document etc as contemplated in section 153C must be AVAILABLE for each of the six years (as reopened u/s 153C) and whether or not said document made as base for invoking section 153C must be incriminating, it has been interalia concluded in favor of assessee that:
“In the present case and in the present appeals, there are six AYs under consideration involving the cross appeals. Based on the existence of the seized documents, these six AYs can categorized into two categories. (i) the AYs without seizure of any documents or any other seizures as referred to in the provisions of section 153C of the Act; and (ii) the AY with the seizure of some documents as referred to in the provisions of section 153C of the Act. 

In connection with the AYs at sl no (i) above ie AYs 2000-01 to 2004-05, admittedly, there is no seizure of the documents as evident from the satisfaction note and the tables explained by the assessee. Considering the above scope of the provisions and legal propositions already adopted by this bench in the case of Sinhgad Technical Education Society (supra), we are of the opinion that the issuance of notices u/s 153C for the AYs 2000-01 to 2004-05, where there are no seized documents, is invalid.

As such, only the unaccounted and incriminating material or others listed in the said section are only seized during the search and the accounted documents should not be seized. Seizure of the documents is aimed at the unearthing of the unaccounted income of the assessee assessable u/s 153A or the other third parties subjected assessment u/s 153C of the Act. When the documents do not indicate any undisclosed income, the ledger in the instant case, what is the relevance of such document? Such ledger constitutes merely an accounted one with no financial implications. Thus, the documents, the ledger in the instant case relevant for the AY 2005-06, with no financial implications can neither be considered incriminating nor be considered capable of springing satisfaction to any AO that there is scope of undisclosed income in respect of the third party assessable u/s 153C of the Act. Accordingly, the legal grounds raised in all these appeals of the assessee relating to the validity of the notice u/s 153C of the Act are allowed in favour of the assessee in respect of all the AYs under consideration.”

However Bang bench of ITAT in Manoj P Nichani has held that (order dated 4.12.2009) “…the moment a search is initiated or requisition is made u/s 132 of the Act, automatically the assessment of preceding six years gets reopened u/s 153A of the Act and that the moment the third person’s assets/books/materials were found, he is to be booked u/s 153C of the Act. The recording of satisfaction is not at all required as per law. It is enough, if the AO points out the books/assets/materials belonging to the person other than the person searched to assume jurisdiction u/s 153C of the Act…” Further bang bench of ITAT in Bagmane Leasing and Finance (P) Ltd. vs ACIT (4.11.2010) has interalia held that “The other argument of the assessee that no incriminating documents were unearthed pertaining to the assessee during the search except regular books of account and, thus, the initiation of the proceedings u/s 153C of the Act illegal etc doesn't hold water since the provisions of s.153C (1) of the Act make it explicitly clear that 'where the assessing officer is satisfied that any money, bullion, jewellery or other valuable article or thing or books of account or documents seized or requisitioned belongs or belong to a person other than the person referred to in section 153A'”
Further, very recently Hon’ble Gujarat High Court in case of Meghmani Organics (TAX APPEAL No. 2077 of 2009 : 27/04/2011) has an occasion to examine “Central issue in the present case is, can it be stated that any documents seized or requestioned during search operations belonged to the assessee. In this regard, factual conclusion of the Tribunal which are not seriously in dispute need to be noted. In the impugned order, the Tribunal held and observed that “the Assessing Officer in the assessment order has categorically held that pages 87 to 91 of Annexure A4 seized from Lalit K Patel are his own hand written estimate for the proposed work of the assessee”. and it is held while partly approving underlying Ahd bench ITAT order reported at 129 TTJ 255 by Guj HC that “The document on the basis of which the Assessing Officer initiated proceedings under section 153C of the Act was admittedly not written by the assessee. It, of course, had certain references to the estimations and expenditure, etc. of the properties belonging to the assessee. Nevertheless, we cannot hold that such document belonged to the assessee.  When we find that the very foundation for instituting the proceedings by the Assessing Officer was missing, the consequential actions and orders must fail.” To the same effect is earlier Guj HC order in case of Vijay M Chandrani reported at 231 CTR 474 and bang bench of ITAT order in case of Laxman Thukral (11.2.2011). 
Last but not the least, issue that scope of search assessment u/s 153A is restricted to incriminating material unearthed during search operations finds support from following latest orders a) Pune bench of ITAT in SRJ Steel 137 TTJ 627 b) Indore bench of ITAT 9 ITJ 682 Mahesh Kumar Singhai; S.K. Jain 48 DTR 185 c) Mumbai bench of ITAT 5 orders in Guruprerna Enterprises; Praful N Sutra; Viraj Forgings ; Anil P Khiwani and Rajkumar R. Shorewala (31.3.2011 order) , apart from Delhi bench of ITAT order in case of Anil Bhatia. 
M/s MD Overseas Limited Writ Tax No. 75 of 2010 ON host of issues on search u/s 132 of I.T.Act,1961
 
If the search is invalid then neither the block assessment under chapter XIVB nor assessment of previous six assessment years under section 153A to 153C can be done {Ajit Jain Vs Union of India: 2000 (242) ITR 302} though the material found during search may be utilised for making assessment for that year or reassessment proceeding may be started if otherwise permissible under law;
In substance there is material difference if the search is valid or invalid so far as
assessment and reassessment are concerned. Result 
 
(x) In a nutshell, earlier in practise, it did not make any difference whether the search was valid or not but at present validity of the search does make substantial difference and its consequences are more drastic.
(xi) The authorisation for search should be more closely scrutinised and the decisions on search of pre Finance Act 1995 era are no longer relevant.
 
In case the petitioner makes out a prima facie case against the validity of the search then (subject to privilege under section 123 or 124 of the Evidence Act), the Petitioner is entitled to know the information in possession of the Department or the reasons to believe for authorizing the search except the source of the information : In our opinion in an appropriate case, where the petitioner makes out a prima facie case: 
 
The court, in an appropriate case, can order the Department to indicate
contents or nature of information/ material and reasons to believe
authorising the search (without disclosing the source of information) to the
aggrieved person; . The question of relevancy of information/ material and reasons to believe is to be judged after hearing the aggrieved person;
The question of their relevancy is not to be decided without assistance of
the aggrieved person. This is subject to any valid claim of privilege under section 123 and 124 of the Evidence Act.  104. The Southern-Herbal case were decided by the Karnataka High Courts. With due respect, we do not agree with it.
 
 
42. The corollary to the aforesaid conditions is that, where there is no information
or if there is information but it is irrelevant then the court can quash the search.
Nevertheless, the adequacy or sufficiency of the information cannot be adjudged;
the correctness of the information also cannot be questioned, if it was bonafide
believed by the officer authorising the search. 43. To summarise, the information that led to belief must be relevant though it may or may not be correct. Even if it is not correct but is bonafide acted upon, then the search cannot be invalidated.
 
 
70. Let's consider the question, whether the relevancy of information leading to reasons to believe for authorising the search is to be adjudged after disclosing and hearing the aggrieved person or not.
 
75. A man's home is his castle, is a proverbial expression of personal privacy and
security. It means, there is nothing more sacred; more strongly guarded than one's own home: a man's home is his castle where he can be in perfect safety from intrusion.
 
76. More than 400 hundred years ago, Sir Edward Coke, an English judge, in
Semayne's Case (1604) 77 Eng. Rep. 194 gave it legal recognition by observing,
'[T]he house of every one is to him as his castle and fortress, as well for his
defence against injury and violence as for his repose.'
 
Since then it is not only part of English jurisprudence but of all democratic nations
of the world; so is the case with us: the Constitution guarantees fundamental rights and protects our privacy under article 21 of the Constitution.
 
77. We are not only exercising writ jurisdiction, but are also sentinel on the qui view for protections of the rights; we are on alert on any encroachment on any freedom. Should we decide a point relevant to intrusion of privacy without affording reasonable opportunity to the petitioners; should we adopt a procedure that might not be fair—the ultimate aim of all jurisprudence; the yardstick on which all procedure should be tested.
 
The procedure of indicating information and reason to believe (except the source) to the petitioner, then taking a decision on relevancy of the information after hearing the parties, ensures fairness. Had their disclosure barred by any enactment or were they privileged under the Evidence Act, then it would have been otherwise. 
Dr. V.S. Chauhan & Another WRIT TAX No. - 378 of 2004 02.05.2011
 
        In the above factual scenario the question of formation of
belief within the meaning of section 132 authorising the search,
arises. The Court is not concerned at this stage to examine the
sufficiency of the material. The formation of believe within the
meaning of section 132(1) is an important step and the condition
precedent to the authorisation of search and seizure. It is one
essentially making up one's mind as to whether on the information
presented he had or had not formed the reason to believe. At this
stage, the learned counsel has placed reliance upon the well
known judgment of the Apex Court in the case of ITO Vs. M/s.
Seth Brothers and others, 1969 (2) SCC 324, paragraph 8 in
particular.
 
        22. In the light of above pronouncement of the Apex Court, we
have to see whether the conditions for exercise of power are
satisfied or not in the case on hand. The gist of the satisfaction note
has been referred to above. It, in no uncertain terms shows that the
petitioner no.1 has made investments in constructions of clinic and in establishing Prakash Hospital as well. The tax authority opined
that the nature of constructions prima facie do show that these
constructions could not have been raised by the petitioner no.1 from
his disclosed income. This by itself is sufficient to exercise the power
as conferred under section 132 of the Act. To put it differently, it
cannot be said that the power was not exercised in accordance with
law. On the facts of the case, it can be said that the power was
exercised for the purpose for which the law authorises. Here is the
case where before carrying out the search operation, information
was gathered by visiting the spot i.e. the Prakash Hospital. The
nature of construction, the facilities attached to the hospital and the
attending and surrounding circumstances were investigated and
examined before hand and therefore, on being satisfied,
satisfaction note was drawn. From the satisfaction note, it is evident
that the concerned Officer also gathered information from the
petitioner no.2, the wife of the petitioner no.1. It is not an
argument nor it could be argued that the petitioner no.1 has no
connection with Prakash Hospital. The material thus collected
showed that officer concerned could have reason to believe that the
petitioners were in possession of money, bullion etc. wholly or
partly undisclosed income or asset.
 
        26. Coming to the facts of the present case, we are of the
opinion that on the facts of the present case, it can be said that
there was material with the concerned official to have reason to
believe that the petitioners have got undisclosed income or asset.
On the basis of the satisfaction note prepared by the ADIT, it is but
evident that the investment in the construction of hospital estimated
is around two crores, investment on installation of generator, plant machineries etc. is not possible at the income on which Dr. Chauhan
has been paying the tax.
 
        27. The object of section 132 is two folds—(1) to get hold of the
evidence bearing on the part liability of a person on which the said
person is seeking to hold from the assessing authority; (2) to get
hold of assets representing the income believed to be undisclosed
income. 
 
        29. The argument of the petitioners that the returned income of
the petitioners is more than one estimated in the satisfaction note
and therefore, the search is illegal, ignores the other part of the
satisfaction note wherein it has been set out that the construction of
Prakash Hospital and the investment made therein in the building
appliances etc. is not possible from the disclosed income of the petitioners.
 
        35. Sections 131 to 138 relating to powers of Income Tax
Authorities have been grouped together under Chapter XIII, part C.
Section 131 gives certain powers of a Court of law to Income Tax
Authorities. The Authorities under the Income Tax Act strictly
speaking do not act as Courts of law. Therefore, necessity to cloth
them with specific powers arose. Depending upon the magnitude
and object ought to be achieved, various kinds of powers have
been conferred upon the Income Tax Officials in order of hierarchy.
A brief survey of these provisions would show that following
powers have been conferred on the Income Tax Authorities:
1. Discovery and Inspection;
2. Enforcing the attendance of any person, including any
officer of banking company and examining him on oath;
3. Compelling production of books of accounts and other
documents;
4. Issuing Commission;
Vide section 131 of the Act;
5. Power to impound and retain the custody of any books
of accounts or other documents produced before it vide
section 131(5); 6. Search and seizure under section 132;
7. Power to requisition the books of accounts under
section 132A;
8. Power to retain the assets for payment of tax vide
section 132B;
9. Power to call for information under section 133;
10. Survey under section 133A;
11. Power to enter any building or place under section
133B; and
12. To inspect registers of the company under section 134.
 
        The section 131(1A) operates in a different field than section 132.
Both these sections occupy different fields. Section 131(1A)
occupies the field before issuing search and seizure warrant, while
section 132 comes into play thereafter. The point which we want to
bring home is that after search and seizure operation, the power
under section 131(1A) cannot possibly be invoked in view of its plain
language and if the power is invoked, it will not in any manner
affect the validity of the search and seizure operation.
 
        But it is now well settled that omission to refer the
provision of law which is source of power, or mentioning of a
wrong provision will not by itself render an order invalid or illegal if
the authority had the power under an appropriate provision of law
vide K.K. Parmar Vs. High Court of Gujrat, JT 2006(6)SC 509
and Amiya Bala Dutta and others Vs. Mukut Adhikari and
others JT 2011(3) SC 84.
DIPIN G PATEL Validity of Search u/s 132 : Gujarat High Court HELD
Petitioner’s case that search u/s 132 is bad in law: It is the case of the petitioner that entire search was carried out without legal authorisation. None of the conditions specified in Section 132(1) of the Act was satisfied before issuance of authorisation. Authority did not possess any information which would authorise such search and seizure operation. It is also the case of the petitioner that by the very nature of his business, petitioner is required to maintain cash. Amount of Rs.18.50 lakhs seized was explained in the books of account of the petitioner. Amount of Rs.6 lakhs brought by some other individual cannot form basis for search operation in petitioner's premises.; Appearing for the petitioner, learned senior counsel Shri S.N. Soparkar vehemently contended that none of the requirements of Section 132(1) of the Act were fulfilled. Entire authorisation was therefore, invalid. He submitted that authority could not have had any reason to believe that search was necessary for reasons stated in clauses(a),(b) or (c) of sub-section(1) of Section 132.; 3.1 He drew our attention to the documents on record to contend that while search of Excise department was going on upon finding cash in the premises of the petitioner, income-tax officers intervened. They were present since 4:00pm whereas search authorisation was issued only at 8:00 pm. He drew our attention to other provisions of the Act to contend that there was sufficient power with the authorities to cover the case of unaccounted cash, search and seizure operations having drastic repercussions on the assessee should not be lightly permitted
HELD:
 
We have perused the satisfaction note. We have also perused further notes recoded by the higher income tax authorities. We find that finding of cash of Rs.24,50,000/- from the petitioner's premises, which he could not explain the source of on the basis of books of account, was not the isolated reason for issuance of authorisation of search. Such authorisation was based on additional other information or materials which can be termed adequately sufficient for the purpose of satisfying statutory requirement. Since proceedings consequent to search and seizure operations are going on, at this delicate stage, it would not be appropriate on our part to divulge in detail about satisfaction note. Suffice it to record, in our opinion, there were sufficient grounds enabling the authorities to hold belief that case of the petitioner is covered under sub-clause(c) of sub-section(1) of Section 132 which permits the authorising officer to issue authorisation of search if he has reason to believe that any person is in possession of money, bullion, jewellery or other valuable articles or thing and such money, bullion, jewellery or other valuable articles or thing represents either wholly or partly income or property which has not been or would not be disclosed for the purposes of the Act.; We further find that satisfaction note placed by DDIT was minutely scrutinised. Firstly Joint DIT offered his own comments. Thereafter, by DIT and finally by DGIT who authorised issuance of search authorisation. We find that necessary care was taken, and the case properly scrutinised before issuance of authorisation. It is not a case of either hurriedly or perfunctorily issuing search authorisation.; In the result, we do not find any reason to interfere. We may recall that Court cannot scrutinise satisfaction recorded by the authority as appellate authority.
Search Matter : Madras High Court Host of Issues: Apparasu Ravi WRIT APPEAL No.1205 of 2010 : 23.12.2010 section 132 of the Act (reasons to believe)

 

After considering Division Bench decision of the Delhi High Court reported in (2000) 242 ITR 302 (Ajit Jain Vs. Union of India; In L.R. Gupta's case (1992) 194 ITR 32 (Delhi) on issue relating to  (assessee’s contention: interalia) that “….44. According to the learned senior counsel for the respondent in order to effect the search and seizure on the respondent, there should have been prior information about the possession among other items jewellery which would not be disclosed for the purpose of the Act to be dealt with as undisclosed income or property and that there should have been reason to believe such information in order to hold the search and seizure.” It is held that …
52. In that respect in that very decision it is pointed out that the opinion which has to be formed by the officers is subjective and the jurisdiction of the Court to interfere is very limited and that the Court will not act as an appellate authority and examine meticulously the information in order to decide for itself as to whether action under Section 132 was called for. …53. The only other aspect which the Court can examine would be whether the reason to believe was tangible in law and if the information or the reason had no nexus with the belief or there was no material or tangible information for the formation of the belief, only then an action taken under Section 132 would be regarded as bad in law. 55. We are therefore convinced that there was absolutely no flaw in the action taken by the first appellant in effecting the search and seizure under Section 132 who had the necessary information and the said information had every nexus for formation of the belief. 56. Since the sufficiency or otherwise of the information cannot be examined by the Court in the writ jurisdiction, there is no scope to dissect the information which existed with the first appellant which formed the basis for his reason to believe that the respondent has not been or would not been disclosed for the purposes of the Act.  57. Therefore the submissions made by the learned senior counsel on behalf of the respondent on that score cannot therefore be countenanced.  On the first issue, we hold that the search and seizure was validly made.”
1. NEESA LEISURE LIMITED: As regards search validity challenge under writ on basis of parameters of section 132 of the Act, after principally observing that: 

 

From the principles enunciated in the above referred decisions, it is apparent that for the purpose of exercise of powers under section 132 of the Act, two conditions precedent are required to be satisfied. The first condition is that the concerned officer must have some information in his possession, and the second condition is that, in consequence of such information he must have reason to believe that the statutory conditions for exercise of the power to order search exist. The basis for exercise of power must be some material which can be regarded as information which must exist on the file on the basis of which the authorising officer can have reason to believe that action under section 132 is called for. Such information should be fairly reliable and should not be a mere rumour or an unverified piece of gossip or a hunch. The Court, therefore, while examining the validity of the authorization issued under section 132 of the Act would firstly be required to examine as to whether there exists any information of the nature referred to hereinabove in the possession of the concerned officer, on the basis of which he could have formed a reason to believe. The next requirement which would be required to be satisfied is as to whether before issuance of the authorization, the concerned official has recorded the reasons for his belief. If reasons have been recorded, the opinion which has to be formed being subjective, the jurisdiction of the court to interfere is very limited. The court will not act as an appellate authority and examine meticulously the information in order to decide for itself as to whether the action under section 132 is called for. But the court would be acting within its jurisdiction in seeing whether the act of issuance of authorization under section 132 is arbitrary or malafide or whether the satisfaction recorded is such which shows lack of application of mind on the part of the appropriate authority. The reason to believe must be tangible in law and if the information or reason has no nexus with the belief or there is no material or tangible information for the formation of the belief, action taken under section 132 would be bad in law. If reasons have been recorded and the concerned officer is satisfied that there is reason to believe, the court cannot sit in appeal over the decision of the said officer regarding the existence of the reason to believe nor can the court examine the adequacy of the grounds on which the reason to believe entertained by such officer is based. But there is a limited area within which such reason to believe entertained by the officer can be scrutinised by the Court. If the grounds on which “reason to believe” is founded are not relevant to the subject matter of inquiry or are extraneous to the scope and purpose of the statute or are such as no rational human being can consider connected with the fact in respect of which the belief is to be entertained so that no reasonable man can come to such a belief, the exercise of the power would be bad. In appropriate cases a writ petition may lie challenging the validity of the action on the ground of absence of power or on a plea that proceedings were taken maliciously or for a collateral purpose.
On facts of aforesaid case has held that:
 
…... The record indicates that exhaustive inquiries have been made and it is on the basis of the material collected during the course of such inquiries, that the satisfaction has been recorded. On a perusal of the material, based on which satisfaction has been recorded by the respondent No.2 before issuance of authorization under section 132 of the Act, it cannot be said that based on such material no reasonable person could have formed the opinion that reasons for exercise of powers under section 132 exist. In the opinion, of this court, the record of the case clearly indicates that there was sufficient and relevant material before the respondent No.2 to form the requisite opinion as contemplated under section 132(1) of the Act…
 
As regards impact of subsequent issuance of summon u/s 131(1A) of the Act on earlier action u/s 132 of the Act, it is held that :
 
Even if the contention raised on behalf of the petitioners were to be accepted, viz., the authorised officer does not have any power to issue notices under section 131(1A) of the Act post search, the same at best would render the notices invalid. But issuance of notices under section 131(1A) of the Act post-search would not in any manner render the proceedings under section 132 of the Act invalid, if they were otherwise initiated pursuant to a valid authorization issued after recording satisfaction on the basis of the material available on record. It is difficult to fathom as to how the satisfaction recorded by the Director General of Income Tax (Investigation) on the basis of the material on record, would be rendered invalid merely because the Assistant Director of Income Tax has subsequently issued notices under section 131(1A) of the Act
 
As regards challenge to notice u/s 133(6) of the Act on stated ground of roving expeditions, it was held that:
 
….As regards the notices having been issued for the purpose of a roving inquiry, upon considering the nature of the information called for vide the impugned notices, the Court is of the view that the information called for cannot be stated to be irrelevant for the purpose of the inquiry which is required to be made by the concerned officer. Besides, considering the nature of the material collected during the course of search proceedings, it appears that there is sufficient reason for the concerned officer to call for the information, as stated in the notices under section 133(6) of the Act. The Court has refrained from expressly stating the reasons for holding that the information sought for is relevant to the inquiry, as any comment in respect thereof may act to the prejudice of the petitioners. In the above circumstances, the challenge to the said notices must also fail

 

 

      Case laws referred:

L.R.Gupta v. Union of India, (1992) 194 ITR 32; Ramjibhai Kalidas v. I.G. Desai, I.T.O; Income Tax Officer v. Seth Brothers, (1969) 74 ITR 836; Dr. Mrs Anita Sahai v. Director of Income Tax (Investigation); Arti Gases v. Director of Income Tax (Investigation); Jasbir Singh Chhabra v. State of Punjab, (2010) 4 SCC 192
M/s.M.Narayanan & Bros. Vs. Asst. Commissioner of Income Tax Mad High court
 
.  Whether on the facts and in the circumstances of the case, the Tribunal was right in holding that the addition made by the assessing officer is justified when the additional income of Rs.4 lakhs offered in the second statement on 11.5.1993 was a clear mistake?
 
          2.  Whether on the facts and in the circumstances of the case, the Tribunal was right in setting aside the order of the Commissioner of Income-tax (Appeals) and upholding the order of the assessing officer in respect of addition of Rs.4 lakhs under "other sources"?"
 
10.  It is seen from the Circular dated 10th March, 2003, which has been extracted in the decision reported in (2008) 300 ITR 157 (Mad) (Commissioner of Income Tax V. S.Kahder Khan Son) that the Board emphasized the need to have a focus on the collection of evidence, search and seizure and survey operations, which leads to an information as regards the undisclosed income.  The Board viewed that confessions recorded during the course of search and seizure and survey operations did not serve any useful purpose.  The Board also insisted that while recording statements during search and seizure and survey operations, no attempt should be made to obtain confession statement as to the undisclosed income.  It was also stated that any action on the contrary, shall be viewed seriously and the said circular has to be applied to all pending assessments.  Thus the Board insisted the Assessing Officer to rely upon the evidences/materials gathered during search operation and that the assessment could not rest simply on the confession statements made.  …….13.  Thus going by the said decision of the Supreme Court, as well as the law declared in the decision reported in (1973) 91 ITR 18 (Pullangode Rubber Produce Co. Ltd. V. State of Kerala and another) that it is always open to a person, who made the admission, to show that the statement to offer income is incorrect and had material to substantiate so, we hold that the Tribunal is not justified in placing undue emphasis on the confession statements made by the assessee.
          14.  As rightly pointed out by the learned counsel appearing for the assessee, when the assessee had explained the statement made on the second day of the search with materials, that the amounts offered were the loans taken from the relatives who were already assessed on the said amount; apart from this, even otherwise, the transactions relating to pawn broking, related to years prior to the date of assessment and had no relevance to the year under consideration, rightly the Commissioner of Income Tax (Appeals) accepted the case of assessee to cancel the assessment on Rs.4.00 lakhs.  Thus when the assessee had explained his statement as not correct in the context of the materials produced, as held by the Apex Court in the decision reported in (1973) 91 ITR 18 (Pullangode Rubber Produce Co. Ltd. V. State of Kerala and another), we do not think that the Tribunal would be justified in its conclusion that the statement made would clothe the assessment with legality.  Quite apart from that, the case of the assessee also stands supported by the Circular dated 10th March, 2003 of the Central Board of Direct Taxes, which has given categorical directions to the officers, who are entrusted with the job of assessment that undue emphasis should not be placed on the statements recorded.  In fact, it had given a mandate not to obtain confession as to the undisclosed income.  Thus applying the Circular dated 10th March, 2003 to the facts of the case, which is binding on the Revenue, we have no hesitation in setting aside the order of the Tribunal
 
NEW PALACE STORE   APRIL 04, 2011 Delhi high court Survey Stock Taking: TAG Price Saree etc
After going through the orders passed by the Tribunal, we find that the Tribunal has apprised material and facts appearing on record. It has rightly observed that in the instant case, the controversy revolves round the following points: 
(i) Whether the tag price or the discounted sale price at which goods were sold by the assessee to the customers is to be taken as the base for determining the value of stock to the assessee? 
(ii) Whether margin of profit is to be taken at 10% as taken by the survey party or at 20% claimed by the assessee for the purpose of arriving at the cost price? 
 
 
Thereafter, the Tribunal thoroughly discussed the aforesaid issues and returned the findings, qua first issue, that the tag price could not be treated as the price for determining the value of stock as the assessee was offering huge discount …Finding no merit in this appeal, the same is accordingly dismissed. 
Shri Haresh P. Dadia Surrender in Search Mid Night STATEMENT: No evidentiary value unless corroborated spl. When retracted
 
The judgment in Meghraj S. Jain (supra), relied upon by the learned Departmental Representative, does not come to the rescue of the Revenue for the reason that the High Court held that, a retracted confession can be acted upon only when there is corroborative evidence gathered by the authorities. In this case, there is no corroborative evidence. The Assessing Officer has not done any investigation or collected any evidence. On the other hand, CBDT has, in its Circular, directed their officers to base their assessments on the evidence collected during the course of search and during the course of assessment proceedings. It was specifically directed that no addition should be based solely on confession or disclosures made at the time of search. The Hon’ble Gujarat High Court in Kailashben Manharlal Chokshi (supra), has held that a statement recorded at midnight need not be given any credit as the person may not be in a position to make any correct or conscious disclosure in a statement, if such  statement is recorded at such odd hours. In view of the above and also in view of the fact that the assessee has never, at any given point of time, stated or agreed that the purchase and sale of shares were not genuine, we are of the opinion that the Assessing Officer was wrong in basing his entire assessment order on this one answer given by the assessee at the time of search, that too, without investigation, subsequent to a retraction. Coming to the variation in statement recorded under section 131 of the Act during the course of assessment proceedings, we do not find any merit in the conclusions drawn by the Assessing Officer which are presumably, based on the purported variations in the replies to questions, especially when the assessee has furnished evidence to show that he had, in fact, purchased and sold shares of M/s. Bolten Properties Ltd.
DHINGRA METAL WORKS ITA 1111/2010
Date of Decision : 04th October, 2010
Survey Assessment: Surrender Value and Its retraction Section 133A
 
 
14. Moreover, the word „may‟ used in Section 133A(3)(iii) of the Act clarifies beyond doubt that the material collected and the statement recorded during the survey is not a conclusive piece of evidence by itself.
15. In any event, it is settled law that though an admission is extremely important piece of evidence, it cannot be said to be conclusive and it is open to the person who has made the admission to show that it is incorrect.
16. Since in the present case, the respondent-assessee has been able
to explain the discrepancy in the stock found during the course of
survey by production of relevant record including the excise register of
its associate company, namely, M/s. D.M.W.P. Ltd., we are of the
opinion that the AO could not have made the aforesaid addition solely
on the basis of the statement made on behalf of the respondent-assessee
during the course of survey.
 
a)      Related Jurisprudence on Surrender based addition: Refer SC Vinod Solanki 
as applied by Bombay High Court in context of Income Tax Act 224 CTR 473 Uttam Chand Jain case
 
b)      Ahd ITAT Third Member order in Pramukh Builders 112 ITD 179
 
c)      DHC earlier orders in Sonia Maggu 227 CTR 680; DHC in  SUBHASH CHAND enclosed ; …
 
 
d)      SUMMARY OF CASE LAW : Merely on the basis of statement having been recorded, no addition can be made unless the same can be corroborated by any material either found during the course of survey or subsequently brought on record by the department while framing the assessment. CASE LAW DETAILS Decided by: ITAT, DELHI BENCH `H’ : NEW DELHI,  In The case of: Ravinder  Kumar v. DCIT ,  Appeal No.:,  ITA No. 661/Del/2009,
Decided on: July 17. 2009
· When assessee has retracted statement, an addition should be supported by enough material in possession of department
CASE LAW DETAILS
DECIDED BY: ITAT, AGRA BENCH, AGRA (THIRD MEMBER)
IN THE CASE OF: ACIT v Ravi Agricultural Industries
APPEAL NO.: ITA NO. 145/AGR/2006
JUDGEMENT DATED: DECEMBER 26, 2008

SUMMARY OF CASE LAW
Where the paper that was taken as a material for making the addition did not conclusively establish that it pertained to the business transaction of the assessee-firm, the addition, in sum and substance, made by the department was clearly not supported by any material, which could point out to unexplained investment outside the books of the assessee.

RELEVANT PARAGRAPHS:
11. I have carefully considered the rival contentions and gone through the impugned orders. The Hon’ble Supreme Court in the case of Pullangode Rubber Produce Co. Ltd. v. State of Kerala (1973) 91 ITR 18 (SC) has clearly held that an admission by the assessee is not conclusive evidence and it is always open to the assessee who made the submission to show that it is incorrect. The assessee, in this case, has explained that nothing on the piece of paper has nothing to do with the unexplained investment made by the assessee. It has also been held in the case of CIT vs. Mrs. Devi S. Luis 96 ITR 646 that even when there is admission, it is incumbent upon the department to establish by relevant material that the amount in question was income in the hands of the assessee. Here, the department is relying upon the surrender of the amount in the course of survey and the piece of papers found n the courts of survey as basis for making the addition. The admission made by one of the partners has already been retracted within five days from the date of search. The Commissioner (Appeals) in fact has referred those letters to the AO in the remand proceedings. When the assessee has retracted the statement, an addition should be supported by enough material figures but does not, in any way, shown that it has some relationship with a business transaction of the assessee. The paper that was taken as a material for making the addition does not conclusively establish that it pertains to the business transaction  of the firm. Now, the department is making the addition as a part of unexplained investment. What sort of investment the department has found is also not clear from the assessment order. The addition, in sum and substance, made by the department is clearly not supported by any material, which can point out to unexplained investment outside the books of the assessee. According to me, the addition has been correctly deleted by the Commissioner (Appeals) in the light of the principle laid down by the Supreme Court in the case of Pullangode Rubber Produce Co. Ltd. vs. State of Kerala cited supra. The Id. JM has correctly affirmed the finding of the Commissioner (Appeals) and in my view, there was no need for the matter again being set aside to the Commissioner (Appeals) for reconciliation of entries contained in the document inventorised as 64/107 of Annexure A-9 of the survey material. I agree with the findings of the Id. J. M. on the second issued.

· courts held that the statements/admissions made during search/operations cannot be considered conclusive and can be retracted later by the persons making the same ( S. Arjun Singh vs CWT — 1989 175 ITR 91 Delhi); based on Supreme Court's decision in the Pullangode Rubber Products Co. Ltd. vs State of Kerala (1973 91 ITR 18 SC)case.

 

· Hon’ble Madras High Court in the case of CIT Vs. S.Khandar Khan Chand 214 CTR 589, observed that where assessee has admitted suppressed income but there was no documentary evidence in possession of the department, no addition can be made on the basis of such statement The Hon’ble High Court reviewed all the available judgments on the point alongwith CBDT Instructions dated 10.3.2003, and went to the extent of holding that Section 133A does not empower any IT authorities to examine any person on path and hence, such statement has no evidentiary value and any admission made during such statement cannot by itself be made the basis for addition. After considering the proposition of law laid down in the cases of Pullangode Rubber Produce Co. Ltd. Vs. State of Kerala – 91ITR 18 (SC), Dr.S.C.Gupta Vs. CIT – 248 ITR 782 (All), Paul Mathews & Sons Vs. CIT – 263 ITR 101 (Ker) and CIT Vs. G. K. Senniappan – 284 ITR 220 (Mad), the Hon’ble High Court held that an admission is an extremely important piece of evidence but it cannot be said that it is conclusive and it is open to the 0person who made the admission to show that it is conclusive and it is open to the person who made the admission to show that it is incorrect and that the assessee should be given a proper opportunity to show that the books of account do not correctly disclose the correct state of affairs

Guj High Court in case of MHASKAR GENERAL HOSPITAL 09/08/2011  “(A) Whether on the facts and circumstances of the case and in law, the Appellate Tribunal is right in quashing the order u/s.263 of the I.T.Act without considering the decision of this Hon'ble Court in the case of Fakir Mohmed Haji Hasan v. CIT 247 ITR 290? (B) Whether on the facts and in the circumstances of the case and in law Appellate Tribunal is right in not appreciating the words 'erroneous and prejudicial to the revenue' as defined in the decision of the Hon'ble Supreme Court in the case of Malbar Industrial Co. Ld. v. CIT 243 ITR 83?”
With respect to second question, we may notice that the assessee's stand is that its sole business was that of running a hospital. It had no other source of income and that therefore, treating such undisclosed income from other source was not justified. In the case of Deputy CIT v. Radhe Developers India Ltd., (2010) 329 ITR 1(Guj.), this Court while distinguishing the decision in the case of Fakir Mohmed Haji Hasan (supra), observed as under: “The decisions of this Court in the case of Fakir Mohmed Haji Hasan (supra) and Krishna Textiles (supra) are neither relevant nor germane to the issue considering the fact that in none of the decisions the Legislative Scheme emanating from conjoint reading of provisions of sections 14 & 56 of the Act have been considered. The Apex Court in the case of D.P.Sandu Bros.Chembur P. Ltd.,(supra) has dealt with this very issue while deciding the treatment to be given to a transaction of surrender of tenancy right. The earlier decisions of the Apex Court commencing from case of United Commercial Bank Ltd.Vs. CIT (1957) 32 ITR 688 (SC) have been considered by the Apex Court and, hence, it is not necessary to repeat the same. Suffice it to state that the Act does not envisage taxing any income under any head not specified in section 14 of the Act. In the circumstances, there is no question of trying to read any conflict in the two judgments of this Court as submitted by the learned Counsel for the Revenue.” 
All High Court in case of Shri Ram Pher,Prop. M/S Bhagwati Steels, Ambedkarnagar: Survey assessment of Stock : Affidavit before CIT-A value:
 

Facts:
 
On 9.8.1998, survey was conducted under Section 133A of the Act. Statement of assessee was recorded by the Income Tax Inspector wherein, the assessee stated that he was having total stock of Rs.2 lacs to Rs.2.5 lacs. It was noted by the Assessing Officer that total stock was based on inventories A and B prepared on the spot which was to the tune of Rs.22,71,091.00. The difference between the stock found by the Revenue and in the assessee, comes to Rs.20,21,092.00. The assessee was called on to file objection. After
considering objection filed by the assessee, the Assessing Officer made addition of Rs.20,21,095.00.
 
Held 
 
Since the Income Tax Inspector while preparing the stock list, has interpolated the record and enhanced the quantity of stock, the Tribunal's order seems to be justified and is decided against the Revenue.
 
Needless to say that in case, finding recorded by the two appellate authorities with regard to interpolation or fabrication of record or  incorrect entry made in the inventories by the Assessing Officer and the same is not disputed, then there appears to be no doubt that the Assessing Officer, Income Tax Inspector or the Officer who has done the survey in the establishment in question, has committed fraud. …Before parting with the case, we would like to observe that the allegation raised by the assessee is serious. It appears that the Revenue by hook or crook tried to persecute the assessee for some unforeseen reason while interpolating record by increasing the stock of various items including strips and round bar. Such action on the part of Revenue, erodes people's faith in the system. Disciplinary proceeding should have been conducted against the officers, who tried to impose tax by interpolating records with major penalty
ITAT in M/s. Seven Earth ITA No.3951/Ahd/2008 15/03/2011 SURYEY : ADDITIONAL STOCK DECLARED: ACCOUNTING ISSUE
 
UPHELD CIT-A ORDER AS TO: 
“4. From the written submission as reproduced above, it is seen that the disclosed income made by the appellant towards additional income is very much available in the trading account. Even after the appellant had debited closing stock and also credited trading account with the closing stock of Rs.12,03,462/-. Therefore, by making debit entries and credit entries towards stock at Rs.12,03,462/- has not made any difference. The appellant’s disclosed income which was made during survey operation is not nullified since the additional income offered towards excessive stock at Rs.12,03,462/- is very much available in the trading account. Therefore, after verifying the facts and circumstances of the case I am inclined to delete the addition made by the A.O at Rs.12,03,462/-. Therefore, this ground of appeal is allowed.” 
COMMISSIONER OF INCOME TAX-V - Appellant(s)Versus
UMANG H THAKKAR - Opponent(s) GUJ. HIGH COURT SEC. 292C/132(4A) etc.

From the office of father of assessee file containing loose paper (176 pages) was impounded and on the basis of the notings made in this file, Assessing Officer added the sum of Rs . 2.8 crores as the assessee's unaccounted investment in land. . At the outset, it is required to be noted that though there are four questions raised for consideration the issue hinges on one aspect and i.e. Whether addition made by Assessing Officer to the tune of Rs. 2.8 crores by way of unaccounted investment can be sustained or not ?  10. It can be seen from the findings of the Tribunal noted above that addition made by the Assessing Officer has been rightly deleted by the Tribunal upholding the version of CIT(A) . Firstly on the settled law that no addition could be made on the basis of statement of the 3rd party, this deletion is made. Even if the person concerned was the father of assessee. Tribunal had noted that alleged loose papers/documents where the rough jottings were made on the papers, they were not handwriting of either assessee or any of his employees neither was there were any dates nor the figures indicative of anything . 
BIREN V SHAH GUJ. HIGH COURT SEC. 292C/132(4A) etc.
Counsel for the assessee vehemently contended that the Tribunal seriously erred in relying on Section 292C of the Income Tax Act, 1961 [“Act” for short] or Section 132(4A) of the Act in drawing a presumption about such a document. He submitted that the document was not in the handwriting of the assessee. He further submitted that such loose paper cannot be termed as a document. He relied on the decision of the Apex Court in case of Central Bureau of Investigation v. V.C Shukla & Ors., reported in [(1998) 3 SCC 410]. Counsel further submitted that even if such loose paper is to be termed as a document for the purpose of Section 292C of the Act, without there being any additional material, no tax could be levied since tax can be charged only against the real income. He relied on the decision of the Apex Court in case of Godhra Electricity Company Limited v. Commissioner of Income Tax, reported in 225 ITR 746.
HELD: In the present case, the entire context is different. We are concerned with the expression “book” or “other materials”. The decision of the Supreme Court in case of Central Bureau of Investigation v. V.C Shukla [Supra], therefore, would be of any aid.
The decision of the Apex Court in Godhara Electricity Company Limited [Supra] also concluded the issue since on the basis of evidence on record, the Revenue authorities as well as the Tribunal found that the assessee had suppressed certain income. The law, as already noted under Section 292C of the Act, permits a certain state of presumptions to be drawn under certain circumstances. When such circumstances were found to be in existence, the authorities in their discretionary power, drew presumption and came to a certain conclusion. We do not find any question of law in that respect arising. Tax Appeal is dismissed
ITAT Mumbai bench in case of Mr. Faisal Abbas,   I.T.A.Nos.3485 & 3487/Mum/2010 (PENDING SPECIAL BENCH at MUMBAI ITAT) Held on scope of 153A: (similar conclusion in case of ELEL Hotels; contra in Suncity Alloys Jaipur Bench and Delhi ITAT in Charchit Aggarwal case) 
In our considered opinion, the authorities below were not justified in not granting the set off of the brought forward business loss for the reason that the requirement to file return within the time prescribed u/s.139(1) is for carrying forward the loss. Once loss is determined in the return file u/s.139(3), the assessee becomes eligible for set off against the income of the subsequent years irrespective of the fact whether the returns of such later years are filed u/s.139(1) or not. Sec. 80 read with sec. 139(3) requires the submission of return for loss before the due date. There is no such requirement that the subsequent years, in which the set off is claimed, must also fulfill the requirement of furnishing the returns within the time required u/s.139(1). It is further important to note that sec. 153A dealing with assessment in

case of search provides for the issuance of notice to the assessee in respect of each assessment year falling within six assessment years immediately preceding the assessment year relevant to the previous year in which search is conducted. Sec. 153A(1)(a) clearly provides that “the provisions of this Act shall, so far as may be, apply accordingly as if such return were a return required to be furnished under section 139”. From the prescription of sec. 153A, it is apparent that the return filed in response to notice u/s.153A is treated as the return filed u/s.139. If that is the position, we are unable to appreciate as to how the loss

determined for the immediately preceding year will not be available to the assessee for the set off against the current year’s income declared in the return  filed u/s.153A. The position is quite different in the case of assessment u/s.153A. Under the substituted mode of assessment pursuant to search, the requirement is to assess or re-assess the “total income” in respect of each assessment year falling within such six assessment years as contrary to the determination of “undisclosed income” u/s.158BC for the block period. There is

no provision analogous to sec. 158BB(4) in section 153A etc. 

