FRINGE BENEFIT TAX 
The Finance Minister has proposed a new ‘Fringe Benefit Tax’ (FBT) in order to levy tax on collective enjoyment by the employees of benefits provided by the employer that were hitherto not subject to income-tax. The idea is to estimate and tax the personal element of such benefits attributable to employees, as isolation of such benefits in the hands of the employees is rendered difficult. This is so especially where the expenditure incurred by the employer is ostensibly for purposes of the business but includes, in partial measure, a benefit of a personal nature. 
In order to effectively implement, administer and recover the FBT, a new self-contained Chapter XII-H has been proposed under the Income-tax Act, 1961 and new sections 115W to 115WL have been introduced under the said chapter. 
SALIENT FEATURES OF FBT 
FBT become effective from 1 April 2005 and accordingly is applicable for the FY 2005-06.             
FBT is payable by the employer and not by the employee. 
Presently, perquisites are liable to tax in the hands of the employees under Section 17(2) of the Income Tax Act 1961. A two pronged approach is being adopted for the taxation of fringe benefits viz. 
i. Perquisites directly attributable to the employees (like free accommodation) will continue to be taxed in the hands of the employees in accordance with the applicable rules and provisions; 
ii. Where attribution of personal benefits poses problems or for some reason it is not feasible to tax the benefits in the hands of the employees, FBT will be levied on the employer on the value of such benefit provided or deemed to have been provided to the employees. 
FBT is calculated as a percentage on the prescribed portions of certain specified expenditures incurred by the employer; 
FBT paid by an employer is not a tax deductible expenditure in the hands of the employer. 
FBT will have to be paid by all employers whether or not they are subject to income-tax. Therefore even those employers who are making losses or who are enjoying tax exemption or tax holiday benefit or whose tax liability is Nil on account of brought forward losses will have to pay FBT. It may be noted that carrying on business or profession is not essential. Even carrying on of an activity, irrespective of the fact that motive of such activity may not be to derive income, will attract liability to pay FBT. 
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FBT is a presumptive tax combined with a deeming fiction. The statute has created a deeming fiction that the expenditure incurred on certain specified heads contains an element of benefit to the employees and then proceeds to determine and quantify the element of personal nature. A presumption has been created that out of the specified expenditure, a prescribed percentage of the expenditure is the value, which gives rise to a personal benefit to the employees.             
The term employer means a Firm, Company (including a foreign company), a local authority, an Association of Persons (AOP) or an artificial judicial person not falling in any of the above categories. Thus all employers (including Public Sector Undertakings) falling under the above category will be subject to FBT. 
However an employer who is an Individual, a Hindu Undivided Family (HUF), the Central Government, State Governments and Charitable Institutions/Trusts/Funds and other AOP/ Body of Individuals (BOI) whose income is exempt from tax u/s 10(23C) or u/s 12AA are exempt from FBT; 
FBT is payable at the rate of 30% plus applicable surcharge and 2% education cess; 
Thus FBT shall be payable by an Indian company at the rate of 33.66% (30% + 10% surcharge + 2% education cess on tax plus surcharge) while a Foreign company, due to a lower surcharge pays FBT at a lower rate of 31.365% (30% + 2.5% surcharge + 2% education cess on tax plus surcharge); 
Fringe Benefits mean: 
(i) Any consideration for employment provided by the employer by way of: 
a. Privilege, facility or amenity provided directly or indirectly to employees and former employees (like club membership fees); 
b. Reimbursements made by the employer directly or indirectly to the employee; 
c. Free or concessional tickets provided by the employer for private journeys by employees and family members minus recovery, if any, from the employee; and 
d. Contribution by employer to approved superannuation fund; 
a. Entertainment; 
b. Festival celebrations; 
c. Gifts; 
d. Use of club facilities; 
e. Provision of hospitality of every kind to any person whether by way of food and beverage or in any other manner, excluding food or beverages provided to the employees in the office or factory; 
f. Maintenance of guest house; 
(ii) Fringe benefits shall be deemed to have been provided if the employer has incurred any expense or made any payment for the following purposes: 
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g. Conference (other than participation fee); 
h. Employee welfare (other than statutory obligations); 
i. Use of health club, sports and similar facilities; 
j. Sales promotion including publicity subject to certain exemptions; 
k. Conveyance, tour and travel including foreign travel expenses; 
l. Hotel boarding and lodging; 
m. Repair, running and maintenance and depreciation of motor cars; 
n. Repair, running and maintenance and depreciation of aircrafts 
o. Use of telephone (other than leases lines); 
p. Scholarship to the children of the employees. 
Superannuation contributions paid by the employer and Free or concessional ticket for private journeys of employees (for valuing this facility, the cost will be taken as the amount at which the ticket is provided to the public at large) are subject to FBT at actuals (i.e. FBT will be levied on the entire amount of such expenditure or benefit). However, in respect of other specified expenditure that give rise to fringe benefits, certain prescribed percentages have been laid down and FBT is levied only on such prescribed percentages of the relevant expenditure (please refer table elsewhere in this note).     
In order to avoid dual taxation (once in the hands of the employee as perks and again in the hands of the employer as FBT), it has been specified that FBT is not payable on the value of those benefits and perquisites that are taxable in the hands of the employees [S.115WB (3)]. In order to rationalise this measure further, Rule 3 of the Income-tax Rules, 1962 has been amended vide Notification no. 68/2005 dated 28 Feb 05 to provide that only the following perks will now be taxable in the hands of the employees. 
(i) Rent free accommodation (furnished and unfurnished) is taxable in the employees’ hands (at the rate of 20% or 15% of salary depending on the population of the city or at the rate of 24% of salary, if the employee is put up in a hotel + 10% of the cost of furniture or actual hire charges paid for such furniture as the case may be); 
(ii) Provision of servants like gardener, sweeper, watchman or personnel attendant at actual cost to the employer; 
(iii) Supply of electricity, water, gas etc to the employee for household consumption at actuals; 
(iv) Concessional educational facilities for any member of the employee’s household (there is a bit of overlapping here if we take into account scholarship fees covered by the FBT); 
(v) Perk arising out of interest free loans or loans with concessional rate of interest; 
(vi) Perk arising out of use or transfer of a movable asset. 
In addition, the following perquisites (tax free subject to laid down exemption limits) will not be treated ad fringe benefits: 
(i) Leave Travel Concession/Allowance (LTC/LTA) subject to exemptions – [S.10(5)/ Rule 2B]; 
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(ii) Perquisite on account of reimbursement of medical expenses [in view of proviso to Section 17(2)]’ 
(iii) Employees stock option scheme. 
The above is however, a grey area and requires clarification from the tax authorities. 
Consequent to the introduction of FBT, in terms of the amended Rule 3, the following benefits provided by an employer to an employee will no longer be treated as perks in the hands of the employees:     
(i) Use of car; 
(ii) Free meals, 
(iii) Travel of personal nature; 
(iv) Personal or private journey free of cost or at concessional fare provided by an undertaking engaged in the carriage of passengers or goods to any employee or to any member of his household; 
(v) Gifts/vouchers; 
(vi) Club memberships etc.; 
(vii) Credit card fees paid. 
For this purpose, Section 17(2), which provides the inclusive definition of perquisites, has been amended as under: 
“Perquisites will include the value of any other fringe benefits or amenity (excluding the fringe benefits chargeable to the tax chapter XII H) as may be prescribed.” 
IMPACT OF FBT ON EMPLOYERS 
Eighteen items of expenditure incurred by the employer have been identified that result in fringe benefits to the employee. How the FBT impacts the employer can be better understood from the following matrix. 
	Expenditure incurred by the Employer 
	Attributable Fringe Benefits 
	FBT payable (effective incidence @ 30% on attributable Fringe Benefits plus Surcharge & Education cess) 

	
	(As a percentage of the amount of relevant expenditure stated in the adjacent column) 
	a. Domestic companies; 
b. Firms & 
c. AOP / BOI with income > Rs. 1 million 
[30% FBT + 10% SC +2% Ed. Cess on tax & SC] 
	Foreign companies 
[30% FBT + 2.5% SC +2% Ed. Cess on tax & SC] 
	AOP or BOI with income up to Rs. 1 million 
[30% + 2% Ed. Cess on tax] 

	a. Free or concessional ticket for private journeys of employees & their family members; 
b. Contributions by employer to approved superannuation fund 
	Actual 
(i.e.) 100% 
	33.66% 
	31.365% 
	30.6% 
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	a. Scholarship fees for employees children; 
b. Festival Celebrations; 
c. Gifts; 
d. Club Facilities; 
e. Use of health club, sports and similar facilities; 
	50% 
	16.83% 
	15.683% 
	15.3% 

	a. Telephone excl. leased lines; 
b. Entertainment; 
c. Hospitality (excluding food or beverages provided in office or factory and non transferable paid vouchers encashable only at eating joints or outlets; 
d. Guest House maintenance; 
e. Conference; 
f. Employee Welfare; 
g. Sales Promotion & Publicity; 
h. Conveyance, Tour & Travel including foreign travel; 
i. Hotel Boarding & Lodging; 
j. Repair, running (incl. Fuel), maintenance of & depreciation on motor cars; 
k. Repair, running (incl. Fuel), maintenance of & depreciation on aircrafts; 
	20% 
	6.732% 
	6.273% 
	6.12% SC +2% Ed. Cess on tax & SC] Foreign companies [30% FBT + 2.5% SC +2% Ed. Cess on tax & SC] AOP or BOI with income up to Rs. 1 million [30% + 2% Ed. Cess on tax] 


SECTORAL BENEFITS 
In order to ensure that genuine business expenses were not taxed, following sectoral concessions have been announced. 
(i) Hotels will calculate fringe benefit on 5% of hospitality expenses instead of on 20% for other sectors 
(ii) Construction companies will be liable to pay fringe benefit tax on 5% of conveyance, tours and travel spending instead of on 20% for the others 
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(iii) Drug and software companies will pay concessional FBT on 5% of the spending on conveyance, tours and travel, use of hotel, boarding and lodging as against 20% for other sectors 
(iv) Companies engaged in carriage of goods and passengers by motor cars to pay FBT on 5% of the spending on repairs, maintenance, running (including fuel) on motor cars and the depreciation thereon 
(v) Airlines will not be required to pay FBT on repairs, maintenance, running (including fuel) of aircrafts and the depreciation thereon 
EXCLUSIONS AND CONCESSIONS 
The following concessions/exclusions have been specified: 
Sales promotion expenses would not include expenses on ads in the print or electronic media or on transport system                     
Sales promotion expenses would not include expenditure on holding of or the participation in any press conferences, business convention, fair or exhibition, publication of any notice. 
Sponsorship of sports and other events organised by the government or trade association or body would not be included in the expenditure for FBT. 
Spending on direct mails and putting up kiosks or billboards or artwork/banners/hoardings/electric spectaculars or paintings would not be included in the expenditure for FBT. 
All payments to ad agencies would also be exempted 
Expenses on meeting statutory obligations or for mitigating occupational hazards would be out of the ambit of the FBT. 
Expenses on hospitality will not include payment for food and beverages provided by the employer in the office or in a factory or payment though food vouchers. 
PROCEDURES AND FILING REQUIREMENTS 
The discharge of FBT liability follows the advance tax payment mode. In terms of S.115WI, FBT will have to be discharged in 4 quarterly installments payable by the 15th of July, the 15th of October and the 15th of January at the rate of 30% plus applicable surcharge and education cess on the value of fringe benefits paid by the employer in the immediately preceding quarter. However FBT for the quarter Jan-Mar will have to be discharged by the 15th of March itself. 
Interest is payable at the rate of 1% per month where advance payment of FBT as aforesaid falls short of the amount payable in each quarter. Interest will have to be paid for the period till which the shortfall continues. 
The employer is required to file a separate Annual Fringe Benefit Tax Return by the due date viz. 31 July (for employers where no tax audit is involved) and 31 October (for companies and other entities subject to tax audit). Such returns will have to be accompanied by a tax audit certificate for which the Institute of Chartered Accountants of India will be issuing the necessary guidelines soon. If the filing of return is delayed interest will be payable on the amount of FBT payable minus the advance FBT paid at the rate of 1% per month for the period commencing the month in which the filing of the return is due till the month in which the return is filed. 
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Separate assessment proceedings have been prescribed for assessment of FBT on the same lines as normal assessment proceedings. The assessing office can issue a notice for assessing the FBT return within 12 months from the end of the month in which the return is actually filed.           
Penalty at the rate of Rs. 100 per day has been prescribed u/s 271 FB has been prescribed for every day of delay in filing the FBT return. Similarly S. 271 has also been amended to provide for penalty for concealment of fringe benefits or for furnishing inaccurate particulars of fringe benefits. 
AMBIGUITIES LEADING TO GREY AREAS 
Since FBT is a new enactment, there are issues where different interpretations are possible and consequently, ambiguities can arise. Following issues will have to be considered and clarified. 
It has been provided in S.115WB (3) that a privilege, service, facility or amenity shall not include perquisites in respect of which tax is paid or payable by the employee. It would also cover reimbursements for providing service, facility or amenity such as medical reimbursement. It is not clear whether the exclusion represents perquisites liable to tax in the hands of the employees (before exemptions, if any) or to the extent such perquisites are actually taxed in the hands of the employees after considering exemptions. One view can be that the entire amount of medical reimbursement, being a perquisite liable to tax in employee’s hands should not attract FBT. There can, however, be a contrary view that medical reimbursement to employees, to the extent they are taxed in the hands of the employees i.e. reimbursements exceeding Rs. 15,000 in a financial year should alone be exempt from FBT. Medical reimbursement up to Rs. 15,000 being not taxable in the hands of the employees as a perquisite should be subjected to FBT. Under this view, the maximum amount of medical reimbursement that can be subject to FBT (as ‘Employee Welfare’) is Rs. 3,000 (20% of 15,000). 
Similar will be the position in the case of LTA. In the years the employee claims LTA exemption u/s 10(5) [2 years out of the block of 4 years], there could be a view that such LTA will become subject to FBT. However, in those years the LTA gets taxed in the hands of the employee as a perk, such LTA should not be again subject to FBT. This will be a difficult aspect to monitor where there are a large number of employees since various employees may choose to claim LTA exemption in different years within the operating block of 4 years. 
There can be the case where the employer, in terms of contractual arrangement with the Client or Customer, is seeking reimbursement of expenses e.g. where travel or conveyance expenses of its employees are reimbursed by the client. Such expenses, being receivables from Client, will not appear in the books of the employer as expenditure. The issue could be whether the employer is required to pay FBT on such amount. In view of the situation that if the employer has incurred any expense or made any payment (whether or not expensed in the books) for the specified purposes, FBT could get triggered, there can be a view that payments for specified purposes even not resulting in expenditure in the hands of the employee will become subject to FBT. 
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Implementation of FBT will result in superannuation schemes getting taxed twice—at the company level while making the contribution and in the hands of the employee on maturity.         
Whether FBT is applicable on benefits provided outside India to expatriate employees who are not subject to tax in India and whether it will be levied on expenditure such as travel, hotel accommodation etc. incurred by the foreign company in relation to such an employee on visit to India where such expenditure is not considered in the books of account maintained in India? 
Would FBT be applicable on fringe benefits accrued before 1 April 2005 but paid after that date? 
Finally, whether at all FBT, as a part of the Income-tax Law is constitutionally valid as it is essentially a tax on the expenditure incurred by the employer. 
CONSEQUENCES 
The Industry has reacted strongly to the introduction of the FBT. The Finance Minister has clarified that the intention was not to tax legitimate business expenditure. Yet the harshness of the proposals are evident and considering the ambiguities mentioned above, FBT will result in new issues of litigation. 
FBT would effectively more than negate the advantage of lowering the corporate tax benefit by 2.93%. As stated above, FBT would get attracted even by sick and other companies that do not have to pay income-tax, liaison offices which declare Nil income, charitable organizations, clubs, schools etc. Even if the business or profession is conducted without profit motive, FBT would have to be paid. 
The introduction of FBT would result in total restructuring of the employee compensation packages, annual increments, bonus payments, incentives etc. that could adversely affect the interests of the employees in general. 
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