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Income Tax

Section 40(a)(ia) read with Section 201 – Disallowance on account of Non-deduction of Tax
In order to rationalize the provisions of disallowance on account of non-deduction of tax from the payments of business expenditure made to a resident payee, section 40(a)(ia) is amended to provide that where an assessee makes payment of the nature specified in the said section to a resident payee without deduction of tax  if such resident payee –
(i) has furnished his return of income under section 139 (not only section 139(1));
(ii) has taken into account such sum for computing income in such return of income; and
(iii) has paid the tax due on the income declared by him in such return of income, and the payer furnishes a certificate to this effect from an accountant in such form as may be prescribed.
then, for the purpose of allowing deduction of such sum, it shall be deemed that the assessee has deducted and paid the tax on such sum on the date of furnishing of return of income by the resident payee. In such cases, the date of filing of Return of Income by the payee will be treated as date of payment of tax and the payer shall be liable for payment of interest @ 1% p.m. or part thereof on the tax defaulted for the period from date of deduction till the date of filing of the return by the payee. (Section 201(1) effecting from 01-07-2012)
No order shall be made under sub-section (1) deeming a person to be an assessee in default for failure to deduct the whole or any part of the tax from a person resident in India, at any time after the expiry of—
(i) two years from the end of the financial year in which the statement is filed in a case where the statement referred to in section 200 has been filed;
(ii) six* years from the end of the financial year in which payment is made or credit is given, in any other case:
* Previously it was four years. This is effective from 01-04-2010.
Section 209, 234B and 234C – Liability to Pay Advance Tax in case of Non-deduction of Tax 
A person who receives any income without deduction or collection of tax, shall be liable to pay advance tax in respect of such income. In such a case, he will be liable to pay interest under sections 234B and 234C on default of payment of advance tax.
In section 209 of the Income-tax Act, in sub-section (1), in clause (d), the following proviso shall be inserted, namely:—
“Provided that for computing liability for advance tax, income-tax calculated under clause (a) or clause (b) or clause (c) shall not, in each case, be reduced by the aforesaid amount of income-tax which would be deductible or collectible at source during the said financial year under any provision of this Act from any income, if the person responsible for deducting tax has paid or credited such income without deduction of tax or it has been received or debited by the person responsible for collecting tax without collection of such tax.”.
Section 40A – Transactions with Related Parties subject to Transfer Pricing
All Transfer Pricing provisions have been made applicable to certain domestic transactions. These inter alia include:-
(i) any expenditure in respect of which payment has been made or is to be made to a person referred to in clause (b) of sub-section (2) of section 40A.
(ii) any other transaction as may be prescribed, and where the aggregate of such transactions entered into by the assessee in the previous year exceeds a sum of five crore rupees.
Section 47(vii) / 2(19AA)
Issue of shares on account of merger/de-merger to the existing share holders will not be regarded as transfer.
Section 115JB – MAT
Book profit shall be increased by the amount standing in revaluation reserve relating to revalued asset on the retirement or disposal of such asset, if not credited to the profit and loss account.
Section 115-O – DDT
In case the domestic company receives during the year any dividend from any of its subsidiary and the subsidiary has paid dividend distribution tax, which is payable, on such dividend, then the said amount, if it is distributed as dividend by the domestic company being the holding company in the same year, shall not be subject to dividend distribution tax. Such domestic company can now be a subsidiary of any other company. This amendment will take with effect from 1 July 2012.
Section 154 of the Act – Rectification of mistake in intimation with respect to TDS statement – Intimation after processing of TDS statement w.e.f 01-07-2012
In order to reduce the compliance burden of the deductor and also to rationalise the provisions of processing of TDS  statement, it is proposed to provide that the intimation generated after processing of TDS statement shall be
(i)   subject to rectification under section 154;
(ii)  appealable under section 246A; and
(iii)  deemed as notice of demand under section 156.
Section 193 – TDS on Interest on Securities
In section 193 of the Income-tax Act, in the proviso, for clause (v), the following clause shall be substituted with effect from the 1st day of July, 2012, namely:—
(v) any interest payable to an individual or a Hindu undivided family, who is resident in India, on any debenture issued by a company in which the public are substantially interested, if—
(a) the amount of interest or, as the case may be, the aggregate amount of such interest paid or likely to be paid on such debenture during the financial year by the company to such individual or Hindu undivided family does not exceed five thousand rupees; and
(b) such interest is paid by the company by an account payee cheque;”.
Section 194J – TDS on Professional Services
In section 194J of the Income-tax Act, in sub-section (1), after clause (b), the following clause shall be inserted with effect from the 1st day of July, 2012, namely:—
(ba) any remuneration or fees or commission by whatever name called, other than those on which tax is deductible under section 192, to a director of a company; or”.
Section 194J – TDS on Computer Software
Under section 194J, TDS is deductible on Royalty. Now Royalty to include consideration for transfer of computer software and fees paid for usage, lease or license of the same. (Retrospective effect from 1stJune 1976)
Thus, TDS is deductible on any payment made in connection with the Software.
Section 194LAA – TDS from Payment for Immovable Property w.e.f 01-10-2012
In order to collect tax at the earliest point of time and also to have a reporting mechanism of transactions in the real estate sector, it is proposed to insert a new provision to provide that every transferee, at the time of making payment or crediting any sum by way of consideration for transfer of immovable property (other than agricultural land), shall deduct tax, at the rate of 1% of such sum, if the consideration paid or payable for the transfer of such property exceeds –
(a)  fifty lakh rupees in case such property is situated in a specified urban agglomeration; or
(b)  twenty lakh rupees in case such property is situated in any other area.
It is further proposed to provide that where the consideration paid or payable for the transfer of such property is less than the value adopted or assessed or assessable by any authority of a State Government for the purposes of payment of stamp duty, the value so adopted or assessed or assessable shall be deemed as consideration paid or payable for the transfer of such immovable property.
For better compliance, it is also proposed to provide that a registering officer appointed under the Indian Registration Act, 1908 (Registrar) shall not register the transfer of any immovable property where taxes are required to be deducted under this provision unless the transferee furnishes proof of deduction and payment of TDS.
For reducing the compliance burden on the transferee, it is also proposed that a simple one page challan for payment of TDS would be prescribed containing details (including PAN) of transferor and transferee and also certain details of the property. The transferee would not be required to obtain any Tax Deduction and Collection Account Number (TAN) or to furnish any TDS statement as this would be mostly a one time transaction.  The transferor would get credit of TDS like any other pre-paid taxes on the basis of information furnished by the transferee in the challan of payment of TDS.
Section 195 – Withholding Tax Obligation on Payment Made to a Non-Resident 
It is clarified that obligation to comply with section 195(1) and to withhold tax there under applies and shall be deemed to have always applied and extends and shall be deemed to have always extended to all persons, resident or non-resident, whether or not the non-resident has:-
1. a residence or place of business or business connection in India; or
2. any other presence in any manner whatsoever in India.
Board may, by notification , specify a class of persons or cases, where the person responsible for paying to a non-resident, not being a company, or to a foreign company, any sum, whether or not chargeable under the Act, shall make an application to the Assessing Officer to determine, by general or special order, the appropriate proportion of sum chargeable, and upon such determination, tax shall be deducted under section 195(1) on that proportion of the sum which is so chargeable.
As per section 195(1) of the ITA, any person responsible for paying to a non-resident any sum, which is chargeable to tax, is liable to withhold tax thereon. The Supreme Court in the case of Vodafone International Holdings B.V. (supra) held that section 195 would apply only if payments made from a resident to another non-resident and not between two non residents situated outside India. In order to overcome this limitation, this amendment is proposed with retrospective effect from AY 1962-63, whereby it is clarified that any person includes a non-resident. Therefore, a non-resident is also held responsible to withhold tax while making any payment to another non-resident, if such payment is liable to tax in India.
As mentioned above, the provisions of section 195(1) would be triggered only in the case where the remittance made outside India is liable to tax under the Act. Further, at present, a payer has an option to obtain a withholding tax certificate determining the appropriate rate of tax either from an Assessing Officer or a Chartered Accountant. However, it is proposed that it is compulsory for certain class of persons or cases, where the person (other than a company) responsible for paying to a non-resident any sum, whether or not chargeable under the Act, to make an application to the Assessing Officer to determine tax liability on such payment.
Tax Residency Certificate made mandatory for application for lower or non deduction of tax by the non residents. Thus, if a non-resident want to take benefit of lower TDS rates as mentioned in DTAA with a country, he will be required to produce Tax Residency Certificate of that country otherwise maximum TDS rates as provided under income tax shall be applicable. 
Section 234E – Levy of Fee in Certain Cases
(New insertion- applicable w.e.f. 1st day of July 2012)
The section proposes to levy a fee of Rs 200/- per day (subject to the total amount of TDS/TCS) in case of late furnishing of TDS/TCS returns. Mandatory in nature.
Section 271 H- Penalty for Failure to Furnish TDS/TCS Returns
(New insertion- applicable w.e.f. 1st day of July 2012)
A person shall be liable to pay a sum between Rs 10,000/- to Rs 1,00,000/- in case of late furnishing of TDS/TCS returns or furnishing of inaccurate particulars in the return. Thus, furnishing wrong PAN No. is liable to penal action under this section. 
However, no penalty shall be levied if the person proves that he had filed the same within one year of the prescribed period after paying tax deducted or collected along with the fee and interest. Further, this penalty is also subject to section 273B i.e. not leviable if it is proved that there was a reasonable cause for the failure.  
Section 50D – Fair Market Value to be full value of consideration actual consideration is not determinable
Where consideration for the transfer of capital assets is not attributable or determinable then for purpose of computing income chargeable to tax as gains, the fair market value of the asset shall be taken to be the full value of consideration. 
Section 80G / 80GGA – Donations
Amended that any payment exceeding sum of Rs.10,000 shall only be allowed as a deduction if such sum is paid by any mode other than cash.
Section 143(1) – Processing of Return and Issue of Refund
Processing of return and issue of refund will not be necessary in a case where notice under sub-section (2) of section 143 has already been issued for scrutiny of the return. Effective from 1st July 2012.
Section 143(3)
Time limit to be 24 months from the end of Assessment Year to complete the assessments. Effective from 1st July 2012.
Section 153/153C – Notification of class of search cases where compulsory reopening of past six year not required (w.e.f 01.07.2012)
Under the amended provision the central government may notify cases or class of cases in which the A. O. shall not issue notice for initiation of proceedings for preceding six years, however action for completion of assessment proceedings for the A.Y. relevant to the previous year, in such class of cases, in which search or requisition has been made would be taken. 
This would result in initiating assessment proceedings only for the A.Y. relevant to the Previous year in which search or requisition has been made.
Section 55A  –  Reference to Valuation officer
Under the provisions of section 55A, where in the opinion of the Assessing Officer value of asset as claimed by the assessee is less than its market value, he may refer the valuation of a capital asset to a Valuation Officer. Under section 55 in a case where the capital asset became the property of the assessee before 1st April, 1981, the assessee has the option of substituting the fair market value of the asset as on 1st April, 1981 as the cost of the asset. In such a case the adoption of a higher value for the cost of the asset as the fair market value as on 1st April, 1981, would lead to a lower amount of capital gains being offered for tax.
Accordingly, it is proposed to amend the provisions of section 55A of the Income-tax Act to enable the Assessing Officer to make a reference to the Valuation Officer where in his opinion the value declared by the assessee is at variance from the fair market value. Therefore, in case where the Assessing Officer is of the opinion that the value taken by the assessee as on 1.4.1981 is higher than the fair market value of the asset as on that date, the Assessing Officer would be enabled to make a reference to the Valuation Officer for determining the fair market value of the property. This amendment will take effect from 1st day of July, 2012.



