UNDERSTANDING TAXATION OF TRUST IN INDIA. 

India follows the English concept of a trust as a vehicle under which property is alienated from the original owners and held by a trustee for the benefit of others. The law governing trusts is codified and contained in the Indian Trust Act.
A "trust" is an obligation annexed to the ownership of property and arising out of a confidence reposed in and accepted by the owner, or declare and accepted by him, for the benefit of another, or of another and the owner. 
Author of trust:- the person who reposes or declares the confidence is called "author of the trust". Trustee:- The person who accepts the confidence is called the "trustee". 
Beneficiaries:- The person for whose benefits the confidence is accepted is called the "beneficiary".
Trust property:- The subject matter of the trust is called the "trust property" or "trust money".
Instrument of trust:- The instrument, if any, by which the trust is declared is called the "instrument of trust". 
Public trust are generally formed for charitable or religious purposes, and are not intended to do commercial activities. A public charitable trust is one, which benefits the public at large, or some considerable portion of it. While, the income from private trusts is available to specified beneficiaries and not to the public at large.  

A charitable trust is defined to include relief of the poor, education, medical relief, and the advancement of any other object of general public utility. Promotion of sports and games is considered to be a charitable purpose. 
The public or private trust, differ in the process of their creation. In creating a charitable or religious trust, a formal deed or any other writing is not necessary, even if it involves immovable property. It may be created by use of words, but what is necessary is that there should be divestment of property on the part of the author or the settlor of the trust and should vest in the trustee, a third person.   
Private trusts are created and governed by the provisions of the Indian Trusts Act, 1882 , whereas charitable trusts are beyond this Act. The Act applies to whole of India except when specifically amended by any State Government. 
Trusts, whether public or private are subjected to taxation under the Income Tax Act,1961. It is the umbrella Act for all the matters relating to income tax and empowers the Central Board of Direct Taxes (CBDT) to formulate rules (The Income Tax Rules,1962) for implementing the provisions of the Act. The CBDT is a part of Department of Revenue in the Ministry of Finance. It has been charged with all the matters relating to various direct taxes in India and is responsible for administration of direct tax laws through the Income Tax Department. The Income Tax Act is subjected to annual amendments by the Finance Act, which mentions the 'rates' of income tax and other taxes for the corresponding year.
Taxation of Private Trust.
· When the shares of the individual beneficiaries are determinate:- 
· The shares falling to each of the beneficiaries are liable to be assessed, either in the hands of the trustee(s) as a representative assessee or directly in the hands of the beneficiary entitled to the income. Such assessment is made at the rate applicable to the total income of each beneficiary. 
· Where the income of the trust consists of or includes profits and gains of business, income tax shall be charged in the hands of trustee(s) on the whole of the income at the maximum marginal rate. This provision is not applicable, in the case of a trust which has been declared by any person exclusively for the benefit of any relative dependent on him and also such trust is the only trust so declared by him.
· When the individual shares of the beneficiaries are indeterminate or unknown [under section 164]:- 
· Trustee(s) is liable to tax as a representative assesses. 
· Where the income consists of, or includes, profits and gains of business, the entire income of the trust is charged at the maximum marginal rate of tax, except in cases of the a trust which has been declared by any person exclusively for the benefit of any relative dependent on him and also such trust is the only trust so declared by him. 
· Where the income does not consist or include profits and gains of business, income is chargeable at the maximum marginal tax rate.
· However, the maximum marginal rate of tax is not applicable in the following cases, and the income will be chargeable to tax as if it were income of an association of persons(AOP) :- 
a.    Where none of the beneficiaries has any other income chargeable to tax under the Income Tax Act and none of the beneficiaries is a beneficiary under any other trust or  
b.    Where the relevant income or part of relevant income is receivable under a trust declared by any person by will and such trust is the only trust so declared by him or  
c.    Where the trust is a non-testamentary trust created before March 1, 1970 for the exclusive benefit of relatives of the settlor mainly dependent on him for their supporter maintenance or, where settlor is a Hindu undivided family, for the exclusive benefit of its members so dependent upon it or 
d.    Where the trust is created on behalf of a provident fund, superannuation fund, gratuity fund, pension fund or any other fund created bona fide by a person carrying on a business or profession exclusively for the benefit of persons employed in such business or profession.
In cases of (a), (b) and (c) supra, the relevant income is taxable in the hands of trustees as if it were the total income of an association of persons, while income falling under (d) supra is exempt from tax. 
More Illustration on Taxation of Private Trusts:
Income from private trusts is available to specified beneficiaries and not the public at large. Private trusts are of two basic types for Income tax purposes:
· Specific trusts- where the individual shares of the beneficiaries are known and ascertainable for e.g. Mr. X creates a trust for his 5 sons and the share of each son is mentioned in the deed as 20% each, then such trust is known as specific trust.
· Discretionary Trust: In this no individual shares of the beneficiaries are mentioned in the deed and income is distributed to them on the “discretion” of the trustee.
Needs for creating a private trust?
Trusts are created for multifarious purposes though the major reasons being the following:
· To hold property for present or future needs of dependents and family members. A common example is a trust that provides for the accumulation of income and capital for specified infant children. Subject to their maintenance during this period, the accumulation must be handed over to them upon their attaining a specified age or, in the case of a female beneficiary, upon marriage; and
· Sometimes to reduce the burden of tax.
· Retirement trusts are commonly set up be employers to provide retirement benefits to employees
Tax treatment of trusts:
· Approved retirement trusts are also exempt from tax.
· In the case of private trusts, if the individual shares of the beneficiaries are ascertainable, they are included in the individual taxable incomes, the tax assessment being made either directly on the beneficiary or on the trustee as a representative of the
beneficiary. However, if the trust has income from business, the entire income from the trust is taxed in the hands of the trustee at the maximum marginal rate applicable to individuals unless the trust is created by will for the benefit of relatives. When the individual shares of the beneficiaries are indeterminate (i.e., discretionary trust), the entire income is taxed in the hands of the trustees, in most cases at the maximum marginal rate applicable to individuals.
See the diagram for better understanding.
Notes:
Point 1: in the following case rates applicable to Individuals will be charged:
· If the trust has been declared by way of a will from which business income is derived; and
· It is exclusively declared for the benefit of any relative dependent on the settlor for support and maintenance; and
· The trust is the only trust so declared by the settlor.
Point 2: in the following cases rates applicable to Individuals will be charged:
1.    Where none of the beneficiaries 
_ Has taxable income exceeding 50000.00 (for A.y.
2006-07 1 lac)
_ Is a beneficiary under any other private trust; or
2. Where the relevant income or part of the relevant income is receivable under a trust declared by any person by will and such trust is the only trust so declared by him; or
3. Where the trust yielding the relevant income or part thereof was created by a non-testamentary instrument before 1-3- 1970 and the A.O. is satisfied that it was created bona fide for the benefit of the dependant relatives of the settlor, or where the settlor is HUF, exclusively for the benefit of the dependant members.
4. Where the relevant income is receivable by the trustees on behalf of a provident fund, superannuation fund, gratuity fund or pension fund or any other fund created bona fide by a person carrying on a business or professional exclusively for the benefits of his employees. 
Tax treatment of settlor / grantor
· If the trust effectively alienates income from the settlor/grantor, income tax liability thereon will be avoided.
· However, the settlor/grantor continues to be liable to income tax on income from the settled property to the extent that it is for the immediate or deferred benefit of a spouse or minor child.
· Stamp duty is payable on the transfer of immovable property. 
REGISTRATION OF MINOR TRUST:  Trust can be formed for a minor by executing a deed for a specific period, say 21 years. This trust can be registered under the Indian trust Act.
TAX IMPLICATION:
1 Tax implication every year during the period of trust: This private trust will be taxed at a slab rate applicable for individual provided it does not have business income.
Any business income may be taxed @ 30% or at slab rate.
2 Tax implications at the end of specified periods: At the end of the specific period, the trust property will be transferred to the beneficiary minor (who become major till that period) and will be a capital receipts in the hand of beneficiary and hence not taxable.
BENEFITS:
1 Enjoy tax exemption limit and lower tax rate applicable for individual every year.
2 Transfer of the assets of trust to beneficiary at no cost/ negligible cost.
3 Transfer of the assets of trust to beneficiary will be tax neutral provided he attains      majority.
LIMITATIONS: Any business income of trust may be taxed @ 30% or at slab rate.
 INFORMATION AND DOCUMENTS NEEDED: Details about trustee, beneficiary and settlor. 

Taxation of Public Trust.
To find out the taxable income of a charitable or religious trust:-
· Compute the income of a trust. Here, "income" includes voluntary contributions received by a trust/institution created wholly or partially for charitable or religious purposes. The income of a trust/institution is required to be computed as per the provisions of the Income Tax Act. 
· Find out the part of income exempt under section 11 or section 12 of the Act. Trusts/Institutions are required to register themselves under Section 12AA in order to avail the exemptions. This can be done by writing an application in Form 10A within a year from the date of setting of trust/institution. Broadly, the scheme of the provisions regarding the exemptions may be summarized as follows:- 
· The creation of trust must be wholly for charitable purposes and the objectives of the trust should be for charitable purposes, as defined under the Act. 
· The trust should not be created for the benefit of any particular religious community or caste. 
· The trust should not be created for carrying on business for profit.
· The properties settle upon the trust must be held in trust. It would not suffice if only the income is held in trust. 
· The trust deed must contain a provision that the income of the trust or the property held in trust would be utilized, for charitable purposes in India. 
· It should be ensured that income or property of the trust does not ensure for the benefit of the settlor/ author of the trust or his relatives. 
· Charitable or religious trusts, which may otherwise be eligible for tax exemption, are liable to forfeit this exemption under Section 13 of the Act. It is applicable in the following circumstances:-
· Where the trust is created after March 31, 1962, any part of the income of the trust ensures, under the terms of the trust deed, directly or indirectly, for the benefit of specified categories of persons such as, the author of the trust, trustee or manager of the trust, substantial contributor to the trust and any relative of such author, trustee, etc. 
· Any part of the income or any property of the trust is used or applied during the relevant year, directly or indirectly, for the benefit of specified categories of persons.
· The trust funds(with certain exceptions) are invested in contravention of the investment pattern of such funds.
Where a charitable or religious trust forfeits tax exemption in the circumstances mentioned at (a) to (c) above, the trust shall be charged to tax at the maximum marginal rate. A trust will attract the maximum marginal rate of tax only on that part of income which has forfeited exemption under the above circumstances and not on the entire income of the trust.
· Besides there are other provisions of the Act, which are relevant to the taxability of the income of charitable or religious trusts. These provisions are summarized as follows:- 
· Filing of return of income [Under section 139(4A)] by trustees of charitable or religious trusts if the total income of trust exceeds the minimum amount which is chargeable to income-tax without giving effect to provisions of Section 11 and 12. Also, trusts/institutions whose income is exempted under Section 11 and Section 12 are also required to file a return as assessee's claim for exemption would be decided by the Income Tax Department only after it has received the relevant material from the assessee.
The return of income has to be filed along with the audit report submitted by chartered accountants in Form 10B after auditing accounts of various trusts/institutions. 
· Liability of trustees as 'representative assessees' [Under section 161] wherein they are liable to tax in their representative capacity in respect of income of trust. 
· Under section 80G, deduction (special exemptions) in respect of donations to certain funds, charitable institutions, etc is granted. In order to be eligible under this section, the charitable trusts/institutions need to obtain a valid certificate by making an application to them in Form 10G . The form should be accompanied by following documents:-
· Copy of registration granted under Section 12A 
· Notes on activities of institutions/fund/trusts since the time of its inception or during last three years, whichever is less and  
· Copies of accounts of trust/institution since the time of its inception or during last three years, whichever is less.
· Wealth tax is also not charged on properties held under trust, or other legal obligation, for public purposes of a religious or charitable nature under Section 5(i) of Wealth Tax Act. In certain cases, however, Section 21A of the Wealth Tax Act lays down that wealth of trust is chargeable to tax as if the property is held by an individual who is a citizen of India and resident in India for the purpose of Act. 
· Donors are given relief from income tax in respect of donations made to institutions established in India for charitable purpose.
· There are specific provisions relating to public charitable/religious trusts under section 10 of the act. The incomes of these trusts do not form part of total income or the income of such trusts is exempt from income tax. 
· The trustees of a charitable or religious trust are required to make an application to the prescribed authority for allotment of a Permanent Account Number (PAN) under the provisions of Section 139A of the Income Tax Act. 
· In certain cases, income of a charitable/religious trust, which is not subject to exemption under section 11 or section 12, may be chargeable to tax as if it is the income of an association of persons(AOP):-
· Income from property held under trust wholly for charitable or religious purposes 
· Voluntary contributions without any direction that they shall form part of corpus of trust or 
· Income of trust or institution being profits and gains of business which is incidental to the attainment of the objectives of trust and separate books of account are maintained. 
Taxation of Charitable Trust.
Any income which comes from property held under any trust or institution which works for charitable or religious purposes is exempt from income tax point of view if the 85% of the income is spent on the charitable or religious purposes. If the amount spent on the religious and charitable purpose goes short to 85%, the shortfall is taxable under income tax act.
Charitable purpose has a vast topic and it includes:-
1- Relief to the poor persons
2- Educational relief
3- Medical relief
4- And the advancement for the object of general public utility.
5- Preservation of environment.
6- Preservation of places and monuments
However if advancement of general public utility carries some business or trade and charges some fees etc, this will not be regarded as general public utility if the total receipt of these activities exceeds Rs. 10 lakhs. 
	Circumstances for not spending 85% of income
	Written appln. to be made
	Conditions
	Consequences, if conditions not satisfied

	Application in F. No. 10 to be made specifying purpose for accumulation of income for period of 5 years. Period for which unable to apply income for that purpose due to court order/injunction to be excluded
	Before the expiry of time allowed
	To be spent within period of accumulation or immediately following year. Pending application of income, to be invested in manner as specified in S. 11(5). Cannot be spent by way of donation to another charitable trust or institution except if the Assessing Officer permits the same in the year in which the trust or institution is dissolved.
	Such income deemed to be income of the previous year in which any of the conditions not satisfied.

	
	u/s. 139(1) for furnishing the return
	
	If income notspent within stipulated time, for the purpose of accumulation, deemed to be income of the previous year immediately following period of accumulation, unless Assessing Officers permission obtained to spendit on other objects of the trust.

	Whole/part of the income not received during previous year
	As above
	To be spent in the year of receipt, or in the next year
	Such income deemed to be income of previous year immediately following year of receipt.

	Any other reason
	As above
	To be spent in the year of receipt, or in the next year.
	Such income deemed to be income of previous year


Any voluntary contribution made to hospitals and universities or educational institution will be considered as the income of these trusts under section 10(23C) (6) of income tax act.
Registration Process: - any registration for charitable trusts comes under section 12AA of income tax act and it is granted from the first day of the financial year of which the application is made for registration. The commissioner looks all the details and then allows registration, he has the power to cancel the registration if he is not satisfied by the nature of work or finds work in not going accordance to the objects of trust.
The commissioner has also the power to cancel the registration of registered trust if finds something wrong under Section 12A of income tax act.
All the charitable trust are notified by prescribed authority and also notified by Central Government of India. This rule starts from June, 2007.
Sometimes the application of charitable trusts and relief for 80G for the contributors rejects. If the trust wants to re appeal for the registration, the trust can appeal lies to the income tax appellate tribunal.
The approval under section 80G in which the contributors has income tax relief, once granted to the trusts is for lifetime unless the commissioner of income tax cancelled the registration finding something wrong under the section 80G(5)(6) of income tax act.
The entire charitable institute which has the income more than the basic exemption limit of income tax must audit all its account by a C.A.
For Charitable Institute investment, income tax act defines a section 11(5) and all the investment of charitable trusts must be according to this act. Modes of investment under section 11(5) are as follows.
1-      Any investment in government certificates (saving/ small saving).
2-      Deposit in post office.
3-      Deposit in scheduled banks.
4-      Investment in debentures whose principal and interest amount is fully guaranteed by government.
5-      Investment in unites of U.T.I.
6-      Investment in purchasing some property(immovable)
7-      Investment in the shares of Public limited company of which the shares must be retained for three years from the date of purchase.
8-      Investment in bonds of any public limited company engaging in industrial development or residential purpose and urban infrastructure.
9-      Investments in KISAN VIKAS PATRA.
10-  Investments in INDRA VIKAS PATRA.
Deposit in industrial development bank of India 
Any investment which a trust made which not includes in section 11(5) of income tax act, the trusts must bring conformity with in a year from which the investments made. Income tax will be charged at maximum marginal rate for the non-obey results. However, this rule will not apply to
1-      Any assets of the trusts and any increment of the shares held by trusts or corpus by the way of bonus shares as on 01-06-1973.
2-      Any debentures purchased by the trusts before 01-03-1983.
If a group of people do voluntary contribution to the trusts for specific purpose, it won’t be include as the income of the trusts under section 11(1) (d) of income tax act.
Any business income of any trust is not come into exemption unless the business is incidental. The profit of the business income of any charitable trusts will be taxable and the trusts need to maintain separate books for the business income.
Capital Gains: - profit arising from sale of long term capital assets is called capital gains. Exemption available to charitable trusts only when the whole net consideration is used to buy new fixed assets. If the partial amount is invested, the remaining part of the consideration is taxable under the income tax act.
GUPTDAN: - Guptdan is the voluntary contribution of which the trusts have no records of the contributors. This is also called ‘anonymous donations’. Such contribution is taxed at the rate of 30%. However, in some cases they are exempted which are as follows.
1-      Trusts or institution wholly for religious purpose.
2-      Anonymous contribution made with specific direction that donation is for educational or medical institution runs by the trusts.
3-      In the case of partly religious, partly charitable trusts, where donation is anonymous contribution are made for specific educational or religious purpose; it is exempt up to 5% of the total income of the trusts or Rs. 1 lakh whichever more is.
Electoral trusts: - electoral trusts are the trusts of political parties and it is approved by CBDT. Any voluntary contribution made to electoral trusts is income of the trusts and exempted from income tax from 1, April 2010. 
INCOME TAX CASE LAWS ON TRUSTS:
Now let us anaylse the case laws related to trust in summarized form.
         The CIT rejected the application for condonation of delay in filing Form No. 10, before the expiry of time allowed u/s. 139(1) of the Act, being notice for accumulation of income by the trust. On writ filed by the assessee trust the High Court considering the fact that the assessee was a State Government undertaking and has been registered u/s. 12A of the Act since many years and also the fact that the delay in filing Form No. 10 was because the chartered accountant of the trust was not able to finalize the accounts in time, the High Court quashed the order of the CIT and directed him to pass appropriate orders. Refer,  Kerala Rural Employment & Welfare Society, 18 DTR 300. 
         A trust established to carry out partly charitable purposes and partly religious purposes would be entitled to exemption u/s. 11. Refer, Society of Presentation Sisters, 121 ITD 422. 
         Advance paid by assessee an educational institution registered under 12A, to a club towards membership fee for providing certain amenities to the staff and students of the assessee did not attract the provisions of section 13 (1 ) (c) rws 13 (2 ) (a) as the said club is not a prohibited person as specified in section 13 (3), .Provisions of section 13 (1 ) (d ) were also not attracted as the said advance was neither a deposit nor an investment and therefore , exemption under section 11 is allowable to the assessee more so when the AO has allowed assessee's claim of exemption under section 11 on the same set of facts in the preceding year. Refer, Vidya Pratishthan v Dy CIT, 44 DTR 145. 
         Assessee trust established for the purpose of running hospitals, nursing home etc, spending the income for construction of hospital building, is an application of income for the objects of running hospitals and entitled to exemption. Refer, CIT v Mool Chand Sharbati Devi Hospital Trust, 41 DTR (All) 153. 
         Non-filing of audit report with ROI not fatal to s. 11 exemption. Report filed in the course of assessment proceedings should be considered. Refer, ITO vs. Sir Kikabhai Premchand Trust.  
         Section 11(4A) and section 11(4) are complimentary  to each other and section 11(4A)n does not restrict power under section 11(4). Refer, DIT  v Willington Charitable Trust. 
         For accumulation of income under section 11(1)(a) it is to be computed on commercial principals and not on gross receipts. Refer, ITO vg Secretary Agriculture Produce Marketing Committee. 
         Object of setting up an educational institution is by definition " Charitable " and such an entity will essentially be of Charitable Purpose. Refer. Sikkim Manipal University of Health Medical & Technological Sciences. 
         There is no scope to invoke provisions of section 11-4 vis a vis net profit of GIDC. Refer, Gujrat  Industrial Development Corporation v ACIT. 
         Running of an old age home with no profit motice could not be said to be an activity in nature of trade. Refer, Kamalakar Memorial Charitable Trust v DIT. 
         Transfer of funds by a Charitable Society to another charitable institution is application of income as per section 11, ACIT v U P Cricket Association. 
         Merely because surplus has arisen to assessee during its educational  activity does not mean that assessee is not existing solely for education purpose. Refer, Gagan Education Soceity v Addl CIT. 
         Hyderabad Stock exchange is not entitled to exemption under section 11 even though its dominant purpose is general public utility. Refer, Hyderabad Stock Exchange Limited v ADIT. 
         In the case of CIT v. Agricultural Market Committee (AP), 336 ITR 641, it was decided that Agricultural marketing committee constituted by State to protect agriculturists-is with the object of general public utility and Agricultural marketing committee is a person. Hence, entitled to registration under section 12A/12AA. 
         In the case of Director of Income tax (Exemption) vs. Sahu Jain Trust, 56 DTR 402, it was held that exemption u/s 11 cannot be denied on the ground that trust had let out the property for efficient utilization of its assets. 
         In the case of Mehta Jivraj Makandas & Parekh Govindaji Kalyanji Modh Vanik Vidyarthi Public Trust vs. DIT(E), ITA No. 2212/Mum/2010, dt. 11‐03‐2011, `G’ Bench, Mumbai ITAT, BCAJ pg. 32, Vol. 43‐A, Part 1, April 2011 it was held that Application for renewal of exemption certificate rejected for the reason that changes made in object clause of trust without following the required procedure, hence the trust became invalid. The Tribunal observed that only one addition was made in the object clause, and even that remained charitable and did not cause any detriment to original object. There was no statutory requirement of intimating the changes except the one mentioned in the Form 10A, and even there was no time limit. Held that revenue was not justified in refusing to renew exemption certificate.. 
         In the case of Chinnammal ENT Medical Education and Research Foundation v. Asst. CIT (Exemption) (Chennai), it was found that Medical equipments of the assets are being use by Private Hospitals and hence denial of exemption u/s 11 and levy of penalty is justified. 
         Form no 10 was available with the assessee before passing of the original assessment order, hence claim of the assessee for accumulation of income cannot be rejected merely on the ground that form no 10 was not filed along with the return of income. Matter remanded with the direction to verify whether assessee has made investment in accordance with the condition of cl (b) of section 11 (2). ( A.Y 1994-95). Refer, Kandla Dock Labour Board v ITO, 62 DTR 234. 
         Imparting education with the primary purpose of earning profits cannot be said to be a charitable activity for the purpose of Registration u/s. 12AA. Refer, National Institute of Aeronautical Engineering, 226 CTR 582. 
         The Tribunal is fully justified in observing that the manner of application of funds and as to whether the applicant-assessee can claim benefit of exemption in terms of s. 11 and 12 is a question which has to be examined by the AO at the stage when it is urged and not by the CIT when such question is not before the CIT. The emphasize that while registration is accordance with the provisions of s. 12, it is a condition precedent for claiming the benefits u/s. 11 and 12, a registration itself as per s. 12A will not automatically confer the benefits of s. 11 and 12 on a trust, but the trust will get the benefit only on complying with the requirements of s. 11 and 12 which compliance can be examined by the assessee authority, while processing the return filed by the trust. Refer, Garden City Education Trust, 28 DTR 139. 
         Provision of teaching to students in preparation after admission to professional institutions. No evidence to show registration obtained by fraud or forgery. Cancellation of registration on ground of profit motive not permissible. Refer, Oxford Academy, 315 ITR 382. 
         No distinction is made between charitable and religious purposes in s. 11(i)(a), and therefore, a trust which is partly religious and charitable is entitled to exemption u/s. 11(1)(a), even otherwise, maintenance, of mosque and church is to be treated as charitable purpose and not purely religious purpose and therefore, exemption u/s. 11(1)(a) could not be denied to the assessee trusts which exist for various charitable purposes besides maintenance of chapels and mosques, on the ground they are partly charitable and partly religious trusts, once no case is made out for application of provisions of s. 13. Refer, The Society of Presentation Sisters, 30 DTR 1. 
         In the case of Span Foundation, 17 DTR 283, it was held that, Assessee a charitable trust constructed a building by borrowing funds from outside as well as investing its own corpus funds. The building so constructed was let out to a concern in which its trustees were directors. The rental income so received by the trust was utilised for the purpose of repaying the loan. AO held that the assessee was not entitled to benefit u/s. 11 and 12 of the Act as the rental income received by the assessee was not utilised for the object of the trust and also that the building so constructed was let out to the concerned in violation of s. 13(1)(c) of the Act. On these facts the Hon’ble High Court held that the income derived from renting out the building was used for repayment of loans with the ultimate object of applying the income, after the loans had been fully repaid, towards charitable objects of the trust. Therefore the application of rental income for the repayment of loan was towards charitable object. Further, the rent received by the trust was more than the standard rent as computed under the rent control laws, as such, no benefit was derived by any interested person, therefore provisions of s. 13(1)(c) were also not attracted. 
         Since objects of trust and genuineness of its activities were not in doubt in as much as registration was granted with retrospective effect from 1-4-2007 and reasons for delay for filing of application were not false or untrue delay was required to be condoned. Refer, Church of Our Lady of Grace, 34 SOT 315. 
         As per section 12AA(3), registration granted to any trust or society under section 12AA(1)(b) can be  cancelled only if the CIT is satisfied that the activities of such trust or institution are not genuine or are not being carried out in accordance with the objects thereof; registration could not be cancelled under section 12AA(3) by merely re-examining the objects of the trust or society. Refer, Chaturvedi Har Prasad Education Society vs. CIT, 134 TTJ 781. 
         Insertion of new clause in section 12AA(3) with effect from 1-6-2010, by which Commissioner has got power to cancel registration granted earlier to assessee–trust under section 12A, is not applicable retrospectively and its operation has to be effective from date it was introduced and onwards. Merely by granting a registration under section 12A/12AA, a trust ipso facto is not entitled to exemption prescribed under section 11 and 12. Refer, Ajit Education Trust vs. CIT, 42 SOT 415. 
         DIT(E) has no power to cancel the registration granted u/s 12A prior to 1-6-2010. Refer, K Verma Charitable Trust v DITE. 
         Where an assessee is registered under section 25 of Companies Act, 1956, it in itself shows that the company intends to apply its profit in promoting charity. And where the object of the assessee states that it shall promote micro finance services to poor person and help them arise out of poverty, mere surplus from such micro finance service cannot by itself be a ground to say that no charitable purpose exists. Followed Thanthi Trust 247 ITR 785 (SC) and Agricultural produce and market committee 291 ITR 419 (Bom.). Refer, Dish India Micro Credit vs. CIT. 
         Rejection of application for grant of exemption u/s 10(23)(c) cannot be a basis for cancelling registration under section 12A. Refer, The sunbeam English School Society v CIT. 
         Loan given by educational soceity to another educational society does not violate section 13(1)(d) read with section 11(5). Refer, Kanpur Subhash Shiksha Samita v DCIT. 
         Donation by a charitable trust to other charitable institution cannot result in same becoming income of assessee- trust. Refer, D D Foundation Trust v ITO. 
         A company is also entitled to registration under provision of sec 12A. Refer, Sri Venkateswara Bhakti Channel v ACIT. 
         Assessee engaging manufacturing and trading activities. Assessee converting incidental objects as main objects. Assessee not satisfying first condition of section 11(4A) – Cancellation of registration valid. Refer, Aurolab Trust v. CIT, 12 ITR 74. 
         Registration under section 12A was rightly refused to the trust where the trust has carried out commercial activity and did not apply the income to fulfil the object of the trust. Refer, Society for the Small & Medium Exporters v. Director of IT (Exemptions), 139 TTJ 218. 
FAQ on TRUST.
         Why should I create a private trust
A Private trust is created for the following reasons:
· 
         How do I register a trust:
  If trust property happens to be immovable property: A registered document (trust deed) is necessary to set up a trust if immovable property is being transferred to it. The deed should be made out on stamp paper (for stamp duty consult your civil lawyer) and registered with the Registrar of Assurances under the Registration Act.  
  If trust  property happens to be movable property If only movable property is settled upon the trust, no formal document or written agreement is necessary. All the same, it’s advisable to prepare a trust deed on a stamp paper and have it signed by the settlor and the trustees in the presence of a witness to avoid any subsequent disputes. 
  Once the trust is set up, the settlor can contribute more funds to it as and when he wants to. Even trustees, as also friends and relatives, can gift funds to a trust. Since gift tax has been abolished, no such tax is payable on the amount gifted to the trust.
· FAQs:
1. What do you mean by Trust? 
· A Trust is a transfer of property of a person to another with the intention that it is administered for the benefit of the owner and/ or others.
· The person who transfers the property is called a “Settlor” or “Author of the trust” and
· The person to whom the property is transferred is called the Trustee.
· The person for whose benefit the trust is created is called the “beneficiary”.
· The property transferred for the trust is called the “Trust Property”. 
2. How can I create a trust?
A Trust is created when the Settlor indicates his intention to create a trust. In order to create a trust you must 
· Clearly specify the trust property,
· The purpose of the trust and
· The beneficiaries of the Trust.
3. Who can be a settlor?
Any person
· Who is a major, not legally insane, insolvent or a minor may create a trust.
· However a minor can create a Trust with the permission of Court.
4. Who can be a trustee?
A trustee is a person,
· To whom the settlor transfers his property.
· Anyone can be a trustee, but if he has to administer the properties of the trust, then he should be eligible to enter into contracts.
· A minor, insolvent or an insane person cannot be a trustee.
· A person has the right to reject his trusteeship.
· If a person accepts the trusteeship voluntarily, according to reasonable terms he becomes a trustee and assumes all the rights, liabilities and duties of a trustee.
5. My father bequeathed certain property to our auditor through a will and declared the auditor to be trustee of the property for me. After my father’s death, the auditor had the will probated. Does that mean the auditor has accepted to be the Trustee?
A trust is accepted either by an act or expression of an intention to be a trustee. Here the auditor accepted to be trustee by probating the Will.
6. “A” bequeaths ships to “B” to carry on smuggling business and use the profits arising out of it for maintaining A’s children. Is the Trust valid?
The Trust is not valid because a Trust can be created only for a lawful purpose.
7. What constitutes trust property?
Trust property can be moveable or immovable property. 
1. If the trust constitutes immovable property then its transfer to the trustee must be through a written and registered document, signed by the settlor.
2. If the trust constitutes moveable property, delivery of such property to the trustee is enough and there is no need for a written document.
8. What are the duties of a trustee?
A Trustee has to:
1.fulfil the purpose of the trust.
2.obey the directions given by the settlor.
3.get acquainted with the nature and circumstances of the trust property.
4.take required steps to preserve and protect the trust property and defend any legal proceedings against it
5.not derive any advantage from the trust property for himself.
6.deal with the trust property as carefully as if it were his own
7.be impartial to all beneficiaries when there are more than one
8.maintain true accounts of the trust property and furnish information to the beneficiaries on request.
9. Can a Trustee invest the trust money?
The trustee is bound to invest the trust money when it cannot be immediately applied to the purpose of the trust. It can be invested only in the following manner:
1.In promissory notes, debentures, stock or other securities of any State Government or of the Central Government of India or of the United Kingdom of Great Britain and Ireland.
2.In bonds, debentures and annuities charged or secured by the Parliament of UK.
3. In stock or debentures or of shares in railway or other companies the interest of which is guaranteed.
4. In debentures or other securities for money issued under the authority of any Central or Provincial or State Act.
5.On a first mortgage. If the mortgaged property is a vacant land then the mortgaged money cannot exceed one third and if it is a building it cannot exceed one half of the property value.
6.In units issued by the Unit Trust of India.
7.On any other security expressly authorized by the instrument of trust or by the Central Government by notification in the Official Gazette or by any rule which the High court may from time to time prescribe.
10. When is the trustee liable for breach of trust?
A trustee is liable for a breach of trust only when the beneficiary or the trust property suffers losses as a result of the breach. However when the beneficiary fraudulently induces the trustee to commit breach of trust, or concurs in the breach of trust or if the
beneficiary assents to the breach after it has been committed, then the trustee is not liable for the breach of trust.
11. What are the rights of a trustee?
The following are the rights of a trustee:
1. To have possession of the trust property.
2. To get reimbursement of expenses incurred in maintaining the trust property.
3. To apply to the court, for its opinion, advice or direction in the management of the trust property.
4. To have the accounts of the trust property examined and settled on completion of the duties.
5. On completion of his duties, to have a written acknowledgement from the beneficiaries saying there are no dues from him to the beneficiaries.
12. What are the powers of the trustee?
The trustee is empowered to take action for the welfare of the trust property to:
1.sell the trust property together or in lots, by public auction or private contract. This can be sold together or at different times.
2. Do the above within a reasonable time, i.e. sell the property and invest the trust money to purchase any other property.
3. Convey the trust property through a valid and registered sale deed.
4. Invest the trust money and monitor the investments.
5. Use the trust property for the maintenance, education or advancement of a minor beneficiary, if any.
6. Give a written receipt for any money, securities or other movable property, which is paid, transferred or delivered, to him. 
When there are two or more trustees, any one may be authorized to execute the trust. In that case the authorized trustee can:
1. Accept security for a debt,
2. Allow time for payment of a debt,
3. Compromise, abandon, submit to arbitration or settle any debt relating to the trust.
13. What happens if one of several trustees dies?
If a co-trustee dies, then the remaining trustees can exercise the powers relating to the trust and trust property.
14. What are the disabilities of trustees?
The disabilities of a trustee are:
1.Once he has accepted the trust; he cannot refuse to act as a trustee.
2. A trustee cannot delegate his duties to another or a co- trustee.
3. A trustee should not use the trust property for his own profit or any other purpose, unconnected with the trust.
4. A trustee cannot buy the trust property on his own account or as an agent of a third person.
5. A trustee cannot act unilaterally but must consult his cotrustees ,if any.
6. Co-trustees should not lend the trust money to each other. 
15. How does a trust cease to exist?
A trust ceases to exist:
1. When its purpose is completely fulfilled; or
2. When its purpose becomes unlawful; or
3. When the fulfillment of its purpose becomes impossible by destruction of the trust property or by any other cause; or
4. When the trust is expressly revoked.
16. What are the rights of a beneficiary?
The beneficiary has the right to:
1. Enjoy the rents and profits of the trust property.
2. Expect the trustee to transfer the trust property to one or more beneficiary.
3. Inspect and take copies of the instrument of trust, the documents relating to trust property and the accounts of the trust property.
4. If for any reason the execution of the trust by the trustee becomes impracticable the beneficiary may institute a suit for the execution of the trust.
5. To expect the trustee to properly protect and administer the trust property.
6. To compel the trustee to perform his duty properly.
7. To transfer the benefits arising out of the trust to any other person after the beneficiary attains majority.
17. When is a trust revoked?
When a trust is created by will, it is revocable at the pleasure of the testator, because it does not become effective during the lifetime of the testator. 
Any other trust can be revoked in the following ways:
1.By the consent of all the beneficiaries.
2.By the settlor in exercise of powers of revocation expressly reserved to him.
3.If the trust was created for repayment of debts, the settlor can revoke the trust at any time irrespective of whether the debt is repaid or not. However, if the debt is not repaid and the creditor has knowledge of the creation of the trust, then, the trust cannot be revoked without the consent of the creditor.
18. When can a trustee be discharged from office?
A trustee may be discharged from his office when:
1. The trust is dissolved.
2. The trustee completes the duties of the trust under the terms of the trust deed.
3. A new trustee is appointed to carry on the duties of the trust.
4. There is mutual consent between the trustee and the beneficiary.
5. There is an order of Court discharging the trustee of his duties.
19. When can a new trustee be appointed?
A new trustee can be appointed when the trustee already appointed:
1.Either disclaims being a trustee or is dead.
2.Is not in India for a continuous period of six months or leaves India for the purpose of residing abroad.
3. Is declared an insolvent.
4. Desires to be discharged from the duties of the trust.
5. Becomes incapable of acting as trustee. 
