Mumbai ITAT Spl. Bench judgment on taxability of SARs - Important observation

The Special Bench of ITAT, Mumbai Bench in the case of Sumit Bhhatacharya [case dealing with taxation of amount received of redemption of Stock Appreciation Rights ('SAR')] has held that taxability under the head "Income from Salaries" is not confined only to proceeds received by an employee from his employer.  In other words, relationship of employer and employee is not necessary for taxing an amount under the head "Salaries". 

In support of the above, the Tribunal relied on the Supreme Court (5 judge bench) judgment in the case of Justice Deoki Nandan Agarwal Vs Union of India (237 ITR 872).  The said judgment dealt with the case of judge of a Court and took note of the fact that the judges of Supreme court and High Court do not have any employer and still that does not mean that they do not receive salaries. 

As regards meaning of the term "salary", the judgment has referred to Stroud's Judicial Dictionary which defines "Salary" as 'recompense or consideration given to a person for his pains bestowed upon another man's business'. The tribunal observed that "Salary" is the reward or consideration for services rendered by a person in employment. Any receipt of whatever nature if it is in connection with the employment is to be treated as "Salaries". 

The assessee has not disputed that what is received by way of SAR is for anything other than his employment. The only defense for its non-taxability under the head "Income from salaries" was that the SAR were not received from the employer and therefore, the same cannot be taxed under the head "Income from salaries". The tribunal has not accepted the said plea of the assessee. 

The decision may have an impact on interpretation of provisions dealing with Fringe Benefit Tax as regards necessity of employer-employee relationship. 

As regards interest u/s 234B, the Tribunal observed that the assessee is entitled to take into account the amount of tax deductible, though not actually deducted.
