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1. Basic Charge [Section 28]

The following incomes shall be chargeable to income-tax under the head "Profits and gains of business or profession":


(i)
the profits and gains of any business which was carried on by the assessee at any time during the previous year;


(ii)
any compensation or other payment due to or received by,—


(a)
any person in connection with termination/modification of his agreement for managing the whole or substantially the whole of the affairs of an Indian company or any other company;


(b)
any person holding an agency in India for any part of the activities relating to the business of any other person at or in connection with the termination or modification of the terms of the agency.


(c)
any person for or in connection with the vesting in the Government, or in any corporation owned by or controlled by the Government, under any law for the time being imposed, of the management of any property or business;


(iii)
income derived by a trade, professional or similar association from specific services performed for its members.


(iv)
export incentives which include:


(a)
profits on sales of import licences,


(b)
cash assistance, by whatever name called, received or receivable against export,


(c)
duty drawbacks of Customs and Central Excise duties;


(d)
any profit on the transfer of the Duty Entitlement Pass Book Scheme


(e)
any profit on the transfer of the Duty Free Replenishment Certificate.


(v)
the value of any benefit or perquisite, whether convertible into money or not, arising during the course of the carrying on of any business/profession.


(vi)
any interest, salary, bonus, commission or remuneration due to or received by a partner of a firm from the firm in which he is a partner.


(vii)
any sum whether received or receivable in cash or in kind under an agreement for:—


(a)
not carrying out activity in relation to any business; or 


(b)
not sharing any know-how, patent, copyright, trade-mark, licence, franchise or any other business or commercial right of similar nature or information or technique likely to assist in the manufacture or processing of goods or provision for services.


(viii)
any sum received under a Keyman Insurance Policy including the sum allocated by way of bonus on such policy;

2. Cases where income from certain business is not taxable under the head 'Profits and gains of business'

(1) 
Rent from House Property

(2) 
Dividend Income

(3)
Winning from Lotteries, Races, etc.
3. General principles for allowability of deductions


(i)
Expenditure should have been incurred during the previous year.


(ii)
Expenditure should be incurred for the purpose of the business.


(iii)
No deduction is allowable in respect of a discontinued business.


(iv)
Expenses incurred before the setting up of a business are not allowed.

4. Method of Accounting [Section 145]

As per section 145, for income-tax purposes, only one of the following two methods of accounting can be followed:


(a)
Mercantile system;


(b)
Cash system.

Further, the profits from business and profession will have to be computed in accordance with accounting standards which may be prescribed by the Central Government from time to time. The Central Government has since notified the following two accounting standards to be followed by all assessees who are following mercantile system of accounting:


(A)
Accounting Standard I relating to disclosure of accounting policies.


(B)
Accounting Standard II relating to disclosure of prior period and extraordinary items and changes in accounting policies.

5. Method of accounting in certain cases [Section 145A]
The valuation of purchase and sale of goods and inventory for the purposes of determining the income chargeable under the head "Profits and gains of business or profession" shall be—


(a)
in accordance with the method of accounting regularly employed by the assessee; and


(b)
further adjusted to include the amount of any tax, duty, cess or fee (by whatever name called actually paid or incurred by the assessee to bring the goods to the place of its location and condition as on the date of valuation.

It may be noted that even if the assessee is allowed modvat/cenvat credit of excise or CVD of customs paid by him, such excise or CVD of customs shall be included in the valuation of purchase and sale of goods and inventory in determining the business income.

Expenses which are expressly allowed as a deduction [Sections 30 to 37]

6. Rent, rates, taxes, repairs and insurance for buildings [Section 30]

The following deductions shall be allowed:

(a)
where the premises are occupied by the assessee:


(i)
as a tenant — the rent paid for such premises; and further if he has undertaken to bear the cost of repairs to the premises, the amount paid on account of such repairs;


(ii)
otherwise than as a tenant — the amount paid by him on account of current repairs to the premises;


(b)
any sum paid (whether as tenant or otherwise) on account of land revenue, local rates or municipal taxes. However, it will be subject to the provisions of section 43B


(c)
any insurance premium paid (whether as tenant or otherwise) in respect of insurance against risk of damage or destruction of the premises.

7. Repairs and insurance of machinery, plant and furniture [Section 31]

The following deductions are allowable:

(a)
amount paid on account of current repairs,


(b)
any insurance premium paid in respect of insurance against risk of damage or destruction of the plant and machinery or furniture.

8. Depreciation [Section 32]

(i)
Depreciation is allowed on—


(a)
buildings, machinery, plant and furniture; being tangible assets; and


(b)
know how, patents, copyrights, trademarks, licences, franchises or any other business or commercial rights of similar nature being intangible assets acquired on or after 1-4-1998.

	The expression building does not include land because the land does not depreciate. 

As per section 43(3), Plant includes ships, vehicles, books, scientific apparatus and surgical equipments used for the purpose of the business or profession but does not include tea bushes, livestocks, buildings or furniture and fittings.



(iia)
Allowed to the owner of the asset.


(iib)
It is allowed even if the asset is wholly or partly owned by the assessee.

(iii)
Allowed only when the asset is used for the purpose of business or profession. 


(iv)
Allowed on the basis of the actual cost to the owner.


(v)
Allowed on the system of block of assets; but in case of electricity companies it is allowed on each and every asset separately.


(vi)
Allowed on the basis of written down value method. However, in the case of assets of an undertaking engaged in generation or generation and distribution of power, depreciation may be claimed on the basis of straight line method.

(vii) Computed on the written down value of the asset as on the last day of the previous year.

8a. Block of Assets [Section 2(11)]: "Block of assets" means a group of assets falling within a class of asset. Assets eligible for depreciation have been classified into four classes i.e.—


(a)
building;


(b)
plant and machinery;


(c)
furniture;


(d)
intangible assets of the type discussed above, acquired on or after 1-4-1998.

Question 1: The following are the assets owned by X as on 1-4-2008:

————————————————————————————————————

Asset
WDV
Rates of 

Rs.
Depreciation
————————————————————————————————————

Building A
2,40,000
10%

Building B
3,60,000
10%

Building C
1,20,000
 5%

Building D
5,20,000
10%

Machinery A
40,000
15%

Machinery B
1,00,000
15%

Machinery C
1,60,000
30%

Machinery D
80,000
15%

Car X
2,20,000
15%

Furniture and Fixture
2,40,000
10%

Furniture & fixtures used in meeting hall
3,00,000
10%

————————————————————————————————————

Classify the assets into different block of assets.

8b. Computation of written down value

The written down value of a block of asset shall be computed in the following steps:

Step I
determine the written down value of the entire block at the beginning of the previous year which will be written down value of that block of assets in the immediately preceding previous year as reduced by the depreciation actually allowed in respect of that block of assets in relation to the said preceding previous year;

Step II
add the actual cost of any asset falling within the block, acquired during the previous year;

Step III
deduct the money payable, in respect of the asset of the same block, which is sold or discarded or demolished or destroyed during the previous year together with the amount of scrap value, if any;

Step IV
the resultant figure will be the written down value of the block at the end of the year for the purpose of charging current year depreciation.

Meaning of the words "Money payable": As per Explanation to section 41, "money payable" in respect of any building, machinery, plant and furniture includes:


(a)
any insurance, salvage or compensation money payable in respect thereof;


(b)
where the building, machinery, plant or furniture is sold, the price for which it is sold.

Question 2: X owns the following assets as on 1-4-2008:

——————————————————————————————————————————

Asset
Rates of Depreciation
Written down value as 


on 1.4.2008


(Rs.)
———————————————————————————————————————————

Building A
10%
 70,000

Building B
10%
1,10,000

Building C
5%
2,20,000

Building D
10%
60,000

Machinery P
15%
30,000

Machinery Q
15%
40,000

Machinery R
30%
70,000

Car X
15%
1,50,000

———————————————————————————————————————————

The following assets are acquired during the previous year 2008-09:

———————————————————————————————————————————

Asset
Rates of Depreciation 
Cost of Acquisition 


(Rs.)
———————————————————————————————————————————

Car Y
15%
2,50,000

Machinery S
15%
 20,000

Machinery T
30%
 60,000

Patents
25%
80,000

Know-how
25%
60,000

————————————————————————————————————

The following assets have been sold during the previous year 2008-09:

———————————————————————————————————————————

Assets

Sale Consideration 

(Rs.)
———————————————————————————————————————————

Building B
1,20,000

Machinery P
10,000

———————————————————————————————————————————

Calculate the written down value for claiming depreciation of various blocks of assets.

8c. Written down value for purpose of charging depreciation if during the previous year there is also a slump sale: See Annexure.
8d. Actual cost [Section 43(1)]

Actual cost means the actual cost of the assets to the assessee, reduced by that portion of the cost thereof, if any, as has been met directly or indirectly by any other person or authority.

The above definition contains 3 elements:


(a)
It should be the actual cost of the asset


(b)
It should be the actual cost of the asset to the assessee


(c)
It should be exclusive of any portion of the cost which has been met directly or indirectly by any other person or authority.

8e. Notional Actual Cost: [Explanations to Section 43(1)]: In the following cases the actual cost for purposes of depreciation shall be a notional cost to the assessee:

Summarised Table of Notional Actual Cost [Section 43(1)]

	Sl. No.
	Situation
	Notional Actual Cost
	Explanation to section 43(1)

	1.
	Asset used in business after it ceases to be used for Scientific Research
	Actual cost of the asset minus the amount of deduction allowed u/s 35 i.e. it will be 'Nil'
	Explanation 1

	2.
	Asset acquired by way of gift or inheritance
	Actual cost to the previous owner minus the depreciation actually allowed prior to assessment year 1988-89 and depreciation allowable on that asset for assessment year 1988-89 and onwards assuming it is the only asset in the block.
	Explanation 2

	3.
	Asset transferred to reduce tax liability by claiming depreciation at enhanced cost
	Actual cost as determined by Assessing Officer with approval of Joint Commissioner. Genuine cases not covered
	Explanation 3

	4.
	Assets earlier transferred reacquired by the assessee
	(a) original actual cost minus the depreciation actually allowed to him prior to assessment year 1988-89 and amount of depreciation allowable to him for assessment year 1988-89 and onwards, or 

(b) actual price for which reacquired, whichever is less
	Explanation 4

	5.
	Asset previously used by any person and on which depreciation allowed to him, acquired by another person but leased back to the seller
	Actual cost in the hands of the person who has leased back the asset shall be same as the W.D.V. of the said asset to the seller at the time of transfer thereof
	Explanation 4A

	6.
	Buildings brought into use for business purpose subsequent to its acquisition
	Depreciation that would have been Actual cost of the building minus all allowable had the building been used for business since its acquisition. (Rate of depreciation in this case is the rate applicable as on the date on which building is brought into business)
	Explanation 5

	7.
	Assets transferred by holding company to 100% subsidiary or vice versa where transferee company is an Indian company
	Actual cost to the transferee company shall be same as would have been to transferor company, if it continued to hold it
	Explanation 6

	8.
	Assets transferred under a scheme of amalgamation
	Actual cost to the amalgamated company shall be same as would have been to the amalgamating company, if it continued to hold it.
	Explanation 7

	9.
	Asset transferred to the resulting company in case of demerger
	Same as would have been to demerged company, if it continued to hold the asset
	Explanation 7A

	10.
	Interest pertaining to post acquisition period
	Interest on money borrowed for the purpose of acquiring a capital asset, pertaining to the period after the asset is put to use is to be claimed as a revenue expenditure u/s 36(1)(iii)
	Explanation 8

	11.
	Actual cost of modvatable asset
	Actual cost minus duty of excise/ customs for which credit of modvat has been taken
	Explanation 9

	12.
	Asset acquired where portion of cost met by some other person
	Actual cost minus cost met by some other person
	Explanation 10

	13.
	Asset acquired by non-resident outside India but brought by him to India for the purpose of business and profession
	Actual cost minus depreciation that would have been allowable in India since the date of its acquisition
	Explanation 11

	14.
	Assets acquired by a company under a scheme for corporatisation of a recognised stock exchange in India.
	Actual cost to the company shall be the amount which would have been regarded as actual cost had there been no such corporatisation.
	Explanation 12


8f. Depreciation on asset in the previous year of acquisition if the asset is put to use for less than 180 days during that previous year: Depreciation will be restricted to 50% of the normal depreciation, if the following conditions are satisfied:


(a)
The asset is acquired during the previous year; and


(b)
It is put to use during the previous year; and

        (c)
It has been used for a period of less than 180 days during the previous year.
Question 3: Opening balance of block of assets carrying 15% rate of depreciation is Rs. 10 lakhs. The following assets of the same block was acquired during P.Y. ;-

Plant X – Purchased on 6th April 2008 and put to use on 25th Aug 2008 for Rs. 25 lakhs

Plant Y – Acquired on 5th July and put to use on 5th Dec 2008 for Rs. 15 lakhs

Plant Z – Purchased on 1st March 2009 and use from the same date for Rs. 20 lakhs

Plant A – Purchased on 15th March 2009 and put to use on April 1, 2009

Plant B- Purchased on 30th March 2008 but not put to use till date.

Plant C – Old plant C was sold for Rs. 30 lakhs.

Compute depreciation allowable under Income Tax Act, 1961 for the A. Y. 2009-10

Question 4: Written down value of 4 machines at the beginning of the previous year 2008-09, forming part of a block of assets carrying 15% rate of depreciation was Rs. 5,00,000. The following 5 machines of the same block were bought:

	Machinery
	Date of Purchase
	Date when put to use
	Cost (Rs.)

	P
	5-1-2008
	14-1-2009
	50,000

	Q
	5-4-2008
	15-5-2008
	1,00,000

	R
	15-5-2008
	31-1-2009
	2,00,000

	S
	15-11-2008
	27-3-2009
	1,50,000


Four machines of this block (other than those which were acquired and put to use for less than 180 days) were sold for Rs. 4,00,000. Calculate the depreciation for the assessment year 2009-10. What will be the answer if four machines were sold for Rs. 7,00,000 instead of Rs. 4,00,000?

Question 5: W.D.V. of the block having two machines namely X & Y as on 1-4-2008 is Rs. 6,00,000. Machine Z was acquired on 5-11-2008 for Rs. 3,00,000 and put to use on the same date. Machine Z is sold on 28-3-2009 for Rs. 4,00,000. Calculate depreciation allowable?.

8g. Cases where WDV of a block at the end of the year shall be reduced to Nil and hence no depreciation:
(a) Where the block of assets ceases to exist i.e. all the assets of the block are transferred: In case all the assets in any block are transferred during the previous year then the written down value of such block shall be reduced to Nil and no depreciation will be allowed. It can happen in the following two cases:


(i)
the sale consideration of the entire block exceeds the opening written down value and the cost of the assets acquired during the year then such excess as per section 50 shall be taxed as a short-term capital gain;


(ii)
the sale consideration is less than the opening written down value and the cost of assets acquired during the year then such deficit is a loss which as per section 50 shall be treated as a short-term capital loss.

Question 6: The written down value of the machinery 15% block as on 1-4-2008 is Rs. 2,20,000. A new machinery is purchased on 14-8-2008 for Rs. 80,000 which is also eligible for depreciation @ 15%. All the assets in this block, including the new machinery are sold on 8-2-2009. Compute the depreciation and the short-term capital gain/loss for the assessment year 2009-10, if the sale consideration was (i) Rs. 2,00,000; (ii) Rs. 3,80,000.

(b) Where a part of a block is sold and the sale consideration of the assets sold exceeds the value of the block: Where a part of a block is transferred and the money payable together with scrap value of any asset sold, discarded, demolished or destroyed is equal to or exceeds the aggregate of the opening WDV of the block and the cost of any asset acquired during the previous year, although certain assets exist in the block, but the written down value of the block shall be reduced to Nil and no depreciation will be allowable on the block. Further such excess shall be taxed as short-term capital gain. 

For example, where a block consists of two buildings i.e. building A and building B whose written down values as on 1-4-2008 is Rs. 2,20,000. Building A is sold during the previous year for Rs. 2,50,000. As the sale proceeds exceeds the total value of the block, the WDV of the block as on 31-3-2009 shall be taken to be Nil and no depreciation will be allowed on this block. Rs. 30,000, however, will be treated as short-term capital gains.

Question 7: X owns the following machinery as on 1-4-2008:

	Machinery
	WDV as on 1-4-2008
Rs.
	Rate of Depreciation
%

	Machinery A
	70,000
	15

	Machinery B
	1,64,000
	15

	Machinery C
	84,000
	15


He acquires a new machinery i.e. machinery D for Rs. 60,000 on 2-11-2008.

Machinery B and Machinery C are sold on 15-3-2009 for consideration of Rs. 1,80,000 and Rs. 40,000 respectively. Compute the depreciation for the assessment year 2009-10 and also indicate if there is any short-term capital gain/loss.

8h. Is it mandatory to claim depreciation [Explanation to section 32]
Depreciation provisions shall apply, whether or not the assessee has claimed the deduction in respect of depreciation in computing his total income.

8-i. Special provisions for depreciation in certain cases

(A) Special provisions for depreciation in case of assets of an undertaking engaged in generation or generation and distribution of power [Section 32(1)(i) and Rule 5(1A)]: In the case of such assessees, allowance in respect of depreciation of assets acquired on or after 1-4-1997 shall be calculated at the percentage specified in Appendix 1A of the Income Tax Rules on the actual cost thereof to the assessee. However, the aggregate depreciation allowed in respect of any asset for different assessment years shall not exceed the actual cost of the said asset.

Further, the assessee, instead of claiming depreciation on actual cost [i.e. straight line method] may at its option claim depreciation on basis of written down value method at the rate prescribed for each block of assets. Such option, once exercised shall be final and shall apply to all the subsequent assessment years. 

Consequences if the above assets are sold
1. Where the assessee opts for charging depreciation on the basis of WDV method on block of assets: If the assessee follows written down value method and charges the depreciation on block of assets, the sale price/money payable shall, like in other cases given above, be deducted from total value of the block of assets.
2. Where the assessee opts for depreciation on straight line method: If the assessee opts for depreciation on straight line method and any building, machinery, plant or furniture is sold, discarded, demolished or destroyed in the previous year (other than the previous year in which it is first brought into use) the amount by which the money payable in respect of such asset together with the amount of scrap value, if any, fall short of the written down value thereof, shall be written off as depreciation (terminal depreciation) in the year such asset is sold, discarded, etc. provided that such deficiency is actually written off in the books of the assessee. However, terminal depreciation will be allowed only when the asset is used for the purpose of the business of the assessee at least for some time during the previous year in which the sale took place.

On the other hand, if the money payable in respect of such asset which is sold/ discarded, etc., together with the scrap value, if any, exceeds the written down value then the treatment shall be as under:


(a)
Balancing charge: The excess of the sale price, etc., including scrap value, if any, over the written down value to the extent of difference between the actual cost and written down value shall be chargeable to income-tax as income of the business of the previous year as balancing charge u/s 41(2). Such balancing charge shall be taxable in the previous year in which the money payable for such asset becomes due. If in that previous year, the business was no longer in existence, the above provisions will apply as if the business is in existence in that previous year.


(b)
Capital Gain: Where the money payable, including scrap value, if any, of the asset sold, discarded, etc., exceeds the cost of acquisition of such asset, such excess shall be treated as capital gain. The capital gain may be long term or short term depending up on the period of holding of the asset.

Question 8: An electricity company which was charging depreciation on straight line method and whose actual cost of the asset was Rs. 5,00,000 and written down value Rs. 4,50,000 sold the said asset during 2008-09 after 2 years. What will be the tax treatment if the asset is sold for:


(i)
Rs. 3,50,000


(ii)
Rs. 4,80,000


(iii)
Rs. 6,00,000

(B) Depreciation on imported cars: In respect of any motor car, manufactured outside India and which is acquired by the assessee after 28-2-1975, but before 1-4-2001 depreciation is allowable only in the following cases:


(a)
Where the car is used for the business of running it on hire for tourists;


(b)
Where the car is used for the purpose of his business or profession outside India.

However, where a motor car manufactured outside India is acquired by the assessee on or after 1-4-2001, depreciation will be allowable on such motor car like any other Indian car.

(C) Proportionate depreciation [Fourth Proviso to section 32]: 

Proportionate depreciation is allowed in the following situations if occurred during previous year:


(i)
succession of a partnership firm by a company as per section 47(xiii); or


(ii)
succession of a proprietary concern by a company as per section 47(xiv); or


(iii)
succession of any business otherwise than on death as per section 170; or


(iv)
amalgamation of companies; or


(v)
demerger of any company,

Amount of depreciation is calculated as follows:


Step I: Calculate depreciation as if no reorganization took place.

Step II: Split the total allowable depreciation between two entities on basis of number of days the assets were used by the respective entities.

Question 9: A sole proprietary concern, whose written down value of the block of assets as on 1-4-2008 carrying 15% rate of depreciation was Rs. 5,00,000, purchased another asset of the same block on 1-4-2008 for Rs. 2,00,000. The said concern was succeeded by the company on 1-9-2008. After the succession, the company purchased another asset of the same block on 1-1-2009 for Rs. 1,60,000. Compute the depreciation available to the proprietary concern and the company for the assessment year 2009-10.

(D) How to claim depreciation when the asset is not exclusively used for the purpose of business or profession
As per section 38(2), the deduction on account of depreciation shall be restricted to a fair proportionate part thereof which the Assessing Officer may determine having regard to the use of such building, machinery, etc. for the purpose of business or profession.

Question 10: R purchased a car on 15-5-2007 for Rs. 5,00,000. Calculate the depreciation for the assessment year 2008-09 to 2009-10, assuming:


(i)
the car is the only item in the block; and


(ii)
30% of the use of car is for personal purposes.


(iii)
Rate of depreciation is 15%

8j. Additional depreciation on new machinery or plant [Section 32(iia)]: With a view to give a boost to the manufacturing sector, an additional depreciation shall be allowed to an industrial undertaking subject to the provisions given below. Such additional depreciation shall be in addition to the normal depreciation which is being allowed to all assessees.

(1) Assessees eligible for additional depreciation: An assessee which is an industrial undertaking i.e. he is engaged in the business of manufacture or production of any article or thing, shall only be eligible for such additional depreciation.
(2) Assets for which additional depreciation is allowed: Any new machinery or plant which has been acquired and installed by the above assessee after 31-3-2005. However, additional depreciation shall not allowed in case of following assets:—


(i)
ships and aircraft;


(ii)
any machinery or plant which, before its installation by the assessee, was used either within or outside India by any other person; or


(iii)
any machinery or plant installed in any office premises or any residential accommodation, including accommodation in the nature of a guest house; or


(iv)
any office appliances or road transport vehicles; or


(v)
any machinery or plant, the whole of the actual cost of which is allowed as a deduction (whether by way of depreciation or otherwise) in computing the income chargeable under the head "profits and gains of business or profession" of any one previous year.

(3) Rate of additional depreciation: Besides the normal depreciation, additional depreciation shall be allowed @ 20% of the actual cost of the eligible asset in the previous year in which such asset is acquired and installed. However, if such asset is acquired and put to use for less than 180 days in the previous year, then, the rate of depreciation shall be 50% of 20% i.e. 10%.
Question 11: An industrial undertaking which commences the manufacturing activity w.e.f. 1-9-2007 has acquired the following assets during the previous year 2008-09.

	Asset
	Date of 
acquisition
	Date when put 
to use
	Cost of acquisition
Rs.

	Factory Buildings
	4-4-2008
	1-9-2008
	50,00,000

	Plant & Machinery
	
	
	

	Air pollution control equipment
	4-5-2008
	1-9-2008
	4,00,000

	Machinery A
	5-5-2008
	1-9-2008
	2,00,000

	Machinery B
	7-6-2008
	1-9-2008
	5,00,000

	Machinery C
	30-8-2008
	1-9-2008
	10,00,000

	Machinery D
	1-9-2008
	31-10-2008
	4,00,000

	Machinery E
	1-1-2009
	28-2-2009
	3,00,000

	Machinery F (second hand)
	11-1-2009
	13-1-2009
	2,00,000

	Motor car
	1-2-2009
	1-2-2009
	5,00,000

	Air-conditioner (installed in office)
	1-2-2009
	2-2-2009
	1,00,000


Compute the depreciation allowable for the assessment year 2009-10 and the written down value as on 1-4-2009.

8k. Carry forward and set off of unabsorbed depreciation [Section 32(2)]

Unabsorbed depreciation can be carried forward indefinitely and can be set off from the profits or gains chargeable of the subsequent year.

Question 12: R furnishes the following particulars of his income for the previous year 2008-09:




Rs.


(i)
Business income (before providing for depreciation)
72,000


(ii)
Depreciation 
94,000


(iii)
Income from house property
60,000


(iv)
Income from other sources
6,000

Compute the taxable income of R for the assessment year 2009-10

9. Deduction allowed to certain assessees on account of amount deposited out of profits

	Section 33AB — Tea Development Account, Coffee Development Account and Rubber Development Account
	Section 33ABA — Site Restoration Fund

	Deduction under section 33AB is available to an assessee who satisfies the following conditions:
	Deduction under section 33ABA is allowed to an assessee who satisfies the following conditions:

	Essential conditions

(i)
the assessee is engaged in the business of growing and manufacturing tea or coffee or rubber in India;


	Essential conditions:


(i)
The assessee is carrying on business consisting of prospecting for or extraction or production of petroleum or natural gas or both in India and in relation to which the Central Government has entered into an agreement with such assessee for such business.

	
(ii)
the assessee has, within 6 months from the end of the previous year or before furnishing return of income whichever is earlier;


(a)
deposited with National Bank for Agriculture and Rural Development (NABARD) any amount(s) in a special account maintained by the assessee with that bank in accordance with and for the purpose specified in a scheme approved in this behalf by the Tea Board or the Coffee Board or the Rubber Board; or


(b)
deposited any amount in the Deposit Account opened by the assessee in accordance with and for the purpose specified in a scheme framed by the Tea Board or the Coffee Board or the Rubber Board with the previous approval of the Central Government;
	
(ii)
The assessee has before the end of the previous year

(a)
deposited with the State Bank of India any amount(s) in a special account maintained by the assessee with that bank, in accordance with and for the purposes specified in, a scheme approved in this behalf by the Ministry of Petroleum and Natural Gas of the Government of India; or


(b)
deposited any amount in the Site Restoration Account opened by the assessee in accordance with, and for the purpose specified in a scheme framed by the aforesaid Ministry. This scheme is known as Deposit Scheme.

	
(iii)
the assessee must get its accounts audited by a Chartered Accountant and furnish the report of such audit in Form No. 3AC, along with the return of income. In a case where the assessee is required by or under any other law to get his accounts audited, it shall be sufficient compliance if such assessee gets the accounts of such business audited under such law and furnishes the report of the audit as required under such other law and a further report in the Form No. 3AC.
	
(iii)
The assessee must get its accounts audited by a Chartered Accountant and furnish the report of such audit in the Form No. 3AD alongwith the return of income. In a case where the assessee is required by or any other law to get its accounts audited, it shall be sufficient compliance if such assessee gets the accounts of such business audited under such law and furnishes the report of the audit as required under such other law and a further report in the Form No. 3AD.

	Quantum of deduction: Quantum of deduction shall be—


(a)
the amount(s) deposited in the schemes referred to above; or


(b)
40% of the profits of such business computed under the head profits and gains of business or profession,

whichever is less.

The profits are to be computed before making any deduction under this i.e. Section 33AB and before making adjustment for brought forward losses u/s 72.

How to compute profits from such business: If separate accounts are maintained in respect of business of growing and manufacturing tea or coffee or rubber in India, it shall be profits from such business before claiming deduction under this section. In case separate accounts are not maintained it will be calculated as under.

Profits of the business ( 
 EQ \F(Total turnover of business of growing and manufacturing tea/coffee/rubber,Total turnover of assesse's business) 
	Quantum of deduction: Quantum of deduction shall be:—


(a)
the amount deposited in the scheme referred to above; or


(b)
20% of the profit of such business computed under the head profits and gains of business or profession,

whichever is less.

The profits are to be computed before making any deduction under this section i.e. section 33ABA and before making adjustment for brought forward losses under section 72.

How to compute profits from such business: If separate accounts are maintained in respect of business consisting of prospecting for or extraction or production of petroleum or natural gas or both in India, it shall be profits from such business before claiming deduction under this section. In case separate accounts are not maintained it will be calculated as under.

Profits of the business ( 
 EQ \F(Total turnover of business of prospecting for or extraction or production of petrleum or natural gas,Total turnover of assesse's business) 

	Restriction on utilization of the amount deposited: The amount standing to the credit of the assessee, in the Special Account of NABARD or the Deposit Account, is to be utilised for the business of the assessee in accordance with the scheme specified. Where the amount is withdrawn and the same is utilized for the purchase of—


(a)
any machinery or plant to be installed in any office premises or residential accommoda-tion, including any accommodation in the nature of a guest house;


(b)
any office appliances(not being computers);


(c)
any machinery or plant, the whole of the actual cost of which is allowed as a deduction (whether by way of depreciation or otherwise) in computing the income chargeable under the head "Profits and gains of business or profession" of any one previous year;


(d)
any new machinery or plant to be installed in an industrial undertaking for purposes of business of construction, manufacture or production of any article or thing specified in the list in the Eleventh Schedule.



The whole of such amount so utilized shall be deemed to be the profit and gains of business of the previous year and shall accordingly be chargeable to income tax as the income of that previous year
	Restriction on utilisation of the amount deposited: The amount standing to the credit of the assessee, in the Special Account of State Bank of India or the Site Restoration Account, is to be utilised for the business of the assessee in accordance with the scheme specified. However, no deduction shall be allowed in respect of any amount utilised for the purchase of:


(a)
any machinery or plant to be installed in any office premises or residential accommodation, including any accommodation in the nature of a guest house;


(b)
any office appliances (not being computers);


(c)
any machinery or plant, the whole of the actual cost of which is allowed as a deduction (whether by way of depreciation or otherwise) in computing the income chargeable under the head "Profits and gains of business or profession" of any one previous year;


(d)
any new machinery or plant to be installed in an industrial undertaking for purposes of business of construction, manufacture or production of any article or thing specified in the list in the Eleventh Schedule.

	Withdrawal of deposit: Any amount deposited in the special account maintained with NABARD or the Deposit Account shall not be allowed to be withdrawn, except for the purposes specified in the scheme or, as the case may be in the deposit scheme. Apart from this, it is allowed to be withdrawn in the circumstances specified below:


(i)
closure of business;


(ii)
death of an assessee;


(iii)
partition of a Hindu Undivided Family;


(iv)
dissolution of a firm;


(v)
liquidation of a company.

Where the amount is withdrawn during any previous year on closure of the business or on dissolution of the firm, the amount so withdrawn shall be deemed to be the profits of the previous year in which the amount is withdrawn and chargeable to income-tax as if the business has not closed or as the case may be, the firm had not been dissolved. In other cases, i.e. death of assessee, partition of HUF and liquidation of the company, the amount withdrawn shall not be taxable.
	Withdrawal of deposit: Any amount deposited in the special account maintained with State Bank of India or the Site Restoration Account shall not be allowed to be withdrawn, except for the purposes specified in the scheme or, as the case may be, in the deposit scheme.


1.
If a deduction has been allowed u/s 33AB/33ABA, no deduction shall be allowed in respect of such amount in any other previous year.

2.
Any amount credited in the special account or Site Restoration Account by way of interest shall be deemed to be a deposit. However, these is no such pension in the case of section 33AB Tea Development Account, etc. or

[image: image1]
(A) 100% deduction is allowed on the following expenditure incurred during the previous year: -

1 The revenue and capital expenses incurred on in-house scientific research only where the research work relates to the business of the assessee.

2 Revenue expenses incurred in any 3 preceding previous years immediately prior to commencement of business to the extent certified by the prescribed authority is allowed if incurred on account of: -

· Salary to research staff excluding perquisites

· Purchase of material used in Scientific Research

3 Capital expenditure incurred during 3 previous years prior to commencement of business is also allowed as deduction.

However, Capital expenditure incurred on acquisition of land is not allowed in any case.

(B) Sale of an asset used for scientific research

(a) Sold without having been used for other purposes: Where the scientific research asset is sold off without having been used for other purposes, then the net sale price or the cost of the asset, which was earlier allowed as deduction under section 35, whichever is less, shall be treated as business income of the previous year in which such asset is sold. Any excess of sale price over cost shall be subject to the provisions of the capital gains. This shall apply even if the business is not in existence in that previous year.

(b) Sold after having been used for business: Where the scientific research asset is used in the business after it ceases to be used for scientific research, the actual cost of such asset to be included in the relevant block of asset shall be taken as nil as the full amount has been allowed as deduction under section 35. If this asset is later on sold, the money payable shall be deductible from the block in which such asset was earlier included.

Question 13: R purchased an asset for scientific research for Rs. 15,00,000 in the previous year 2001-02. During the previous year 2008-09, the said asset ceased to be used for scientific research.


Rs.

The following information is also submitted to you:

Profit from business before depreciation
5,00,000

Written down value of block of assets 15% as on 1-4-2008
10,00,000

The scientific research asset if used for business shall be eligible for depreciation @ 15%.

Compute the total income if the scientific research asset is sold for Rs. 25,00,000 assuming:


(a)
it is sold without using for business;


(b)
it is sold after using for business.

(C) Unabsorbed capital expenditure on scientific research: For claiming deduction on account of capital expenditure on scientific research, it may be noted that like depreciation, the deduction of such capital expenditure shall be allowed to the extent of the profit from that business. There cannot be business loss due to such deduction.

Question 14: Business income of R Ltd. before allowing expenditure on scientific research for the previous year 2008-09 is Rs. 2,50,000. The company has incurred the following expenditure on scientific research during the previous year 2008-09.


Rs.

Revenue expenditure on Scientific Research
2,60,000

Capital expenditure on Scientific Research
5,00,000

Compute the deduction available on account of Scientific Research assuming the company does not have any other income.

(D) Weighted deduction of 125% is allowed for the sum paid as donation to: -

1.
Scientific research association/institution approved and notified by the CG which has the object of undertaking scientific research; or

2.
Universities, colleges and other approved institutions approved and notified by CG to be used for scientific research; or

3.
Universities, colleges and other approved institutions approved and notified by CG to be used for research in social science or statistical research; or

4.
An approved Indian company to be used for scientific research provided the main object to the company is to carry on scientific research and development.

5.
A National Laboratory or a University or an Indian Institute of Technology. 

It may be noted that donation may be given to institutions carrying on research activities whether related to business or not but deduction of 125% is allowed.

(E) Weighted deduction of 150% is allowed on in house research and development to a company assessee—


(a)
which is engaged in the business of biotechnology or in the business of manufacture or production of  drugs, pharmaceuticals, electronic equipments, computers, telecommunication equipments, chemicals or any other article or thing notified by the Board, and


(b)
which has incurred expenditure (excepting on land and building) on in-house scientific research and development facility approved by the prescribed authority.

No company shall be entitled to this deduction unless it enters into an agreement with the prescribed authority for co-operation in such research and development facility and for audit of the accounts maintained for that facility.

11. Expenditure for obtaining license to operate telecommunication services [Section 35ABB]

Where any capital expenditure is incurred by the assessee for acquiring any right to operate telecommunication services is allowed as a deduction in equal instalments over the period for which the license remains in force provided the payment has actually been made to obtain a license.

Question 15: R. Ltd. obtained a licence to operate telecommunication services from Department of Telecommunication on 5-6-2008 for a period of 12 years for a sum of Rs. 13,20,000. Calculate the amount of deduction available to the company under section 35ABB for the various assessment years assuming:—


(a)
The payment of the entire licence fee is made on the date of acquisition of the licence;


(b)
Rs. 4,00,000 was paid on the date of acquisition, Rs. 2,60,000 was paid on 15-10-2008 and balance Rs. 6,60,000 will be paid in two equal instalments of Rs. 3,30,000 each during previous year 2009-10 and 2010-11.

Sale of licence
(a) Where the entire licence is transferred:

(i) If the sale proceeds and the deductions already allowed, are less than the cost of acquisition, such deficiency shall be allowed as deduction in the year in which the licence is transferred.

(ii) If the sale proceeds and the deductions already allowed exceed the cost of acquisition of the licence, then the amount of such excess or the aggregate of the deductions already allowed in the past, whichever is less, shall be taxable as business income of the year in which the licence is transferred.

(b) Where a part of the licence is transferred:
(i) Where a part of the licence is transferred for a sum less then the written down value of the total licence, the balance amount not yet written off shall be allowed as deduction in the balance number of equal instalments.

(ii) If part of the licence is transferred for a sum exceeding the written down value of the licence, the sale proceeds minus the written down value of the full licence shall be the profit from such sale. Out of such profit, an amount equal to the amount already written off in the earlier years shall be deemed to be the business income.

12. Expenditure on eligible projects or schemes [Section 35AC]

Deduction is allowed on account of any payment made to 

(i) a public sector company or 

(ii) a local authority or 

(iii)  to an association or institution approved by the National Committee 

for carrying out any eligible project or scheme for promoting the social and economic welfare of or the uplift of the public as the Central Government may specify.

However, in this case, the doner has to obtain a certificate from the institution in the prescribed form (Form 58A).

However, in the case of a company assessee, the deduction is allowed even for the expenditure incurred by it for the eligible project and scheme. In other words, company assessee can claim two types of deductions:- 

1
Donation made to the approved institutions.

2
Expenditure incurred by the company itself to take up any eligible project and scheme.

However, for the expenditure incurred by it itself, it will have to obtain a report from a CA under form 58B.
13. Expenditure by way of payments to associations and institutions for carrying out Rural Development Programmes [Section 35CCA]

A deduction is allowed for the expenditure incurred by way of payment of any sum:


(a)
to National Fund for Rural Development set up by the Central Government;


(b)
to the National Urban Poverty Eradication Fund set up and notified by the Central Government.
14. Amortisation of certain preliminary expenses [Section 35D and Rule 6AB]

Deduction under this section is allowed only to:


(a)
Indian Company, or


(b)
a person other than a company who is resident in India.

Deduction is allowed on account of

(a)
Expenditure incurred before the commencement of business; or


(b)
expenditure incurred after the commencement of business in connection with the extension of existing undertaking or in connection with setting up a new unit.

Preliminary Expenses include:


(a)
Expenditure incurred in connection with:


(i)
preparation of a feasibility report;


(ii)
preparation of a project report;


(iii)
conducting market survey or any other survey necessary for the business of the assessee;


(iv)
engineering services relating to the business of the assessee;


(b)
legal charges for drafting any agreement between the assessee and any other person relating to the setting up or conduct of the business of the assessee;


(c)
where the assessee is company, also, expenditure—


(i)
by way of legal charges for drafting the Memorandum and Articles of Association of the company;


(ii)
on printing of the Memorandum and Articles of Association;


(iii)
by way of fees for registering the company under the provisions of the Companies Act, 1956;


(iv)
in connection with the issue, for public subscription, of shares in or debentures of the company, being underwriting commission, brokerage and charges for drafting, typing, printing and advertisement of the prospectus;


(d)
such other items of expenditure (not being expenditure eligible for any allowance or deduction under any other provisions of this Act) as may be prescribed.

Amount qualifying for deduction: The aggregate of the expenditure referred to in clauses (a) to (d) above shall not exceed 5% of the cost of the project in case of all assessees other than companies.

In the case of a company, it cannot exceed 5% of—


(i)
the cost of the project, or


(ii)
the capital employed in the business of the company,

whichever is beneficial to the company.

Quantum of deduction: The amount qualifying, as per the limits specified above, shall be allowed as a deduction in 5 equal annual instalments beginning with 

· the previous year of commencement of business or 

· the previous year in which the extension of undertaking is completed or the new unit commences production or operation.

Compulsory audit of accounts: No deduction shall be admissible unless a report of audit in the prescribed form i.e. Form 3B duly signed by such Chartered Accountant is submitted along with return.

15. Amortisation of expenditure in case of amalgamation or demerger [Section 35DD]

Where an assessee, being an Indian company, incurs any expenditure, on or after 1-4-1999, wholly and exclusively for the purpose of amalgamation or demerger of an undertaking, the assessee shall be allowed a deduction of an amount equal to 1/5th of such expenditure for each of five successive previous years beginning with the previous year in which the amalgamation or demerger takes place. No deduction shall be allowed in respect of the expenditure mentioned above under any other provision of the Act.

Amortisation of expenditure incurred under voluntary retirement scheme [Section 35DDA]

Where an assessee incurs any expenditure in any previous year by way of payment of any sum to an employee in connection with his voluntary retirement, 1/5th of the amount so paid shall be deducted in computing the profits and gains of the business for that previous year, and the balance shall be deducted in equal instalments for each of the four immediately succeeding previous years.
16. Other deductions [Section 36]

Deductions which are specified u/s 36 include the following: 

(A) Insurance premium of stocks [Section 36(1)(i)]: The amount of any premium paid in respect of insurance against risk of damage or destruction of stocks or stores used for the purposes of the business or profession is allowed as deduction. As already explained paid here means actually paid or incurred according to the method of accounting adopted.

Insurance premium of cattle [Section 36(1)(ia)]: The amount of any premium paid by a federal milk cooperative society towards an insurance on the life of the cattle owned by a member of the primary milk co-operative society is allowed as deduction provided such primary society is engaged in supplying milk raised by its members to such federal milk co-operative society.

(B) Insurance on health of employees [Section 36(1)(ib)]: The amount of any premium paid by any mode of payment other than cash by the assessee as an employer to effect or keep in force an insurance on the health of his employees under the scheme framed by 

(i) the General Insurance Corporation of India, or 

(ii) any other insurer approved by IRDA, and approved by the Government of India is allowed as deduction. There is no monetary ceiling for this deduction.

(C) Bonus or Commission to employees [Section 36(1)(ii)]: Any sum paid to an employee as bonus or commission for services rendered, is allowed as deduction, provided such sum would not have been payable to him as profits or dividends if it has not been paid as bonus or commission. It may be noted that this deduction is allowable subject to the provisions of section 43B.

(D) Interest on borrowed capital [Section 36(1)(iii)]: The amount of interest paid in respect of capital borrowed for the purposes of business or profession is allowed as deduction. However, interest on advance or loan from a Schedule Bank or interest on loan from a financial institution shall be subject to provisions of section 43B.
Interest on borrowing for acquisition of an asset for extention of business shall not be allowed as revenue expenditure.

(E) Discount on issue of zero coupon bonds to be allowed as deduction on pro rata basis [Section 36(1)(iiia)]: The discount on a zero coupon bonds to be issued by a infrastructure capital company or a infrastructure capital fund or a public sector company shall be allowed on a pro rata basis having regard to the period of life of such bond calculated in a manner as may be prescribed.
(F) Employer's Contribution to a recognised Provident Fund or Approved Superannuation Fund [Section 36(1)(iv)]: Any sum paid by the assessee as an employer by way of contribution towards a recognised provident fund or approved superannuation fund is allowed as a deduction subject to the provisions of section 43B.

(G) Employer's contribution to an approved gratuity fund [Section 36(1)(v)]: Any sum paid by the assessee as an employer by way of contribution towards approved gratuity fund, created by him for the exclusive benefit of his employees under an irrevocable trust, shall be allowed as a deduction. However if it is a provision it will be subject to the provisions of section 43B
(H) Sums received from employees towards certain welfare schemes if credited to their accounts before the due date [Section 36(1)(va)]: Certain employers were deducting amounts from the salaries of the employees towards certain welfare schemes like PF, ESI, etc. but were not crediting it to the employees' accounts even after long periods. This Section was introduced to check such malpractices. Sum deducted from the salary of the employee as his contribution to any provident fund or superannuation fund or ESI or any other fund for the welfare of such employee is now treated as an income of the employer as per section 2(24)(x). However, if such contribution is actually paid on or before the due date mentioned under the respective Acts, the deduction will be allowed for the same. The due date for deposit of provident fund is 15 days from the end of the month in which deduction is made. However, 5 days grace period is allowed. Hence, employees contribution should be deposited within 20 days from the end of the month in which deduction is made from the salary of the employee otherwise deduction will never be allowed to the assessee. Similarly the due date of deposits in case of ESI is 21 days from the end of the Month in which deduction is made.

(I) Allowance in respect of dead or permanently useless animals [Section 36(1)(vi)]: Expenditure incurred on the purchase of animals otherwise than as stock in trade, will be written off as a loss in the year in which the animal dies or becomes permanently useless for such business or profession. 

(J) Bad debts [Section 36(1)(vii)]: The amount of any bad debt or part thereof, which has been written off as irrecoverable in the accounts of the assessee for the previous year, shall be allowed as a deduction subject to the provisions of section 36(2) which are as under:—


(a)
Such debt or part thereof must have been taken into account in computing the income of the assessee of the previous year or of an earlier previous year, or 


(b)
It represents money lent in the ordinary course of the business of banking or money-lending which is carried on by the assessee.

Thus, the following are the requisite conditions for allowance of a debt as bad debt:


(A)
It must be a debt or part thereof;


(B)
Such debt must be revenue in nature;


(C)
Such debt must have taken into account in computing the income of the assessee or it represents money lent in the ordinary course of business of banking or money lending which is carried on by assessee;


(D)
Such debt must be incidential to the business or profession of the assessee;


(E)
Such debt must have been written off as irrecoverable in the accounts of the assessee for the previous year.

Provision for bad and doubtful debts not eligible for deduction [Explanation to section 36(1)(vii)]: Any bad debt or part thereof written off as irrecoverable in the accounts of the assessee shall not include any provision for bad and doubtful debts made in the accounts of the assessee.

(K) Expenditure on promoting family planning amongst the employees [Section 36(1)(ix)]: This deduction is allowed only to company assessees. Any expenditure bona fide incurred by a company for the purpose of promoting family planning amongst its employees is allowable as deduction in the year in which it is incurred.

Where such expenditure or part thereof is of a capital nature, 1/5th of such expenditure shall be deducted for the previous year, in which it was incurred and the balance shall be deducted in four equal instalments during the subsequent four years.

Question 16: For the previous year 2008-09, the business income of R Ltd. before allowing expenditure on family planning is Rs. 2,00,000. The company had incurred the following expenditure on family planning amongst its employees during the previous year 2008-09:


(i)
Revenue expenses on family planning Rs. 1,10,000.


(ii)
Capital expenditure on family planning Rs. 6,00,000.

Compute the deduction available for expenditure on family planning to the company assuming the company has income from other sources amounting to Rs. 20,000.

(L) Banking cash transaction tax paid to be allowed as deduction [Section 36(1)(xiii)]: Any amount of banking cash transaction tax paid by the assessee during the previous year on the taxable banking transactions entered into by him shall be allowed as a deduction.

(M) Securities Transaction Tax (STT) to be allowed as a deduction [Section 36(1)(xv)] [W.e.f. A.Y. 2009-10]

Any amount of securities transaction tax paid by the assessee during the year in respect of taxable securities transactions entered into in the course of business shall be allowed as deduction under section 36(1)(xv) of the Income-tax Act subject to the condition that such income from taxable securities transactions is included under the head 'profits and gains of business or profession'.

(N) Commodities Transaction Tax to be allowed as a deduction [Section 36(1)(xvi)] [W.e.f. A.Y.
2009-10].

Any amount of commodities transaction tax (CTT) paid by the assessee during the year in respect of taxable commodities transactions entered into in the course of business shall be allowed as deduction subject to the condition that such income from taxable commodities transactions is included under the head 'profits and gains of business or profession'.

17. General Deductions [Section 37(1)]

Any expenditure (not being expenditure of the nature described in sections 30 to 36) which is incurred wholly and exclusively for the purposes of the business or profession, shall be allowed as deduction in computing the income chargeable under the Head "Profits and Gains of Business or Profession" if following conditions are satisfied: -


(a)
Such expenditure should not be covered under the specific sections, i.e. sections 30 to 36.


(b)
Expenditure should not be of capital nature.


(c)
The expenditure should have been incurred during the previous year.


(d)
The expenditure should not be of a personal nature.


(e)
The expenditure should have been incurred wholly or exclusively for the purpose of the business or profession.

Examples of expenditure allowable as a deduction u/s 37(1)

Remuneration to employees

Payment of penalty/damages

Legal expenses

Expenditure on raising loans.

Expenditure on advertisement

Expenses allowable under specific instructions of CBDT:


(i)
Diwali and Mahurat expenses 


(ii)
Payment for telephone/telex connection 


(iii)
Expenditure on fluorescent tubes


(iv)
Premia paid on loss of profit policies

(v)
Payment to Registrar of Companies 


(vi)
Annual listing fee

(vii)
Expenses on training of apprentices 


(viii)
Professional tax

(ix)
Advertisement expenses
Examples of expenditure not allowable as deduction under section 37(1):

(1) 
Fees paid to the Registrar of Companies for bringing about change in the Memorandum and Article is a capital expenditure.

(2) 

Bank guarantee commission for payment of taxes is capital expenditure.

(3) 
Expenditure incurred by a company in connection with shifting of his registered office is not allowable.

(4) 
Expenditure incurred in dismantling of building in order to construct hotel is not allowed as these are capital in nature.

(5) 
Interest paid for non-payment, less payment, delayed payment, deferment of advance tax cannot be allowed as business expenditure nor is it in the nature of payment of other taxes like purchase tax expenditure.

(6) 
Sales tax is a tax on the sale or purchase of goods and not on profits, hence deductible expense. But taxes such as income-tax, surcharge, etc. are not expenditure laid for the purposes but are paid after the profits are earned, hence not deductible expenses.

(7)
Penalty for any infraction of law shall not be allowed as a deduction. However, penalty for breach of contract is allowed as a deduction.

18. Advertisement to political parties [Section 37(2B)]

No deduction shall be allowed in respect of expenditure incurred by an assessee on advertisement in any souvenir, brochure, tract, pamphlet or the like published by a political party.

19. Building, plant and machinery or furniture not exclusively used for the purpose of business or profession [Section 38]
Section 38 has two sub-sections. Section 38(1) refers to the premises partly used for business and partly for dwelling purpose and section 38(2) refers to building, machinery, plant or furniture not exclusively used for business purposes.

Premises partly used for business and partly for dwelling purpose [Section 38(1)]: Where a part of any premises occupied as tenant is used as dwelling house by the assessee,—


(a)
the deduction under section 30(a)(i) in the case of rent shall be such amount as the Assessing Officer may determine having regard to the proportionate annual value of the part used for the purpose of the business or profession, and in the case of any sum paid for repairs as tenant, such sum as is proportionate to the part of the premises used for the purpose of the business or profession.


(b)
the deduction under section 30(b) relating to land revenue, local rates and municipal tax shall be such sum as the Assessing Officer may determine having regard to the part so used.
Building, machinery, plant or furniture not exclusively used for business purpose [Section 38(2)]: Where any building (occupied otherwise as tenant), plant and machinery, furniture is not exclusively used for the purposes of the business or profession, the deduction on account of expenses on account of current repairs to the premises, insurance premium of the premises, current repairs and insurance premium of machinery plant and furniture and depreciation in respect of these assets shall be restricted to a fair proportionate part thereof, which the Assessing Officer may determine having regard to the user of such asset for the purposes of the business or profession.

Expenses not deductible

Sections 40, 40A and 43B are in the nature of overriding provisions which provide that even if an expenditure or allowance comes within the purview of any of the sections 30 to 38 as well as sections 40, 40A or 43B, sections 40, 40A and 43B shall prevail and those of relative sections 30 to 38 shall have no application. [CIT v Indian Molasses Pvt. Ltd. (1970) 78 ITR 474 (SC)].

20. Amounts not deductible [Section 40]
Notwithstanding anything contained in sections 30 to 38, the following amounts shall not be deducted in computing the income chargeable under the head profits and gains of business or profession.

(1) In the case of any assessee [Section 40(a)]


(a)
Any interest, royalty, fees for technical services, or other sum chargeable under Income-tax Act which is payable


 (a)
outside India; or


(b)
in India to a non-resident, not being a company or to a foreign company



on which tax has not been deducted or, after deduction, has not been paid during the previous year, or in the subsequent year before the expiry of the time prescribed under section 200(1).



However, where in respect of any such sum, tax has been deducted in any subsequent year or, has been deducted in the previous year but paid in any subsequent year after the expiry of the time prescribed under section 200(1), such sum shall be allowed as a deduction in computing the income of the previous year in which such tax has been paid.



Chargeable under the Income-tax Act means that receipt of such income must be taxable in India.


(b)
Any interest, commission or brokerage, rent, royalty, fees for professional services, fees for technical services, any amount payable to a resident contractor or sub-contractor shall not be allowed as a deduction in computing the income chargeable under the head 'Profits and gains of business or profession', if in respect of such expenses tax is deductible at source under Chapter XVII-B and such tax has not been deducted or after deduction has not been paid:


(A)
in a case where the tax was deductible and was so deducted during the last month of the previous year, on or before the due date specified in sub-section (1) of section 139; or


(B)
in any other case, on or before the last day of the previous year,



such expenses shall not be allowed as deduction in the year in which these are incurred. 



However, where in respect of any such sum, tax has been deducted in any subsequent year, or has been deducted—


(A)
during the last month of the previous year but paid after the said due date; or


(B)
during any other month of the previous year but paid after the end of the said previous year,



such sum shall be allowed as a deduction in computing the income of the previous year in which such tax has been paid.



It may be observed from the above that if the TDS is deposited after the due date but in the same previous year in which it is deducted, deduction of the expense shall be allowable. However, where the tax was deductible and was deducted during the month of March of the relevant previous year, and the same is deposited on or before the due date of filing the return specified under section 139(1), the deduction shall be allowed in the previous year in which the expenditure is incurred. On the other hand, if the tax deducted in the month of March is deposited after the due date of filing return specified under section 139(1), the deduction of the expense shall be allowed in the year in which such tax has been deposited.

Example (assuming the due date of filing the return of income is 30-9-2009)

	Sl. No.
	Nature of Expenditure
	Date of payment/credit
	Due date of deposit of TDS
	Actual date of deposit
	Previous year in which deduction will be allowed

	1
	2
	3
	4
	5
	7

	1.
	Job Work
	15-10-2008
	
	15-11-2008
	

	2.
	Audit Fee
	14-11-2008
	
	6-12-2008
	

	3.
	Interest on Loan
	31-1-2009
	
	28-3-2009
	

	4.
	Commission on sale credited
	31-3-2009
	
	30-7-2009
	

	5.
	Legal fee credited
	15-3-2009
	
	2-6-2009
	

	6.
	Interest credited
	31-3-2009
	
	2-4-2010
	

	7.
	Fee for Technical Services
	15-1-2009
	
	30-9-2009
(i.e. due date u/s 139(1))
	

	8.
	Rent credited
	31-3-2009
	
	30-9-2009
(i.e. due date u/s 139(1))
	

	9.
	Royalty credited
	31-3-2009
	
	7-6-2009
	



(c)
any sum paid on account of fringe benefit tax under Chapter XII-H;


(d)
any sum paid on account of any rate or 'tax' levied on the profits or gains of any business or profession or assessed at a proportion of, or otherwise on the basis of, any such profits or gains. Further, any sum paid outside India which is eligible for relief u/s 90 or deduction u/s 91, is not allowable as a deduction;


(e)
any sum paid on account of wealth tax under the Wealth Tax Act and any tax of a similar character chargeable under any law in force in any country outside India;


(f)
any payment which is chargeable under the head "Salaries", if it is payable:


(a)
outside India, or


(b)
to a non-resident


and if the tax has not been paid thereon nor deducted therefrom under Chapter XVII-B;


(g)
any payment to provident fund or other fund established for the benefit of employees of the assessee, unless the assessee has made effective arrangements to secure that tax shall be deducted at source from any payments made from the funds which are chargeable to tax under the head Salaries;


(h)
any tax actually paid by any employer on the perquisites not provided by way of monetary payment shall not be eligible for deduction while computing the business income of the employer.

(2) Disallowances in case of a partnership firm [Section 40(b)]: These are discussed in detail in the chapter on Assessment of Partnership Firms. Interest on capital/loans of the partners is allowed upto 12% p.a. and salary commission, etc. to a working partner is allowed upto certain limits and as per terms of the partnership deed.

(3) Disallowance in case of AOP/BOI [Section 40(ba)]: These are discussed in detail in the chapter on "Assessment of AOP".

21. Expenses or payments not deductible in certain circumstances: [Section 40A]
The provisions, which are being discussed under various sub-sections of section 40A have overriding effect over the provisions of any other section, because section 40A(1) clearly states that the provision of section 40A shall have effect notwithstanding anything to the contrary contained in any other provisions of the Act. Therefore any expenditure or allowance, though specifically allowable under any other provisions under the head business or profession, will not be deductible if any of the sub-sections of section 40A are applicable.

22. Expenses or payments not deductible where such payments are made to relatives [Section 40A(2)]
Where the assessee incurs any expenditure, in respect of which payment has been made or is to be made to certain specified persons, and the Assessing Officer is of the opinion that such expenditure is excessive or unreasonable having regard to the fair market value of the goods, services or facilities for which the payment is made or the legitimate needs of the business or profession of the assessee or the benefit derived or accruing to him therefrom, so much of the expenditure, as is so considered by him to be excessive or unreasonable, shall not be allowed as a deduction.

Therefore, for an amount to be disallowed under this Section, three conditions have to be fulfilled:


(i)
the payment is in respect of any expenditure;


(ii)
the payment has been made or is to be made to a specified person in respect of such expenditure;


(iii)
the payment for the expenditure is considered excessive or unreasonable having regard to:


(a)
 the fair market value of the goods, services or facilities; or


(b)
 the legitimate business needs of the assessee's business or profession; or


(c)
the benefit derived by or accruing to the assessee from the payment.

If the above conditions are fulfilled, the Assessing Officer can disallow the expenditure to the extent he considers it excessive or unreasonable by the above objective standards or otherwise. 

Examples

(i) X Co. Ltd., dealing in furniture, buys 100 tables at the rate of Rs. 2,500 per table from R, a director of the company. The market rate of each table is Rs. 2,000. In this case, the payment has been made to a specified person and is excessive. The assessing officer will disallow an amount of Rs. 50,000 (Rs. 500 ( 100) in computing the business income of the assessee. 

(ii) X, an individual carrying on business, has employed his son as the General Manager of the concern and pays him a salary of Rs. 10,000 per month. Having regard to the qualifications and experience of the son, the assessing officer feels that the appropriate salary of the son should not be more than Rs. 4,000 per month. The assessing officer can disallow Rs. 6,000 per month under provisions of this section.

23. Disallowance of 100% of expenditure if payment is made by any mode other than account payee cheque or draft [Section 40A(3)(a)]
Where the assessee incurs any expenditure in respect of which a payment or aggregate of payments made to a person in a day, otherwise than by an account payee cheque drawn on a bank or account payee bank draft, exceeds Rs. 20,000, no deduction shall be allowed in respect of such expenditure.
Situation where payment is made in subsequent year although deduction for the expense was already allowed in any earlier year: Where an allowance has been made in the assessment for any year in respect of any liability incurred by the assessee for any expenditure and subsequently during any previous year the assessee makes payment in respect thereof, otherwise than by an account payee cheque drawn on a bank or account payee bank draft, the payment so made shall be deemed to be the profits and gains of business or profession and accordingly chargeable to income-tax as income of the subsequent year if the amount of payment exceeds Rs. 20,000.

However, there are certain exceptions provided in rule 6DD, under which expenditure, even exceeding Rs. 20,000, shall be allowed as deduction, even though the payment or aggregate of payments made to a person in a day is not made by an account payee cheque/draft. 

These exceptions are—


(a)
where the payment is made to—


(i)
the Reserve Bank of India or any banking company;


(ii)
the State Bank of India or any subsidiary bank;


(iii)
any co-operative bank or land mortgage bank;


(iv)
any primary agricultural credit society or any primary credit society;


(v)
the Life Insurance Corporation of India;


(b)
where the payment is made to the Government and, under the rules framed by it, such payment is required to be made in legal tender;


(c)
where the payment is made by—


(i)
any letter of credit arrangements through a bank;


(ii)
a mail or telegraphic transfer through a bank;


(iii)
a book adjustment from any account in a bank to any other account in that or any other bank;


(iv)
a bill of exchange made payable only to a bank;


(v)
the use of electronic clearing system through a bank account;


(vi)
a credit card;


(vii)
a debit card.


(d)
where the payment is made by way of adjustment against the amount of any liability incurred by the payee for any goods supplied or services rendered by the assessee to such payee;


(e)
where the payment is made for the purchase of—


(i)
agricultural or forest produce; or


(ii)
the produce of animal husbandry (including livestock, meat, hides and skins) or dairy or poultry farming; or


(iii)
fish or fish products; or 


(iv)
the products of horticulture or apiculture, 



to the cultivator, grower or producer of such articles, produce or products;


(f)
where the payment is made for the purchase of the products manufactured or processed without the aid of power in a cottage industry, to the producer of such products;


(g)
where the payment is made in a village or town, which on the date of such payment is not served by any bank, to any person who ordinarily resides, or is carrying on any business, profession or vocation, in any such village or town;


(h)
where any payment is made to an employee of the assessee or the heir of any such employee, on or in connection with the retirement, retrenchment, resignation, discharge or death of such employee, on account of gratuity, retrenchment compensation or similar terminal benefit and the aggregate of such sums payable to the employee or his heir does not exceed fifty thousand rupees;


(i)
where the payment is made by an assessee by way of salary to his employee after deducting the income-tax from salary in accordance with the provisions of section 192 of the Act, and when such employee—


(i)
is temporarily posted for a continuous period of fifteen days or more in a place other than his normal place of duty or on a ship; and


(ii)
does not maintain any account in any bank at such place or ship;


(j)
where the payment was required to be made on a day on which the banks were closed either on account of holiday or strike; 


(k)
where the payment is made by any person to his agent who is required to make payment in cash for goods or services on behalf of such person; 


(l)
where the payment is made by an authorised dealer or a money changer against purchase of foreign currency or travellers cheques in the normal course of his business.

IMPORTANT NOTES

1.
The provisions of the Section do not apply to repayment of loans or payment towards the purchase price of capital assets such as plant and machinery not for resale. [Circular No. 34, dated 5-3-1970].

2.
The provisions of section 40A(3) are applicable only in computing income under the heads 'Profits and Gains of Business or Profession' and 'income from other sources'. [Circular No. 34, dated 5-3-1970].

Question 17: Will the provision of section 40A(3) be attracted in the following cases:

	Questions
	Answers

	(a)
R purchases goods worth Rs. 12,000 and Rs. 15,000 against two bills from G and makes the payment of Rs. 27,000 in cash at one time.
	

	(b)
R purchases goods worth Rs. 30,000 from G against one bill but makes payment of Rs. 18,000 & Rs. 12,000 at different times on the same date.
	

	(c)
R makes a payment of Rs. 40,000 as donation in cash to National Defence Fund.
	

	(d)
R makes a purchase of goods of Rs. 60,000 and makes payment of Rs. 45,000 by account payee cheque and Rs. 15,000 in cash.
	

	(e)
R makes a purchase of goods of Rs. 60,000 on 14-2-2009 and makes the payment as under:


(i)
Rs. 30,000 by account payee cheque on 15-2-2009


(ii)
Rs. 15,000 in cash on 15-2-2009


(iii)
Rs. 15,000 in cash on 16-2-2009
	

	(f)
R purchases a building for Rs. 10,00,000 and makes the payment in cash.
	

	(g)
R, a dealer in real estate purchases buildings for Rs. 10,00,000 and makes the payment by crossed cheque.
	

	(h)
R makes an advance of Rs. 30,000 on 14-8-2008 by crossed cheque for purchase of goods and delivery of the goods is made on 20-9-2008.
	

	(i)
R pays a salary of Rs. 24,000 by crossed cheque to an employee.
	

	(j)
R purchases goods in cash from his brother for Rs. 40,000, whose market value is Rs. 35,000.
	

	(k)
R purchases goods in cash from his brother for Rs. 21,000 whose market value is Rs. 19,000.
	

	(l)
R is a consignee agent (Kacha arhatiya) and makes payment of Rs. 5,00,000 in cash for goods received by him for sale on commission or consignment basis.
	

	(m)
R is a commission agent (Pucca arhatiya) and makes purchases of goods in cash for Rs. 40,000 on his own account and not on commission basis.
	

	(n)
R purchases goods in cash for Rs. 40,000 from X, a villager and makes payment to X in his village where no banking facility is available.
	

	(o)
In case given in (n) what will be answer, if R makes the payment to X (the villager) in town where banking facility is available.
	


24. Disallowance in respect of provision for gratuity [Section 40A(7)]
Gratuity is a liability which normally arises according to the length of the service of the employees' of the assessee. The liability would generally accrue year after year. However, due to practical difficulties in computing the deduction allowable on accrual basis, it has been provided under section 40A(7) that deduction on account of provision for gratuity shall be allowed only when:—


(a)
the amount of gratuity has actually become payable during the previous year to the employees' (provided deduction has not been claimed under clause (b) below); or 


(b)
when a provision has been made for payment of a sum by way of any contribution towards an approved gratuity fund.

Therefore, no deduction shall be allowed in respect of any provision made for the payment of gratuity to the employees, even though the assessee may be following the mercantile system of accounting, unless it is a provision for the purpose of payment of a sum by way of any contribution towards an approved gratuity fund.

1.
Where any provision made by the assessee for payment of gratuity to the employees on their retirement or on termination of their employment for any reason has been allowed as a deduction in computing the income of an assessee for any assessment year, any sum paid out of such provision by way of contribution towards an approved gratuity fund or by way of gratuity to any employee shall not be allowed as a deduction in computing the income of the assessee of the previous year in which sum is so paid.

2.
Although provision for gratuity to the approved gratuity fund is allowed as deduction, but it will be subject to provisions of section 43B.

25. Disallowance in respect of contributions to non-statutory funds [Section 40A(9)]

As per provisions of various sections, only the sum contributed by the assessee as an employer towards an approved gratuity fund, recognised provident fund or an approved superannuation fund (for the purposes and to the extent required by law), shall be allowed as a deduction. No deduction shall be allowed in respect of any sum paid towards setting up or formation of any other fund, trust, society, etc. for any other purpose. 

26. Certain deductions to be allowed only on actual payment [Section 43B]

Notwithstanding anything contained in any other provisions of Income-tax Act, in respect of certain expenditure/payments, the deduction is allowed (irrespective of the previous year to which the liability to pay such sum was incurred by the assessee according to method of accounting regularly employed by him) only if the amount has been actually paid during the previous year. However, in case an assessee follows mercantile system of accounting, the payments covered in item No. 1 to 4 in the chart below can be claimed on 'due' basis as well, provided the payment for the same is made within the stipulated period mentioned against each expenditure:

	Nature of Expense
	Stipulated time period

	1. Any sum payable by way of tax, duty, cess or fee, by whatever name called, under any law for the time being in force.
	Due amount should be paid on or before the due date of furnishing the return of income u/s 139(1) in respect of the previous year in which the liability to pay such sum was incurred and proof of payment should be attached along with the return of income.

	2. Any sum payable by the assessee as an employer by way of contribution to any provident fund or superannuation fund or gratuity fund or any other fund for the welfare of employees.
	

	3. Any sum payable to an employee as bonus or commission for services rendered.
	

	4. Any sum payable by the assessee as interest on any loan or borrowing from any public financial institution or State Financial Corporation or State Industrial Investment Corporation like IDBI, IFCI, UPSIDC, Delhi Financial Corporation, etc. in accordance with the terms and conditions of the agreement governing such loan or borrowing.
	However, in cases (1) to (6), if the payment of outstanding liability is made after the due date, deduction can be claimed in the year of payment.

	5. Any sum payable by the assessee as interest on any loan or advance from a scheduled bank in accordance with the terms and conditions of the agreement governing such loan.
	

	6. Any sum payable by the assessee as an employer in lieu of any leave at the credit of his employee.
	


Question 18: An analysis of the profit and loss account and the balance sheet of X as at 31-3-2009 reveals that the following expenses which were due, were though debited to the profit and loss account but have been paid after 31-3-2009.

The due date of filing of return is 31-7-2009. In which previous years can the above payments be claimed as a deduction?



 Rs.
 Rs.

(i)
Sales-tax
50,000 
20,000 paid on 14-7-2009




30,000 paid on 1-10-2009

—————————————————————————————————————————

(ii)
Excise-duty
1,20,000
40,000 paid on 14-7-2009



40,000 paid on 1-10-2009



40,000 paid on 1-11-2009

(iii)
Bonus to staff 
60,000
58,000 paid on 10-7-2009



2,000 paid on 15-12-2009

—————————————————————————————————————————
(iv)
Employer's contribution to provident fund
55,000
Rs. 25,000 paid on 15-7-2009



Rs. 10,000 paid on 31-7-2009




Rs. 20,000 paid on 15-1-2010

27. Deemed profits chargeable to tax

1. Recovery against any allowance or deduction allowed earlier [Section 41(1)]

Where an allowance or deduction has been made in the assessment for any year in respect of 

(i) loss, 

(ii) expenditure or 

(iii) trading liability incurred by the assessee 

and subsequently, during any previous year, he (the same assessee) or his successor has obtained, whether in cash or in any other manner, whatsoever—


(i)
any amount in respect of such loss or expenditure; or 


 (ii)
some benefit in respect of such trading liability by way of remission or cessation thereof,

then, the amount obtained by the assessee/successor or the value of benefit accruing to him/successor shall be deemed to be profit and gains of business or profession and accordingly chargeable to income-tax as the income of that previous year. 

2. Balancing charge on assets of an undertaking engaged in generation or generation and distribution of power [Section 41(2)]: Where any building, machinery, plant or furniture:


(a)
which is owned by the assessee;


(b)
in respect of which depreciation is claimed under section 32(1)(i)


(c)
which was or has been used for the purposes of business,

is sold, discarded, demolished or destroyed and the 'moneys payable' in respect of such building, machinery, plant or furniture, as the case may be, together with the amount of scrap value, if any, exceeds the 'written down value', then, so much of the excess as does not exceed the difference between the 'actual cost' and the 'written down value' shall be chargeable to income-tax as income of the business of the previous year in which the moneys payable for the building, machinery, plant or furniture became due.

3. Sale of capital assets used for scientific research [Section 41(3)]: Where any capital asset, used for scientific research, is sold without having been used for other purposes and the sale proceeds together with the total amount of deduction u/s 35 exceed the amount of capital expenditure, the excess or the amount of deduction claimed and allowed earlier whichever is less shall be chargeable to Income-tax as "Income from business or profession" of the previous year in which the sale took place. 

4. Recovery out of bad debts allowed as a deduction [Section 41(4)]: Where a deduction has been allowed in respect of a bad debt, or part of a debt u/s 36(1)(vii) then, if the amount subsequently recovered on any such debt or part is greater than the difference between the debt and the amount so allowed, the excess shall be deemed to be the profits and gains of business or profession and shall be chargeable to tax as the income of the previous year in which it is recovered, whether the business or profession in respect of which the deduction has been allowed is in existence in that year or not. 

5. Deemed income in the hands of recipient in case of discontinued business or profession [Section 176(3A) and (4)]: In the cases discussed above, there was deemed income on account of the recovery/remission, etc. a loss, expenditure, trading liability, bad debt, etc. which were earlier allowed as deduction in computing the business income. The deemed income was taxable even if such business was no longer in existence. In addition to that there may be income received after the discontinuance of the business or profession which will also be treated as deemed income of the previous year in which it is received.

(a) Recovery of any sum in case of discontinued business [Section 176(3A)]: Where any business is discontinued in any year, any sum received after the discontinuance shall be deemed to be the income of the recipient and charged to tax accordingly in the year of receipt, if such sum would have been included in the total income of the person who carried on the business had such sum been received before such discontinuance.

(b) Recovery of any sum in case of discontinued profession [Section 176(4)]: Where any profession is discontinued in any year on account of the cessation of the profession by, or the retirement or death of, the person carrying on the profession, any sum received after the discontinuance shall be deemed to be the income of the recipient and charged to tax accordingly in the year of receipt, if such sum would have been included in the total income of the aforesaid person had it been received before such discontinuance.
28. Maintenance of accounts by certain persons carrying on profession or business [Section 44AA and Rule 6F]

Person carrying on certain specified professions: Every person, carrying on 

· legal medical

· engineering or architectural profession

· profession of accountancy

· interior decoration

· film artist

· company secretary

· authorised representatives

· profession of Information Technology

· any other profession as is notified by the Board in the Official Gazette 

is compulsorily required to keep and maintain such books of account and documents as may enable the Assessing Officer to compute his total income in accordance with the provisions of the Income-tax Act.

[image: image2]
Prescribed books of account and documents to be kept by persons carrying specified profession[Rule 6F]   (a) a cash book; 

(b) a journal, if the accounts are maintained according to the mercantile system of accounting; 

(c) a ledger; 

(d) carbon copies of bills, except bills or receipts of an amount less than Rs. 25; 

(e) original bills wherever issued to the person and receipts in respect of expenditure incurred by the person or, where such bills and receipts are not issued and the expenditure incurred does not exceed fifty rupees, payment vouchers prepared and signed by the person.


29. Compulsory audit of accounts [Section 44AB]

(1) 
Every person carrying on business shall, if his total sales, turnover or gross receipts, as the case may be, in business exceed Rs. 40,00,000 in any previous year, get his accounts of such previous year audited by a "Chartered Accountant" before the specified date and furnish by that date the report of such audit in the prescribed form, duly signed and verified, by such accountant and setting forth such particulars as may be prescribed.

Specified date is 30th September of the relevant assessment year.

(2) 
In the case of a person carrying on profession, the provisions for compulsory audit are applicable if his gross receipts in profession exceed Rs. 10,00,000 in any previous year.

(3) 
In case of a person who is carrying on the business and covered under section 44AD, 44AE, 44AF, 44BB or 44BBB and claims that his income from the said business is lower than the deemed profits and gains computed under the above relevant sections, he shall have to get his accounts of such previous year audited by a Chartered Accountant on or before the specified date.

Report of Audit of Accounts [Rule 6G]

1.
The report of audit of the accounts of a person required to be furnished under section 44AB shall:


(a)
in the case of a person who carries on business or profession and who is required by or under any other law to get his accounts audited, be in Form No. 3CA;


(b)
in the case of a person who carries on business or profession, but not being a person referred to in clause (a), be in Form No. 3CB;


2.
The particulars which are required to be furnished under section 44AB shall, in the case of a person carrying on business or profession, be in Form No. 3CD;

30. Computation of presumptive business income in certain cases

	Special provisions for computing profits and gains of business of civil construction [Section 44AD]
	Special provisions for computing profits and gains of business of plying, hiring or leasing goods carriages [Section 44AE]
	Special provisions for computing profits and gains of retail business [Section 44AF]

	The broad features of the scheme are as under:

(a) Notwithstanding anything to contrary contained in sections 28 to 43C, in the case of an assessee engaged in the business of civil construction or supply of labour for civil construction, a sum equal to 8% of the gross receipts paid or payable to the assessee in the previous year on account of such business shall be deemed to be the profits and gains of such business chargeable to tax under the head "Profits and gains of business or profession".

(b) The assessee has to declare a higher income if such income is more than the aforesaid amount of 8%

(c) This scheme shall not be applicable if the aforesaid gross receipts paid or payable exceeds an amount of Rs. 40,00,000.

(d) Gross receipts will not include the value of material supplied by the client.


	The broad features of the scheme are as under:

(a) Notwithstanding anything to the contrary contained in sections 28 to 43C in the case of an assessee, who owns not more than 10 goods carriages at any time during the previous year and who is engaged in the business of plying, hiring or leasing of goods carriages, his income from such business shall be deemed to be computed as under:


(i)
For heavy goods vehicle — Rs. 3,500 for every month or part of a month during which the heavy vehicle is owned by the assessee in the previous year;


(ii)
For goods carriage other than heavy goods vehicle — Rs. 3,150 for every month or part of a month during which the goods carriage is owned by the assessee in the previous year.

(b) The assessee has to declare the higher income if such income is more than the aforesaid amount.

(c) Provision of section 44AE are not applicable in case the assessee owns more than 10 goods carriage or where he declares lower profits and gains than the profits and gains specified in section 44AE.
	The broad features of the scheme are as under:

(a) Notwithstanding anything to the contrary contained in section 28 to 43C, in the case of an assessee engaged in retail trade in any goods or merchandise, a sum equal to 5% of the total turnover in the previous year on account of such business shall be deemed to be profits and gains of such business chargeable under the head profits and gains of business or profession.

(b) The assessee has to declare a higher income if it is more than the aforesaid amount of 5%.

(c) The scheme shall not be applicable if the total turnover of such retail trade exceeds Rs. 40 lakhs in the previous year.

	Common provisions applicable for sections 44AD, 44AE and 44AF

	(1) Any deduction allowable under the provisions of sections 30 to 38 shall, for the purposes of above income, be deemed to have been already given full effect to and no further deduction under those sections shall be allowed. However, remuneration and interest paid/payable to partners, shall be allowed as deduction from the income computed under this Section. Such deduction shall, however, be subject to the conditions and limits specified u/s 40(b).

	(2) The written down value of any asset used for the purpose of the business shall be deemed to have been calculated as if the assessee had claimed and had been actually allowed the deduction in respect of the depreciation for each of the relevant assessment years.

Deemed deduction of depreciation is assumed for the purpose of arriving at opening W.D.V. of the succeeding year, so as to enable the assessment in normal course for later years, if it becomes necessary. 

	(3) The provisions of sections 44AA regarding maintenance of accounts and 44AB regarding tax audit shall not apply in so far as they relate to this business and in computing the monetary limits under those sections for other business/profession, the gross receipts or, as the case may be, the income from the said business shall be excluded. 

For instance, a person may have gross receipts/turnover of Rs. 30 lakhs from civil construction business, Rs. 20 lakhs from retail trade business, Rs. 25 lakhs from trading in steel and Rs. 10 lakhs from garment manufacture. Although his total gross receipts are Rs. 85 lakhs, he will not be required to have his accounts audited, since his gross receipts/turnover after excluding the turnover/gross receipts from the business of civil construction and retail trade are Rs. 35 lakhs which is still less than Rs. 40 lakhs, the limit provided in section 44AB. Further, he will have to maintain books of account for steel and garment business and not for construction or retail business.

	(4) The assessee may choose not to opt for the scheme and may declare an income lower than 8% or specified amount mentioned in section 44AE or 5% of turnover mention in section 44AF of the gross receipts. In this case, the assessee shall have to keep and maintain books of account and get his accounts audited by a chartered accountant.

(5) The income estimated as per section 44AD, 44AE or 44AF, shall be his income from the business of civil construction or goods carriage or retail trade, as the case may be. Since income will be aggregated with other income of the assessee and deductions u/s 80C to 80U, if any, will be available to the assessee, subject to fulfillment of conditions mentioned therein.

(6) Section 44AD(1) or 44AE(1) or 44AF(1) overrides the provisions of section 28 to 43C as this sub-section begins with a non-obstante clause namely, "Notwithstanding anything to the contrary contained in sections 28 to 43C". Therefore, the provisions relating payment otherwise then account payee cheque/draft exceeding Rs. 20,000 covered by section 40A(3) or payments which require tax deduction at source under section 40(a)(i) or (ia) will not be covered.


1. For the purposes of this scheme, the expression 'Civil construction' includes:


(a)
the construction or repair of any building, bridge, dam or other structure or of any canal or road;


(b)
the execution of any works contract like works relating to electrical fitting plumbing, land filling, landscaping work, etc. [Circular No. 684, dated 10-6-1994].

2.
Income from vehicles is to be computed for every month or part of the month during which these were owned by the assessee even though these are not actually used for business. An assessee, who is in possession of a goods carriage, whether taken on hire purchase or on instalments and for which the whole or part of the amount payable is still due, shall be deemed to be the owner of such goods carriage.

Question 19: AB & Co. a partnership firm engaged in the business of civil construction has a gross receipt of Rs. 32,00,000 from such business. The partnership deed provides for payment of salary of Rs. 3,000 p.m. to each of the partners i.e. A and B. The firm uses machinery for the purpose of its business and the WDV of the machinery as on 1-4-2008 is Rs. 2,00,000. The machinery is eligible for depreciation @ 15%. Compute the profits from the business, if the firm opts for the scheme under section 44AD.

(b) What will be profit from the business, if each partner is paid Rs. 7,000 p.m. as salary instead of
Rs. 3,000 p.m.

Question 20: X owns the following commercial vehicles:


(i)
2 light commercial vehicles — One for 9 months and two days and the other for 12 months.


(ii)
1 heavy goods vehicle — for 6 months and 25 days.


(iii)
2 medium goods vehicles — One for 6 months and the other for 8 months and 15 days.


(iv)
one heavy vehicle for 12 months


(a)
Compute the income from business if X opts for the scheme u/s 44AE. Also compute his tax liability for the assessment year 2009-10, if his income from other sources is Rs. 40,000 and he deposits Rs. 50,000 in PPF Account during the previous year.


(b)
What will be the income if the trucks were not used for business for two months during the year due to strike?

31 Computation of presumption Business income in case of non-residents and foreign company in certain cases

	Special provisions for computing profits and gains of shipping business in the case of non-residents [Section 44B]
	Special provisions for computing profits and gains in connection with the business of exploration, etc., of mineral oils [Section 44BB]
	Special provisions for computing profits and gains of business of operation of aircraft in the case of non-residents [Section 44BBA]
	Special provisions for computing profits and gains of foreign companies engaged in the business of civil construction, etc. in certain turnkey power projects [Section 44BBB]

	Notwithstanding anything to the contrary contained in section 28 to 43A in the case of an assessee, who is a non-resident and is engaged in the business of operation of ships, a sum equal to 7.5% of—


(a)
the amounts paid or payable whether in or out of India to the assessee or to any person on his behalf, on account of carriage of passengers, livestock, mail or goods shipped at any port in India, and


(b)
any amount received or deemed to be received in India by or on behalf of the assessee, on account of carriage of passengers, livestock, mail or goods shipped at any port outside India,

shall be deemed to be the profits or gains of such business chargeable to tax under the head PGBP. The carriage amount will also include amount paid or payable or received or deemed to be received by way of demurrage charge or handling charge or any other amount of similar nature.
	Notwithstanding anything to the contrary contained in section 28 to 43A, except section 42 in case of an assessee who is non-resident engaged in the business of providing services or facilities in connection with, or supplying plant and machinery on hire, used or to be used, in the prospecting for, or extraction or production of, mineral oils a sum equal to 10% of:


(a)
the amount paid or payable whether in or out of India to the assessee or someone on his behalf on account of the provision of such services and facilities and supply of plant and machinery on hire used or to be used in the prospecting for, or extraction or production of mineral oils in India, and


(b)
The amount received or deemed to be received in India by or on behalf of the assessee on account of the provision of services and facilities in connection with or supply of plant and machinery on hire used, or to be used, in the prospecting for, or extraction or production of, mineral oils outside India shall be deemed to be profit and gains of such business chargeable to tax under the head PGBP.



Provisions of section 44BB not to apply in certain cases: The provisions of this section shall not apply to any income to which the provisions of sections 42, 115A or 293A apply for the purpose of computing profits or gains or any other income referred to in these sections.
	Notwithstanding anything to the contrary contained in section 28 to 43A, in case of an assessee who is non resident engaged in the business of operation of an aircraft a sum equal to 5% of:


(a)
the amount paid or payable whether in India or out of India to the assessee or to any person on his behalf on account of carriage of passengers, live-stock, mail or goods from any place in India, and


(b)
the amount received or deemed to be received in India by or on behalf the assessee on account of carriage of passengers or livestock, or mail or goods from a place outside India.



shall be deemed to be the profits gains of such business and chargeable to tax under the head PGBP
	Notwithstanding anything to the contrary contained in section 28 to 44AA, in the case of an assessee, being a foreign company, engaged in the business of civil construction or the business of erection of plant or machinery or testing or commissioning thereof, in connection with a turnkey power project approved by the Central Government in this behalf, a sum equal to 10% of the amount paid or payable (whether in or out of India) to the said assessee or to any person on his behalf on account of such civil construction, erection, testing or commissioning shall be deemed to be the profits and gains of such business chargeable to tax under the head "Profits and gains of business or profession".



	Common provision for section 44BB and 44BBB

The assessee can declare income under section 44BB and 44BBB to be lower than 10%: Such assessee may claim lower profits and gains than the aforesaid amount of 10% if the following two conditions are satisfied:—


(a)
The assessee keeps and maintains such books of account as are required u/s 44AA(2), and


(b)
The assessee gets the accounts audited and furnishes a report of such audit as required u/s 44AB.

However, in this case, the Assessing Officer shall proceed to make assessment of the total income/loss of the assessee only under scrutiny assessment as per section 143(3).


Question 21: State with reasons whether the following expenses are admissible as deduction while computing income from business or profession:


(i)
An expenditure of Rs. 20,000 incurred towards cost of neon signs fixed on office premises for advertising the products of the assessee.


(ii)
Stock-in-trade was lost in fire, amounting to Rs. 12,000 and was debited to Profit and Loss Account.


(iii)
Amount spent on a successful suit filed against a person for infringing trade mark of the assessee—Rs. 10,000


(iv)
Interest paid to bank Rs. 15,000 in connection with overdraft obtained for paying dividend.


(v)
Entertainment expenses of Rs. 28,000 incurred during the previous year.


(vi)
Capital expenditure of Rs. 1,00,000 has been incurred towards promotion of family planning amongst employees of ABC Ltd. 


(vii)
Rs. 20,000 were spent in the previous year in connection with statutory income tax proceedings.


(viii)
Rs. 3,000 spent in connection with installation of a new telephone connection.


(ix)
Travelling expenses of a Director of ABC Ltd. Rs. 20,000 incurred on a tour to U.S.A. in connection with the negotiation of purchase of a new machinery.

(x)
      Compensation paid to the widow and children of deceased employee of the factory on the orders of Labour  Court.
Annexure
Written down value for purpose of charging depreciation if during the previous year there is also a slump sale:
What is a slump sale: As per section 2(42C) "slump sale" means the transfer of one or more undertakings as a result of the sale for a lump sum consideration without values being assigned to the individual assets and liabilities in such sales.

In case, a slump sale has also taken place during the previous year, the written down value for the purpose of charging current year depreciation shall be computed as under:

Step I
Determine the written down value of the entire block at the beginning of relevant previous year.

Step II
Add the actual cost of any asset falling within that block, acquired during the previous year.

Step III
Deduct money payable in respect of any asset of the same block which is sold or discarded or demolished or destroyed during the previous year together with scrap value if any. However, the deduction in this case cannot exceed the aggregate of the amount computed under step I + step II.

Step IV
In the case of a slump sale deduct actual cost of asset falling within that block as reduced:


(i)
by the amount of depreciation actually allowed to him in respect of any previous year relevant to the assessment years upto 1987-1988, and


(ii)
by the amount of depreciation that would have been allowable to the assessee for any assessment year 1988-89 onwards as if the asset was the only asset in the relevant block of assets,


so however that the amount of such decrease does not exceed the written down value. (i.e. amount computed as per Step I + Step II - Step III)

Step V
The resultant figure i.e. step I + step II - step III - step IV shall be the written down value for the purpose of charging current year depreciation of block left with the assessee after the slump sale.

Question 22: (a) A company makes a slump sale of one of its divisions on 1-4-2008 for Rs. 20,00,000. The W.D.V. of the block of assets being plant and machinery carrying 15% depreciation was Rs. 12,00,000. The company has acquired a new machinery X on 5-7-2008 for Rs. 3,00,000 and sold machinery Y on 30-12-2008 for Rs. 9,00,000. The plant and machinery which were transferred under the slump sales were acquired at actual cost of Rs. 14,00,000. The amount of depreciation allowed on such plant and machinery was as under:

                Actual depreciation upto assessment year 1987-88 Rs. 2,40,000.


Depreciation for assessment years 1988-89 to 2008-09 (assuming that these were the only machines in that  block) Rs. 4,50,000.

(b)
 Take the above illustration and assume that depreciation allowed for assessment years 1988-89 to 2008-09 for plant and machinery transferred in slump sale is Rs. 6,20,000 instead of Rs. 4,50,000.

(c) 
Take the above illustration and assume that the assets sold during the year were Rs. 16,00,000 instead of Rs. 9,00,000.

Specified Profession





Maintenance of Books of A/c is compulsory





Specified Books of A/c to be maintained





Any books of A/c to be maintained





If gross receipts in all 3 preceding years exceed Rs. 1,50,000�or in case of a new profession it is likely to exceed Rs. 1,50,000





If gross receipts doesn’t exceed Rs. 1,50,000 in any of the preceding 3 years or in case of a new profession it is not likely to exceed Rs. 1,50,000





No requirement of maintenance of any books of account in any other case.





Books of account to be maintained 


If


Total sale/receipts exceed Rs. 10 lakhs, or


Business or professional income exceeds Rs. 1,20,000


in any of the 3 years immediately preceding the relevant P.Y.


If it is a new business/profession set up, it total receipts/sales   exceed Rs. 10 lac or its business/ professional income exceed Rs. 1,20,000 in the relevant previous year





Non-specified Profession or Business





10. Expenditure on Scientific Research [Section 35]





100 % Deduction





Weighted Deduction of 125%





Weighted Deduction of 150%








