How to Create a Charitable Trust
What is a Charitable Trust ?

A charitable trust lets you donate generously to charity, and it gives you and your heirs a big tax break. However, if you just want to make a few small charitable gifts, then a charitable trust probably isn't worth the bother.

You need to do some serious thinking before you set up a charitable trust. Charitable trusts require that that you give up legal control of your property, and charitable trusts are irrevocable -- once the trust becomes operational, you cannot change your mind and regain legal control of the trust property.

Income Tax Act has specific provisions for exempting income of a charitable trust and also giving deduction u/s 80G to persons giving donation to approved charitable trusts. Social welfare is the basic responsibility of government. Charitable and Religious Trusts lessen this burden. Therefore, tax concessions are offered. Income applied for predefined and declared charitable object is exempt from income tax. Wealth tax is also not charged on properties held. If eligible, donor is also given deduction from income tax u/s 80G or section 80GGA. Skillful and Intelligent tax planner tends to use trust for evasion of taxes. This result in a plethora of regulatory measures. Consequently, the legislation has become confused and complicated. More so because the term like 'income', 'capital', 'capital gains', 'donations', etc., used in normal tax parlance or even in ordinary parlance have entirely different meanings and connotations in the case of trusts.

Following are few instances:-

Normally, gifts are capital receipt and not charged to tax either in the hands of the donor or the donee. However, donations to trusts are their income.

The income of trusts is real income. Normal statutory deduction and rebates are not available to trusts.

Profit & Loss is meaningless. A charitable trust is not expected to earn any profit. Tax is based on Income & Expenditure

The process of setting up a charitable trust , therefore , has two steps:

Registering a Trust deed with registering authority.

Applying before Commissioner of Income Tax for registration of trust for the purpose of exemption.

Registering a trust deed

Prepare the  trust deed   on non-judicial stamp paper.

[Compute value of stamp paper as per the value of the property of the trust deed]

Submit it the office of District Registrar.

Important points to incorporate in the trust deed

Name of the trust deed.

Name of the authors or settler of the trust.

Name of the trustees

Clearly mention if the public at large are beneficiaries.

Details regarding principal office and other branch office.

Details regarding the property which devolve on trustees

Procedure of appointment, replacements and removal  of trustees along with their duties,rights and power.

Rights and duties of beneficiaries.

Procedure of registration with income tax dept. 

As per Rule 17A , apply  in Form 10A in duplicate to Commissioner of Income tax (Exemption) within whose jurisdiction the trust falls.  Following documents should accompany

Original copy of instrument creating the trust/institution, .

Documents evidencing the creation of trust/institution, with one copy thereof, where trust/institution is created otherwise than under an instrument.

If the trust/institution was in existence during any year(s) prior to financial year in which application for registration is made, the application should be accompanied by two copies of accounts of trust/institution relating to prior year or years, not being more than 3 years immediately preceding the year in which application is made.

Time limit for applying for registration 

Before the expiry of 1 year from the date of creation of the trust.

Essential conditions for exemption. 

The following main conditions are essential for claiming exemption under section 11

I. The trust should not be created for the benefit of any particular religious community or caste.

II. No part of the income should directly or indirectly be for the benefit of the settlor or other specified persons.

III. The property should be held wholly for charitable purposes.

IV. The three conditions mentioned above also apply to religious trust created on or after April 1, 1962.

V. The exemption is confined to only such portion of the trust's income which is applied to charitable or religious purposes or is accumulated for applying to such purposes within the limits of accumulation permitted under section 11(1) and (2).

VI. The exemption is restricted to such portion of the income as is applied to charitable or religious purposes in India except in the cases covered by section 11(1)(c).

VII. The exemption from tax will not be available to any religious or charitable trust or institution in respect of business profits, unless -

VIII. The business is carried on by the trust wholly for public religious purposes and the business consists of printing and publication of books or publication of books or is of a kind notified by the Government.

IX. The business is carried on by the institution wholly for charitable purposes and the work in connection with the business is mainly carried on by the beneficiaries of the institution and separate books of account are maintained by the trust/institution of such business.

X. Trusts or institutions can carry out business activities if business activities are incidental to the attainment of its objectives and separate books of account are maintained. In other words, irrespective of whether any business is carried on by such a trust or institution or the business undertaking itself is held in trust, in either case, the trust or institutions is charged to tax on such profits and gains at the rates of tax applicable in the case of individuals, association of persons, body of individuals, etc., if the above conditions are not satisfied.

