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The Hon’ble ITAT, Mumbai in the case of Gajendra Kumar T Agarwal vs. ITO has held that losses of earlier years from derivative transactions are eligible for set off against the profits from derivative transaction of A.Y.: 2006 – 07.

Facts and background

In the cited case, assessee earned profit of Rs. 1,91,48,060/- from dealing in derivative transaction. The assessee, for the earlier years incurred aggregate losses of Rs.4,68,75,320/-. Accordingly, the assessee set off the profits against the losses of earlier years from derivative transactions.

During the assessment proceedings, the Ld. A.O. accepted the contention of the assessee and allowed to set off the profits against losses of earlier years. However, the Hon’ble CIT was of the view that set off granted by the A.O. rendered the assessment order as “erroneous and prejudicial to the interest of revenue” and invoked the provisions of Sec. 263 and issued show cause notice to the assessee as to why set off so granted not be

withdrawn.

The assessee submitted that the nature of transactions, being derivatives trading, profit and loss is mutually adjusted and balance loss has been carried forward in earlier years, being on derivatives transactions, current year’s profit, also being in derivatives

transaction, is thus entitle to be set off against such carried forward losses. However,

Hon’ble CIT did not accept the plea and declined to set off past losses against current

year’s profits. Aggrieved by the order of Hon’ble CIT, the assessee preferred an appeal

before the Hon’ble ITAT, Mumbai.

Key Observations and Rulings of the ITAT

During the appellate proceedings, the Hon’ble ITAT discussed various courts judgements, amendments in the provisions of the Sec. 43(5) & the provisions of Sec. 72 & Sec. 73 and held that losses incurred in derivative trading are held to be eligible for being set off

against normal business profits, as derivative trading itself is treated as a non – speculative Business, and losses of any non – speculative business can be adjusted against profits of any non – speculative business

As a result, the Hon’ble ITAT decided the appeal in favour of the assessee and quashed the impugned revision proceedings and set aside Hon’ble CIT’s order.

Our  View

In our view, the above case will profoundly be of immense help to the numerous assessee’s who haveincurred losses from derivative transactions in earlier years, but were not eligible for set off in view of amendment in Sec. 43(5) stating the derivative transactions shall not be considered as Speculative transactions from 1.4.2006. Based on the above decision, the assessee can set off the losses of earlier years from derivative transaction against derivative profits.
