	

	Questions & Answers
Direct Taxes


Issues on Tds under the head salary
1.(a) What is the employers responsibility and liability in respect of employee joining employment in the middle of the financial year. The employee is unwilling to give details of salary and withholding tax from previous employment. Should the new employer consider the following while deducting the tax at source?
· Basic exemption limit
  
· Investments made during the previous year but prior to joining the employment. 
Ans:
(a) To obtain, if employee furnishes, details of income under the head “salaries” due or received by him from the other employer or employers, the TDS and such other information as the employee may furnish in Form No. 12B.
– If employee is unwilling to give details of salary and withholding tax from other employment, then, the employer who is paying any income chargeable under the head “salaries” from the employment with him, should deduct TDS computed on the amount payable at the average rate of income tax computed on the basis of rates in force for the financial year in which the payment is made on the estimated income – u/s. 192(1)..
– Yes
– No.
(b) If a person has two employers simultaneously, on whom does the liability to deduct tax at source arise?
Ans:
As per choice of employee to whom he may furnish the details of other employment, details of TDS and other details as per sec. 192(2)
2. X is in employment of of A Ltd. drawing salary of Rs. 4,20,540/-. During the year, he contributes Rs. 30,000/- to PPF. He has disclosed the following additional information to the employer:-
	 
	

		Professional income from Consultancy
(Net)
	50,000

	TDS u/s. 194J on consulting income
	20,000


	Losses under the head                 House Property 

	(1,40,000)

	Loss under the head Short Term Capital Gain
	(5,000)

	Donation covered u/s. 80G
	50,000




	

	
	

	
	

	
	

	
	


What will be the withholding tax liability and how will it be calculated by the employer?
Ans:
– As per S. 192(2B), where an employee having any income chargeable under the head “Salaries” has in addition, any income chargeable under any other head of income for the financial year, he may send to his employer, a statement of particulars of such other income and the tax, if any, deducted thereon and also the loss, if any, under the head “Income from house property”
[vide Rule 26B(1)]. This statement is to be accompanied by verification as prescribed in Rule 26B(2), when such statement of particulars are sent by the employee, the employer shall take into account such income and tax for TDS.
– It has been specifically provided in the proviso to S. 192(2B) that this sub-section shall not in any case have the effect of reducing the TDS, except where the loss under the head “Income from house property” has been taken into account, from the income under the head “salaries” below the amount that would be so deductible, if other income and TDS thereon had not been taken into account.
– Thus, while calculating total income, A Ltd would take into account Rs. 30,000/- contributed to PPF under S. 80C, however, donation for charitable purpose under S. 80G would not be taken as per CBDT cir. No. 1 dt. 11/01/10 for financial year 2009/10. TDS after reducing loss from house property, without taking other income and tax would be Rs. 10,354/- i.e.
	On first Rs. 1,60,000/- 
	Nil

	On Rs. 1,60,000/- to Rs. 3,00,000/- 
	10%

	On Rs.3,00,000/- to Rs. 5,00,000/- 
	20%

	On above Rs. 5,00,000/- 
	30%


So tax liability of employer would be Rs. 10,354/- as under:
	
	Normal (Rs.)
	u/s. 192(2B) (Rs.)

	Salary
	4,20,540
	4,20,540

	Other income – Professional
	70,000
	

	
	4,90,540
	4.20.540

	Loss under House Property
	1,40,000
	1,40,000

	
	3,50,540
	2,80,540

	Less: PPF u/s. 80C
	30,000
	30,000

	
	3,20,540
	2,50,540

	
	
	

	Tax payable
	19,681
	10,354

	Less: Tax deducted
	20,000
	

	Refund
	319
	



3. (a) Is there any provision whereby employer can give refund of excess tax deducted to the employee within the year/after year end?
Ans:
– No. An employer has right to adjust during the financial year u/s. 192(3)
– Employee has to claim from Dept.
(b) By mistake deduction of tax at source has been made at wrong rate/lower rate/due to omission in the calculation of surcharge/education cess. While filing return of income, the employee pays the differential amount as self assessment tax. Subsequently on TDS assessment, demand is raised on the employer for the same differential amount. Employer proposes to recover the said amount from the employee. Is the employer justified in doing so or is there any remedy available to the employer?
Ans:
– Basic duty to pay the tax is of the employee, however, as a vicarious liability, the employer has to deduct the tax. So, if the employee has paid the difference; no tax could be recovered from the employer. S. 191 plus other decisions support this view.
– However, interest u/s. 201 can be charged from the date from which TDS was deductible to the date of payment by the employee on short deduction of TDS
[ See Hindustan Coca Cola Beverage (P) Ltd. 293 ITR 226(SC)]
(c) If the employer has made excess deduction of tax at source in case of bulk return of an employee what is the remedy available to the employer and under which section?
Ans:
If employer has deducted excess tax on bulk return, then, the employees have to obtain the refund authorizing employer to collect or indicate the bank account number, wherein the refund would be credited directly [see Scheme for Bulk Filing of Return By Salaried Employees, 2002]
(d) Where Non-Residents are deputed to work in India and taxes are borne by employer, if any refund becomes due to the employee after he has already left India and has no bank account in India by the time the assessment orders are passed, whom the refund can be issued?
Ans:
The refund can be issued to the employer as the tax has been borne by it.
[Refer circular no. 707 dated 11/07/1995].

