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1. Bad debts – Sec. 36(1)(vii) – Regular course of money lending business could not brushed aside merely for want of money lending license – Pendency of recovery proceedings against debtor not a criteria for disallowing bad debts – If facts establish no chance of recovery, bad debts allowable – A.Y. 1999-2000 

B.N. Khandelwal vs. ITO (2007) 16 SOT 343 (Mum); Order dated 30-5-2007

Assessee having entered into number of transactions over the years whereby it has earned interest on loans and advances given in the ordinary course of business could not be brushed aside merely for the reason that the assessee was not having money lending licence and, therefore, the assessee was engaged in the business of money lending. Pendency of recovery proceedings against debtor cannot come in way of allowing of bad debts, if other facts clearly establish that there are no chances of any recovery of the money even if a decree in favour of the assessee is pronounced by the Court. 

2. Capital Gains – Ss. 10(3), 45 & 48 – Land acquired by adverse possession – Cost of acquisition was nil – Sale of land – Capital receipt not taxable – A.Y. 1995-96 

DCIT vs. Star Chemicals (Bom) (P) Ltd. [2007] 110 TTJ 753 (Mum); Order dated 30-4-2007

Land acquired by adverse possession had no cost of acquisition and did not give rise to capital gains on sale thereof. Legal expenses incurred for defending the title would not constitute cost of acquisition for purpose of capital gains tax. There is nothing in section 10(3) to bring to tax all capital receipts that cannot be taxed under the provisions of section 45(1).

3. Capital Gains – Ss. 2(47) & 45 – Effective date of sale of shares – Expression ‘transfer’ in section 2(47) is not confined to sale and thus Sale of Goods Act not applicable – Sale of shares by share purchase agreement dated 17-3-1998 followed by delivery of share certificate and transfer deed on 23-4-1998 – Date of transfer for purpose of sec. 45 is 17-3-1998 – AY 1998-99. 

Max Telecom Ventures Ltd. vs. ACIT (2007) 110 TTJ 659 (Asr); Order dated 23-3-2007

Assessee having sold shares through a share purchase agreement dated 17/3/1998, which was acted upon and followed by delivery of share certificates along with transfer deeds on 23-4-1998, the case is fully covered by Circular No. 704 dated 28-4-1995 wherein it was mentioned that when shares are transacted directly between the parties and not through stock exchange, date of contract of sale as declared by the parties shall be treated as the date of transfer provided it is followed up by actual delivery of shares and the transfer deeds and, therefore, the date of execution of the agreement; i.e., 17-3-1998 is to be reckoned as the date of transfer of shares for the purpose of section 45 and not 23-4-1998.

4. Penalty – Sec. 271B – Running of nursing home – Receipts consisted only of room rents, theatre rent & pre and post-operative nursing care – Professional fees charged by doctors directly to patients – Activities of nursing home constitutes business – Gross receipts below Rs.40 lakhs – Penalty not leviable – A.Y. 1998-99 & 1999-2000 

Shalini Hospitals vs. ACIT (2007) 110 TTJ 690 (Hyd); Order dated 26-5-2006

The receipt of the assessee nursing home from room rents, theatre charges, etc., was business receipt since the professional fees were separately charged by the doctors from the patients and therefore it was a case of business and not profession. Thus, since the gross receipts of the activities of the nursing home was below Rs. 40 lakhs prescribed under section 44AB for getting the accounts audited, the assessee was not obliged to get the accounts audited and hence, not liable for penalty under section 271B.

5. Penalty – Sec. 158BFA(2) – Estimation of profit applying higher net profit rate – No material found or seized suggesting higher net profit rate – Penalty u/s. 158BFA(2) not mandatory – No evidence to show assessee concealed income – Penalty not leviable – Block period ending on 4-6-2002 

Smt. Bitoli Devi vs. ACIT (2007) 110 TTJ 735 (Lucknow); Order dated 27-4-2007

In the absence of any material on record suggesting higher estimate of net profit rate, assessee cannot be said to have concealed the particulars of income merely because the AO and the CIT(A) have applied higher net profit rate than that applied by the assessee to estimate the profit on undisclosed sales and therefore, penalty under section 158BFA(2) was not leviable.

6. Reassessment – Limitation – 

Ss. 147, 150 & 153(2) – Observation of CIT(A) that AO is free to take action in other assessment year – Not a direction to AO to initiate reassessment proceedings – 

Even otherwise, reassessment proceeding was barred by limitation – A.Y. 1997-98

Smt. Neelam Gupta vs. ITO [2007] 110 TTJ 714 (Lucknow); Order dated 22-5-2007

Observation made by the CIT(A) that “the AO is however free to take action in A.Y. 1997-98” could not be construed as a direction to the AO to initiate reassessment proceedings for A.Y. 1997-98 and, therefore, notice under section 148 for A.Y. 1997-98 issued on 16-11-2004 was time-barred. Even assuming otherwise, the reassessment proceedings were time-barred in view of provisions of section 150(2) on 10-6-2004 when the appellate order for asst. yr. 1998-99 was passed since reopening could have been done for A.Y. 1997-98 only up to 31-3-2004 and not beyond that.

