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When the deductee has paid tax, the deductor who has not deducted the tax at source, cannot be made to pay the tax not deducted by him at the time of payment but liable to pay interest u/s. 201(1A)
Hindustan Coca Cola Beverage P. Ltd. vs. Commissioner of Income-tax [(2007) 293 ITR 226 (SC)]

1. The appellant had paid the warehousing charges to M/s. Pradeep Oil Corporation on which tax was deducted @ 2% under section 194C of the Income-tax Act, 1961 (for short ‘the Act’). 

2. The Assessing Officer rejected the plea of the assessee that the payments made by the appellant company were in the nature of contractual payments on which tax was deducted at 2% under section 194C of the Act. The Assessing Officer accordingly held that the warehousing charges were in the nature of rent as defined in Explanation to section 194-I of the Act and, therefore, tax ought to have been deducted at 20% under the said provisions as against deduction of tax at 2% under section 194C of the Act. 

3. The appellant failed before the Income-tax Appellate Tribunal which held that the appellant was an assessee in default and the Tribunal upheld the levy of interest under section 201(1A) of the Act. In appeal, the High Court confirmed the order of the Tribunal. 

4. The appellant thereafter preferred a Miscellaneous Application in the appeals that were already disposed of seeking rectification of the order of the Tribunal dated 12-7-2002. 

5. The grievance of the appellant was that its alternative contention that the warehouser has been assessed on its income and the tax due has been recovered from it by the department and therefore, no further tax could have been collected from the appellant had not been considered by the Tribunal in its order dated 12-7-2002. The contention was that since the tax to be recovered by the department on the income has already been paid by the assessee, no further tax should be recovered from the appellant on the same income. 

6. The Tribunal accordingly recalled its earlier order dated 12-7-2002 for the limited purpose of taking up the particular ground raised in Ground No. 7 in the memorandum of appeal. The department did not challenge the said order. 

7. The Supreme Court held as under: 

i. that since the Department did not challenge the order of the Tribunal recalling its earlier order, that order attained finality and the High Court could not interfere with the final order; 

ii. without deciding the question whether the Appellate Tribunal could have reopened the appeal for rectifying an error apparent on the record, that, in view of Circular No. 275/201/95-IT(B) dated January 29, 1997, and since the assessee had paid the interest under section 201(1A) and there was no dispute that the tax due had been paid by the deductee (Pradeep Oil), the Appellate Tribunal came to the right conclusion that the tax could not be recovered once again from the assessee." 



