NO TDS ON SALARY FOR NON RESIDENT EMPLOYEE SERVING IN USA

As per Section 192 of the IT Act, any person responsible for paying any among under the head salaries is required to deduct tax at source at the time of payment. This section unlike some other provisions does not distinguish between payments of salary, to a resident, non resident or expatriate. Thus all payments which are taxable under the head salaries are also covered by the provisions of TDS, irrespective of the residential status of the recipient.

But as given in Article 16 of DTAA between USA and India, the Income from salary will only be assessed in USA.

“Article 16 - Dependent personal services - 1. Subject to the provisions of Articles 17 (Directors’ Fees), 18 (Income Earned by Entertainers and Athletes), 19 (Remuneration and Pensions in respect of Government Service), 20 (Private Pensions, Annuities, Alimony and Child Support), 21 (Payments received by Students and Apprentices) and 22 (Payments received by Professors, Teachers and Research Scholars), salaries, wages and other similar remuneration derived by a resident of a Contracting State in respect of an employment shall be taxable only in that State unless the employment is exercised in the other Contracting State. If the employment is so exercised, such remuneration as is derived there from may be taxed in that other State.

2. Notwithstanding the provisions of paragraph 1, remuneration derived by a resident of a Contracting State in respect of an employment exercised in the other Contracting State shall be taxable only in the first-mentioned State, if :


(a)
the recipient is present in the other State for a period or periods not exceeding in the aggregate 183 days in the relevant taxable year ;


(b)
the remuneration is paid by, or on behalf of, an employer who is not a resident of the other State ; and


(c)
the remuneration is not borne by a permanent establishment or a fixed base or a trade or business which the employer has in the other State.

3. Notwithstanding the preceding provisions of this Article, remuneration derived in respect of an employment exercised aboard a ship or aircraft operating in international traffic by an enterprise of a Contracting State may be taxed in that State.”
And also ruled in the Advanced Rulings  A.A.R. No.725 OF 2006 
“Salary paid by the Company registered in India to non-resident employees  for rendering services outside India shall not be taxable in India if the same has been offered for tax in the UK in pursuance of the DTAA”

“ The salary paid by the applicant to Mr.Manish Gupta shall not be taxable in India, if the same has been offered for tax in the U.K. in pursuance of the DTAA.,”

“The applicant shall not deduct tax at source.”

