OPINION

IN THE MATTER OF

Whether tax is deductible at source on interconnect user charges (IUC) paid by telecom operators?
FACTS

The company (M/s A) is engaged in the business of providing telecommunication facilities to their subscribers. It has been granted licenses for operating in its specified circle. M/S A is required to set up its own equipments and necessary infrastructure for operating and maintaining its network. In respect of subscribers which fell within the specified circle, the calls are handled exclusively through its own networks. However, where calls are to be made by subscribers of one network to another network, such calls had to be routed through other companies. For the purpose of providing the interconnection between two networks through ports, M/S A entered into agreements with other companies according to which it is required to pay interconnection and port access charges to them.
Interconnection charges apply when any voice or data, which originates in the network of one operator, is passed on the network of another. For instance, if a M/S A customer in Delhi makes a call to another M/S A user in Mumbai, and if the call is carried only on the M/S A network, then there will be no interconnect charges. 

However, if a M/S A customer in Delhi calls other company’s customer, then M/S A pays an interconnect charge to the other service provider for transit of the traffic.

The model works like this: if, say, M/S A bills any other telecom operator Rs 80 as interconnection and port charges and the other telecom operator, in turn, bills M/S A Rs 100 for the same services, then both the companies do not make the complete payments to each other. Here, M/S A just pays the difference of Rs 20 to the other telecom operator. 
Now, issue raised for consideration is that whether interconnect and port access charges are liable for deduction of tax at source under section 194J of the Act?
In this regard, it is first of all important to understand the meaning of interconnection

Interconnection 

Interconnection essentially means the physical connection of separate tel​ephone networks to allow users of those networks to communicate with each other. Interconnection ensures interoperability of services and increases end users’ choice of network operators and service providers. It means the commercial and technical arrangements under which service providers connect their equipment, networks and services to enable their customers to have access to the customers, services and networks of other service providers.

In order to ensure effective interconnection between different service providers and to regulate arrangements amongst service providers of sharing their revenue derived from providing telecommunication services, TRAI has made THE TELECOMMUNICATION INTERCONNECTION USAGE CHARGES (IUC) REGULATION, 2003 (1 of 2003). Through this Regulation, TRAI has provided for inter connection charges payable by one service provider to another service provider for the purpose of inter connection.

Interconnect user Charges

Interconnection charges i.e. IUC are the charges that typically includes a per-minute fee which network operators levy on one another to provide interconnection. IUC imply setting of charges to compensate explicitly one operator for the costs imposed on him by other operators use of his network to originate or terminate a call

Interconnect usage charges are for allowing the call from one service provider to be carried over to the other service provider. 

Issue of TDS

Through the process of interconnection, one service provider establishes a link between its own network, services and equipment with the network, services and equipment of other service provider. By providing the inter connection, the Interconnection provider does not render any services either to the Interconnection Seeker or to the subscriber of the services.

In such Interconnection, the user telecom service provider utilizes the facilities, switches etc. for transferring the calls from one network to another network. No technical services are provided or no knowledge is imparted by the telecom operators and the charges paid are only to use the other one’s network. In this process, various telecom operators have joined merely to provide the service to the subscriber and no technical service is provided to any of the operator. No doubt that the highly technical and sophisticated equipments and infrastructure is used by the telephone operators but that itself does not mean that the charges paid for routing the telephone calls through the said network means that the technical service is being provided.
The true nature of interconnection, in fact, is to provide the availability of telephone connection network to each other. Merely use of sophisticated technology cannot be interpreted as technical services. There should be essentially application of human mind in rendering that service so as to term a service as technical service. Under the interconnectivity agreement, service providers connect their equipment, network and service and enable their customers to have access to the customer's service network through network of other service providers. The interconnect charges levied on the service providers are to earn revenue with the usage of telephone lines by such service provider. Therefore, the interconnection charges are nothing but a simple revenue sharing arrangement between two service providers essentially in nature of telephone services. 

Hence, the same cannot be considered as provision of technical services which has been supported by various judicial pronouncements discussed below.

The relevant provisions and case law are being reproduced as under-

A. Relevant Provisions of the income tax Act 1961 :

As per Sec 194J of the Income Tax Act 1961 covering TDS on fees for professional or technical services;
“Any person, not being an individual or a Hindu undivided family, who is responsible for paying to a resident any sum by way of-- 

(a) fees for professional services, or

(b) fees for technical services, or 

(c) royalty, or 

(d) any sum referred to in clause (va) of section 28,

shall, at the time of credit of such sum to the account of the payee or at the time of payment thereof in cash or by issue of a cheque of draft or by any other mode, whichever is earlier, deduct an amount equal to ten per cent.”

Fees for technical services has been defined in Explanation (b) to section 194J read with Explanation 2 to section 9(1)(vii) of the Act which is as under:

"Fees for technical services" means any consideration (including any lump sum consideration) for the rendering of any managerial, technical or consultancy services (including the provision of services of technical or other personnel) but does not include consideration for any construction, assembly, mining or like project undertaken by the recipient or consideration which would be income of the recipient chargeable under the head "Salaries".
From the above definition, it can be observed that "technical services" involve rendering of services of managerial, technical or consultancy nature. Provisions of interconnect facilities however, do not involve rendering of any services.
B. Judicial Case Laws :
1. Skycell Communications Ltd. & Anr. vs. Dy. CIT & Ors. (2001) 251 ITR 53 (Mad).

In this case it was contended that that unless and until, there was an element of human interface, the facility of interconnection and port access could not be regarded as technical service and hence can not be subjected to TDS.

The decision is as follows:
“This definition shows that consideration paid for the rendering of any managerial, technical or consultancy service, as also the consideration paid for the provision of services of technical or other personnel, would be regarded as fees paid for "technical service"………Thus while stating that "technical service" would include managerial and consultancy service, the Legislature has not set out with precision as to what would constitute "technical" service to render it "technical service". The meaning of the Word "technical" as given in the New Oxford Dictionary is adjective 1. of or relating to a particular subject, art or craft or its techniques : technical terms (especially of a book or article) requiring special knowledge to be understood : a technical report. 2. of involving, or concerned with applied and industrial sciences : an important technical achievements 3. resulting from mechanical failure : a technical fault. 4. according to a strict application or interpretation of the law or the rules the arrest was a technical vi6lation of the treaty. 

Having regard to the fact that the term is required to be understood in the context in which it is used, "fee for technical services" could only be meant to cover such things technical as ar6 capable of being provided by way of service for a fee. The popular meaning associated with "technical" is "involving or concerning applied and industrial science". 

In the modern day world, almost every facet of one's life is linked to science and technology inasmuch as numerous things used or relied upon in every day life is the result of scientific and technological development. Every instrument or gadget that is used to make life easier is the result of scientific invention or development and involves the use of technology. On that score, every provider of every instrument or facility used by a person cannot be regarded as providing technical service.”
 Similar view about the essentiality of human element in technical services was taken in J.K. (Bombay) Ltd v Central Board of Direct Taxes and Anr (1979) 118 ITR

312 (Del)
2. Hfcl Infotel Limited. Vs. Income Tax Officer. [ITAT CHANDIGARH-B Bench] 99 TTJ 440 decision dated 13/12/2005

In this case also, it was held that although highly technical and sophisticated equipments and infrastructure are being used by the telephone operators but that does not mean that the charges paid for routing the telephone calls through the said network means that the technical service is being provided. The decision is as follows:
“We have heard both the parties and have gone through the orders of lower authorities and the decisions referred by the parties. We are of the opinion that the interconnect charges paid by the assessee to BSNL cannot be treated as technical services as provided under s. 194J. The assessee-company is paying interconnect charges for using the network of BSNL. No doubt that the highly technical and sophisticated equipments and infrastructure is used by the telephone operators but that itself does not mean that the charges paid for routing the telephone calls through the said network means that the technical service is being provided”

3. Further reference can be  made of  Delhi ITAT decision in the case of DCIT vs. Escotel Mobile Communications Ltd. order dated 31st August, 2007 in ITA No. 2154 to 2156/Del/2005, in which the issue considered by the Tribunal was whether interconnection and port/access charges paid by the assessee (here a cellular service provider) to BSNL by providing interconnection and access facilities constitute fee for technical services so as to attract section 194J of the Act and following the decision of Hon’ble Madras High Court in the case of Skycell (supra) it was held that payment was not for technical services.

4. Idea Cellular Limited. vs Deputy Commissioner Of Income-Tax.[ITAT DELHI-A Bench ] 121 TTJ 352 decision dated 28/03/2008
In this case also the decisions of Skycell ltd. And Escotel Ltd.(Supra) were followed and it was held that “In the case before us, the assessee is providing service to its subscribers and certain calls are routed by making use of the network of BSNL and for that purpose, the call charges received by the assessee from its subscribers are shared with BSNL. In our view, the said service cannot be treated as technical service and the provisions of s. 194J are not applicable. The orders of the lower authorities are vacated. Since, we have held that the provisions of s. 194J are not applicable, we do not see any reason to deal with the alternative plea of the assessee."
5. 319 ITR 139 Commissioner Of Income-Tax. vs Bharti Cellular Limited.[ DELHI High Court ] dated 31/10/2008

The Delhi High Court while interpreting the term ‘technical services’ has held that the services rendered through interconnection and port access, do not involve any human interface, and therefore, it could not be regarded as technical services (whether or not the facts and circumstances are similar to Skycell’s case (Supra) or not)
The relevant extracts of the judgment are as follows:
“It does not mean that MTNL/other companies which provide such facilities are rendering any technical services as contemplated in Expln. 2 to s. 9(1)(vii) of the said Act. This is so because the expression 'technical services' takes colour from the expressions 'managerial services' and 'consultancy services' which necessarily involve a human element or, what is nowadays fashionably called, human interface. In the facts of the present appeals, the services rendered qua interconnection/port access do not involve any human interface and, therefore, the same cannot be regarded as 'technical services' as contemplated under s. 194J of the said Act.
……………Thus, it is clear, whether we follow the line of reasoning taken in Skycell or not, the result is the same. The interconnect charges/port access charges cannot be regarded as fees for technical services. Consequently, both the questions are answered against the Revenue and in favour of the assessees.”
The views upheld in the abovementioned case laws have also been supported by various associations which, as mentioned below, are urging for a clarification/ Notification to be issued in this regard by the Govt.
C. Views expressed by Various Associations:
1. Association of Unified Telecom Service Providers of India (AUSPI), which is the representative industry body of Unified Access Service Licensees providing CDMA & GSM Mobile Services, Fixed Line Services as well as Value Added Services throughout the length and breadth of the country, is also making efforts to resolve the controversy regarding the issue of TDS on IUC charges.

AUSPI’s Pre Budget Proposal for the Financial Year 2010-11 also incorporated a request on issuing clarification on non deduction of TDS on interconnection charges.
 2. Similar views have been expressed by Cellular Operator Association of India (COAI) as per which TDS should not be applicable on interconnect charges paid by companies and necessary clarification / Notification should be issued in this matter.
As per COAI, “Interconnect charges are levied for allowing the call from the cellular service provider to be carried over to the other service provider. What is used is the infrastructure of service provider and not any technical service of other service provider.

Interconnect charges paid to other service provider are for allowing this connectivity for calls between mobile and land line telephones and not for any service rendered by the other operator to the Assessee.”

Conclusion:
In the light of the aforesaid provisions of the act and judgment
and taking into consideration the view expressed by AUSPI and COAI; we conclude that
Interconnection charges payable by M/S A to other companies are not liable to tax deduction at source due to following reasons:

· In the process of interconnection, the infrastructure of M/S A is used and not that of any other company. Interconnect facility is only to use the networks of other companies which are not providing assistance or aid to M/S A. In the process of interconnection, various telecom operators have joined merely to provide the service to the subscriber and no technical service is provided to any of the operator.
· The interconnection charges are nothing but a simple revenue sharing arrangement between two service providers essentially in nature of telephone services.
· Technical services involve rendering of services of managerial, technical or consultancy nature. Provisions of interconnect facilities however, do not involve rendering of any services.
· Services rendered through interconnection and port access, do not involve any human interface, and therefore, it could not be regarded as technical services and hence not liable to TDS.
· Therefore the higher wisdom of High Court and other appellate authorities both in case of applicability of statute and circular should prevail and TDS should not be levied on interconnection charges.

Thus, in my opinion, interconnection charges are not liable to TDS u/s 194J of the Income Tax act 1961.
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