S. 50C not applicable to “rights” in land & building like tenancy rights 
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Kishori Sharad Gaitonde vs. ITO (ITAT Mumbai) 

The assessee, a tenant in a flat, sold tenancy rights for Rs. 30 lakhs and offered long-term capital gains on the basis that the said sum was the consideration. The AO took the view that as the market value adopted the Sub-Registrar was Rs. 33,11,200, the said market value had to be adopted as the consideration u/s 50C. This was confirmed by the CIT (A). On appeal by the assessee, HELD allowing the appeal:

 (i) S. 50C is a deeming provision and incorporates a legal fiction that if the consideration received on transfer of land or building is less than the stamp duty value, the said stamp duty value shall be deemed to be the full value of consideration for purposes of computing capital gains;

(ii) It is trite law that a legal fiction cannot extend beyond the purpose for which it is enacted. As long as there is no ambiguity in the statutory language, resort to any interpretative process to unfold the legislative intent is impermissible. The statute has to be interpreted on the basis of the language used. No words can be added and only the language used can be considered so to ascertain the proper meaning and intent of the legislation. (Law on interpretation discussed in detail);

(iii) S. 50C does not apply to all capital assets but only to “land or building”. A tenancy right is not “land or building” (It is “rights” in building). Consequently, s. 50C has no application and the capital gains have to be computed on the basis of the actual consideration and not the stamp duty value.

Note: In Navneet Thakkar 110 ITD 525 (Jodh), Carlton Hotel 122 TTJ (Luck) 515 and Vijay Lakshmi Dhadia 20 DTR (Jp) 365 it was held that s. 50C did not apply if the transfer document was not stamped. In Inderlok Hotels 318 ITR (AT) 234 (Mum), Thiruvengadam Investments 34 DTR 81 and Excellent Land Developers 1 ITR (Trib) 563 (Delhi) it was held that s. 50C did not apply to land & building held as stock-in-trade. 

