Be prepared for litigation 
 
Q. I am a senior citizen and my annual income from pension and interest is around Rs 2.39 lakh. I sold a plot acquired by me in 1998 on April 18, 2008 for Rs 20 lakh. I purchased second floor (20 per cent of constructed house) on April 21, 2009 for Rs 18.60 lakh. I spent Rs 1.17 lakh on stamp papers, Rs 10,000 on registration charges and Rs 20,000 for paying commission to property dealer. Thus total expenses came to Rs 20.07 lakh. 
Kindly advise whether any income tax is payable by me for assessment year 2010-11. Which IT form should I fill? Should I show purchase/sale transaction in the IT form especially when it is written in  the instructions of IT forms that the purchase and sale of any immovable property value at Rs 30 lakh or more is to be entered in the form (item no.9 (ii) 6 and 7 of instructions).
A. The sale of plot acquired in the year 1998 would have resulted in a capital gain which was taxable for the assessment year 2009-10 (financial year April 1, 2008 to March 31, 2009). The tax on capital gain which was payable for the assessment year 2009-10 could have been saved provided 
(a) the net consideration (consideration for the transfer of the plot less expenditure incurred wholly and exclusively in connection with the sale) had been deposited in a bank account under capital gain scheme
(b) the investment in the purchase of a residential house had been made by withdrawals from the said account. Although you have purchased the house within a period of two years of the date of sale, there is a technical default as the amount of net consideration has not been deposited under capital gains scheme account before the due date of filing the tax return for assessment year 2009-10. The claim for exemption from the taxability of such capital gain for the assessment year 2009-10 under Section 54F of the Income-tax Act 1961 (the Act) would involve litigation for which you should be prepared. 
There is no tax liability in respect of capital gain on sale of plot for the assessment year 2010-11 as the sale has taken place in the year ended March 31, 2009. The purchase of a residential property being at a price which is less than Rs 30 lakh, technically there would not be any requirement to disclose the purchase of the residential house for which a total amount of Rs 20.07 lakh has been spent. 
Buying second joint property 
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Q. Person A and his wife, B, sell some shares/ property other than residential property and accrue Capital gains in the ratio of 80:20 i.e. A earns about four times more than B. A has a residential house more than 36 months old though possession was given less than 12 months back. B has a residential property jointly held with A and the housing loan is also joint in this case, but EMIs of the loan are being paid by B only. This also was booked and paid more than 36 months back but possession was given recently.
Now in this scenario can A and B buy another residential property jointly or as co-owners with ratio as 80:20 and avail of the benefits under Section 54F? 
A. It seems from the facts in the query that the capital gain has accrued on transfer of a capital asset other than an immovable property. The reply to your query is, therefore, based on the said presumption. Section 54F of the Act provides for the exemption from the taxability of capital gain provided the net consideration arising on the sale of a capital asset other than a residential house is utilised for the purchase or construction of a residential house within the specified period provided the assessee does not own more than one residential house except the one which is being purchased/constructed. The facts in the query indicate that A is already holding two residential houses and in case the new residential house property is purchased, it would not be possible for A to claim the exemption to the extent of 80 per cent of the share in the property. B owns only one property, it, therefore, should be possible for B to claim exemption under Section 54F of the Act to the extent of her investment in the proposed purchase of a residential house property. 
Co-owner’s tax liability 

Q. A plot had been purchased in the name of my wife, and a building has also been constructed on it. Sixty per cent of the amount invested in the said property has been spent by my wife from her own sources of income. Balance 40 per cent has been contributed by me in purchase of plot as well as in construction of the said property. As the property is in the name of my wife, will I be treated as a co-owner in the said property, and if the property is rented out then will I be liable to pay Income Tax in accordance with my share in the property? 
A. It is evident from the facts in the query that the plot had been registered in the name of your wife and the ownership of the house also vests in her. 
The contribution to the extent of 40 per cent towards the purchase of plot and the construction of the house can be treated as a gift to your wife for income-tax and wealth tax purposes. You would be considered as owner thereof to that extent. Income from property, if any, would also be taxable in your hands to the extent of the amount invested out of the gift made to your wife. It may also be possible to treat the said amount as a loan to your wife repayable at market rate of interest and in such a case the interest received/receivable from her would be taxable in your hands. If this option is exercised, the amount of loan should be refunded to you by her within a reasonable period. Further entire income from property in such a case would be taxable in the hands of your wife and interest paid/payable to you would be allowable as deduction from house property income subject to a maximum of Rs 1,50,000 if the property is self-occupied. 
Can’t claim deduction 

Q. My wife has been gifted a piece of land by my father out of his ancestral land. My wife is a state government employee in HP and I serve in the Railways. We have taken a joint home loan from a bank for construction of a house on the gifted land. Can I claim the tax benefits with respect to principal and interest payments. My wife does not come under the purview of tax yet. Kindly clarify. 
A. The deduction under Section 80C of the Act in respect of repayment of the principal amount towards the amount borrowed from a bank is allowable to a person who owns the house. Similarly the deduction under Section 24 of the Act for the interest paid/payable is allowable to an owner of the property. In view of the above provisions, it would not be possible for you to claim any deduction under the aforesaid provisions of the Act. 
No inheritance tax 
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Q. My issueless widowed sister was allotted a flat in a housing society in Delhi in 1991. She bequeathed it to me in her Will as part of her immoveable property. My queries are as under: 
In order to transfer the flat in my name after about four years of her death, would I be required to bear some computation and/or inheritance tax etc.?
After transferring the flat in my name, can I gift or Will it to my son without any implication of taxes and/or computation charges etc.?
What is the best course to make one of my sons owner of this flat without any lien /right over it of any member of his family?
Are there any tax liabilities and/or computation charges on inherited immoveable property?
Are there any tax or computation charges on gifted immoveable property?
Is it safe and economical to gift or bequeath immoveable property?
A. Your queries are replied hereunder: 
There is no inheritance tax leviable at present in the country. However, you may have to pay the transfer charges to the housing society on the basis of the Rules formulated by the society in which the flat is situated. 
Your son can purchase the plot from you and thereafter make a Will in favour of any person of his choice who may not be a part of his family. 
As stated above there is no inheritance tax leviable in the country. 
There is no gift tax chargeable today in respect of a gift received by a person from his relative. The term relative for this purpose has been defined in Section 56 of the Act. In case the relationship does not come within the ambit of such definition, the receipt of any sum or property exceeding Rs 50,000 is treated as income of the recipient. 
It would be advisable to make a Will in respect of a property because the same takes effect after death. In case of a gift, the possession of the property will have to be parted by a person who is alive. 
