Recent - Case Laws
Service Tax - 2010 - TMI - 35282 - AAR 
Commercial coaching and training centre - M/s CAE Flight Training (India) Pvt. Ltd., Bangalore, (CFTI), the applicant, is a joint venture between Flight Training Device (Mauritius) Ltd, a 100% subsidiary of CAE Inc., Canada and Emirates CAE Flight Training LLC, Dubai. The applicant is engaged in providing various Flight Training Services at its facility in Bangalore. It now intends to provide aircraft specific "Type Rating Training" to the trainee pilots as part of its flight training services. - CFTI has been approved by the Directorate General of Civil Aviation (DGCA) on a provisional basis to conduct aircraft-specific type rating training courses for B737 & A320 aircraft subject to certain conditions. CFTI has claimed that once the trainee pilots have completed the type rating training with it they will be issued a Certificate of Course Completion by CFTI which must be produced under the terms of para 5 of Section J Schedule II of the Aircraft Rules, 1937. - Held that - Certificate of Course Completion issued by CFTI cannot said to be a certificate which is recognized by law for the time being in force. The fact that such a certificate may be taken into account by the DGCA-approved Examiner for the purpose of evaluating the experience and content of training, will not make it statutory in character. - CFTI cannot be considered as a "vocational training institute" for the purpose of exemption from service tax under the category of "commercial training and coaching service" in terms of Notification No. 24/2004-ST dated. 10.09.2004

Service Tax - 2010 - TMI - 35281 - AAR 
Pandal and shamiana business - Questions - I Under which classification i.e. (a) to (zzy) of sub-section 105 of section 65 of Chapter-V of the Finance Act, 1994 are supply of furniture, fixtures, lights and light fittings, PA system and other articles, without providing/supplying/erecting a pandal or shamiana are covered. II Are pandals and shamianas supplied for Hindu marriages exempted from service tax as per the Notification F.No. B2/A/2000/TRU dated 10th September, 2004 - held that - even if the applicant does not provide, supply or erect a pandal or shamiana, any service provided by him, either directly or indirectly, to a client in connection with the preparation, arrangement, erection or decoration of a pandal or shamiana, including supply of furniture, fixtures, lights and lighting fittings, floor coverings and other articles for use therein, would be classifiable as taxable service under clause (zzw). - But if the supply is not in relation to pandal or shamiana the same is not taxable - Circular F.No. B2/A/2000/TRU dated 10th September, 2004 can not be treated as a notification and no exemption is available accordingly for supplied made for Hindu Marriages under the said circular

Customs - 2010 - TMI - 35280 - Tri 
Refund claim – interest on delayed refund - The importer thereafter filed a refund claim for Rs. 45704/- on October 1985 which was rejected – later Thereafter the refund claim was processed by the custom house and the necessary documents were furnished by the importer vide his letter dated 26-12-06. A copy of the balance sheet was called to examine the unjust enrichment angle on 19-2-07 which was furnished on 12-3-07. The refund claim was thereafter sanctioned – claim of interest on delayed refund rejected by the AC – held that - Tribunal and the Commissioner (Appeals) have upheld the applicability of the exemption notification and only then the cause of refund has arisen. Even otherwise once the refund claim was pending in 1991, then as per 1st proviso to sub-section (1) of Section 27, the claims were governed by the unjust enrichment and therefore while submitting the refund claim the importer was duty bound to submit proof that incidence of duty has not been passed on, which was not done by him on his own, but the documents were furnished in December 2006 and March 2007. – Interest not allowed.

Central Excise - 2010 - TMI - 35279 - Tri 
Job Work under cenvat credit – rule 4(5) – waste and scrap whether entitled to be sent on job work - remnants were sent to job worker for conversion into Copper bar in terms of provision of Rule 4(5)(a) of Cenvat Credit Rules, 2004, under job work challans, and returned. - During the scrutiny of the monthly records, the Range Superintendent pointed out discrepancy that, the scrap being final product is not entitled to be cleared in terms of Rule 4(5)(a) of Cenvat Credit Rules, 2004, and that the same needed to be cleared on payment of duty – held that - there is no question of holding scrap as final product and disallowing the benefit of clearance of scrap for converting into ingots, under Rule 4(5)(a). The demand of duty can only be confirmed, if there is diversion of generated scrap for any other purpose other than reconversion. It is not in dispute that in the present case, the scrap cleared by the appellants under job work challan has been returned in the form of ingots and properly accounted for. – demand set aside.

Central Excise - 2010 - TMI - 35278 - Tri 
Remission of duty – loss due to driage / seepage - The Appellants filed applications for remission of duty of Rs. 24,750/- and Rs. 58,437/- for the period October, 2000 and July, 2003, respectively, which have been rejected by the Commissioner of Central Excise, Lucknow. – held that - The storage losses claimed were 1.88% and 1.91% respectively of total molasses stored during the relevant period. The Appellant claimed remission of duty as within the permissible limit of 2% as prescribed by the Central Board of Excise & Customs vide letter No. 261/15/82-CX.8, dated 18-7-1983. - . In the present case, there is no dispute that the handling loss is before removal of the goods. There is no material available that the losses were occurred deliberately and/or otherwise. Therefore, the Appellants are eligible for remission of duty

Customs - 2010 - TMI - 35277 - Tri 
Overvaluation for claiming excess duty drawback - Confiscation and penalty – revenue contended that various activates were with a view to avail illegal draw back by over valuing the goods and therefore the goods were liable to confiscation and penalties were liable to be imposed – held that - . In such as scenario, loading of the goods can at best be considered as preparation for export bur certainly not attempt to export by over valuing the goods. Since preparation is not an offence, which will render the goods liable to confiscation under the Customs Act, 1962, we set aside the confiscation of the goods. Once there was no attempt to export, the question of imposing penalties for exporting the goods my mis-declaring the value etc. and for aiding and abetting such expert simply does not arise. Commissioner’s order is accordingly set aside and the appeals are allowed


