Section 139

Return of income

Constitutional validity
Filing of returns by persons satisfying economic criteria - The proviso to section 139(1) under which persons satisfying certain economic criteria are obliged to file a return irrespective of their income, cannot be termed as illegal or unconstitutional. No illegality could be found in the conditions prescribed for the purposes of filing the return. Filing of the return is simple and it cannot be termed as onerous. It must be treated as a duty of a citizen to file return even if he does not have an assessable income, provided he satisfies these conditions - P.P. Rajan v. Union of India [1999] 103 Taxman 95/236 ITR 815 (Ker.).
Voluntary return
Fixing of different dates for companies for filing returns is constitutionally valid - Companies constitute a different class by themselves, and therefore, prescribing different dates for filing return of income vis-a-vis other assessees cannot be considered to be violative of article 14 of the Constitution - N. Vinodkumar & Co. v. Union of India [1999] 237 ITR 502 (Kar.).
Any return filed before receipt of notice is a return filed under section 139(4) - Section 139(4) does not use the expression ‘voluntary return’. Whatever the impelling cause or motive, if a return otherwise valid is filed before the receipt of a valid notice for reassessment, it is to be treated as a return within section 139(4). It is not correct to say that every return made under section 139(4) must be a voluntary return in the sense that it must be suo motu - CIT v. S. Raman Chettiar [1965] 55 ITR 630 (SC).
Voluntary return cannot be filed after assessment is over - An assessee cannot seek to rectify his return on which assessment has already been made. The Act does not provide for any machinery for dealing with voluntary returns filed by an assessee after assessment of income for the year of assessment is completed - Balchand v. ITO [1969] 72 ITR 197 (SC).

Firms/partners are not restrained from filing voluntary return - Undisputably, a firm is an assessee under section 2(7), whether it is registered or not. There is no provision under which a reconstituted firm or its alleged partners can be restrained from filing a return of income if they volunteer to file the same - Madan Mohan Paul v. CIT [1994] 209 ITR 374 (All.).

Political parties - Political parties are under a statutory obligation to file return of income in respect of each assessment in accordance with the provisions of the Income-tax Act and total income for this purpose has to be computed without giving effect to provisions of section 13A - Common Cause - A Registered Society v. Union of India [1996] 85 Taxman 600/222 ITR 260 (SC).

Return can be filed even after issue of notice for reassessment - The mere fact that notice under section 148 was issued by the department before the expiry of the time allowed under section 139(4) of the Act does not deny or deprive the statutory right under which the assessee can file a return within the time provided. A return filed in pursuance of such a notice  before the time allowed under section 139(4) must be treated as a return contemplated under that provision - CIT v. B.V.R. Glucose Products Ltd. [2001] 250 ITR 512 (AP).
Revised return
Belated return cannot debar ITO from commencing reassessment proceedings - A revised return can be filed ‘at any time before the assessment is made’ and not thereafter; the lodging of such a belated return could not debar the ITO from commencing a proceeding for reassessment - Esthuri Aswathiah v. ITO [1961] 41 ITR 539 (SC).
Cases of concealments and false statements are not covered - Section 139(5) will apply only to cases of ‘omission or wrong statements’ and not to cases of ‘concealment or false statements’ - CIT v. J.K.A. Subramania Chettiar [1977] 110 ITR 602 (Mad.); Addl. CIT v. Radhey Shyam [1980] 123 ITR 125 (All.).
Omission/wrong statement must be due to bona fide inadvertence or mistake - The filing of a revised return after discovery of the omission or wrong statements is not by itself sufficient to bring the revised return within the ambit of section 139(5). A further requirement is that this omission or wrong statement in the original return must be due to a  bona fide inadvertence or mistake on the part of the assessee - Sunanda Ram Deka v. CIT [1994] 210 ITR 988 (Gauhati).

Prior permission is not necessary - There is no provision in the Act to seek permission to file a revised return. It is the right of the assessee to submit such a return - Waman Padmanabh Dande v. CIT [1952] 22 ITR 339 (Nag.).
Revised return cannot be filed for withdrawing claims in original return correctly made - Where there was no wrong statement in the original return, the assessee could not file a revised return to withdraw its claim, for depreciation allowance merely to claim the benefit of set off of earlier year’s loss - CIT v. Andhra Cotton Mills Ltd. [1996] 219 ITR 404/88 Taxman 176 (AP).
Mere application to ITO would not amount to a revised return - Where, after filing the original return and receiving notice for production of accounts, the assessment an application to the ITO was made stating that a further income was required to be added to the declared income, it would not amount to filing a revised return - Gopaldas Parshottamdas v. CIT [1941] 9 ITR 130 (All.).
Status or method of accounting cannot be changed - The facility of filing a revised return cannot be availed for change of status and change in method of accounting, since that would not amount to an ‘omission’ or ‘wrong statement’ - Deepnarain Nagu & Co. v. CIT [1986] 157 ITR 37 (MP).
Section 139(5) is applicable to a return filed under section 139(3) - CIT v. Periyar District Co-operative Milk Producers Union Ltd. [2004] 137 Taxman 364/266 ITR 705 (Mad.).

Voluntary return under section 139(4) cannot be revised - Section 139(5) permits a later or revised return to be filed only when the return was filed under section 139(1). Filing of revised return is not contemplated under section 139(5) in cases governed by section 139(4) - Kumar Jagdish Chandra Sinha v. CIT [1996] 86 Taxman 122 (SC)/Dr. (Mrs.) Satyabhama Thakur v. CIT [1997] 223 ITR 791 (Pat.).
Revised return replaces original return - There is distinction between a revised return and a correction of the return. If the assessee files some application for correcting a return already filed or making amendments therein, it would not mean that he has filed a revised return. It will still retain the character of an original return, but once a revised return is filed, the original return must be taken to have been withdrawn and to have been substituted by a fresh return for the purpose of assessment - Dhampur Sugar Mills Ltd. v. CIT [1973] 90 ITR 236 (All.)/Chief CIT v. Machine Tool Corporation of India Ltd. [1992] 108 CTR (Kar.) 110.

(Contra)

Revised return does not wash away original return - The revised return filed under section 139(5) does not wash away the original return. An originally filed return is a return in all essential respects and the revised return only cures the defects contained in the original return - CIT v. Chitranjali [1986] 159 ITR 801 (Cal.).
Others - In a case where draft assessment order has already been made and referred to IAC with assessee’s objections, revised return filed by assessee cannot be entertained - Panchamahal Steel Ltd. v. U.A. Joshi, ITO [1997] 225 ITR 458/93 Taxman 1 (SC).

Valid/Invalid return
Return showing income below taxable limit is valid - A return showing income below taxable limit is a valid return - CIT v. Ranchhoddas Karsondas [1959] 36 ITR 569 (SC).
Return in an inapplicable Form is not invalid - A return by a company in a Form not meant for companies will not vitiate the return. The circumstance that the return was not accompanied by the profit and loss account or the balance-sheet will no doubt render the return incomplete but will not make it invalid so as to be treated as non est - Dhampur Sugar Mills Ltd. v. CIT [1973] 90 ITR 236 (All.).
Unsigned or unverified return is invalid - If a return is filed without signature and verification, it will have to be treated to be an invalid return. This cannot be a defect which can be cured and any return which has been filed without signature and verification of the assessee, will not be treated as a valid return - Khialdas and Sons v. CIT [1997] 225 ITR 960/94 Taxman 394 (MP) [See also CIT v. Dr. Krishan Lal Goyal [1984] 148 ITR 283 (Punj. & Har.)].

Return not accompanied by application for refund is not invalid - A return showing loss and asking for refund cannot be treated as invalid merely because it is not accompanied by the application for refund in the prescribed Form No. 30. It is merely a removable defect as the return itself mentions about claim of refund. Whenever such return is received, it is for the department concerned to scrutinise it and if it is found that the same is a defective one, such defect shall be asked to be cured instead of rejecting the said return as being invalid, by invoking section 139(9) - Hooghly Mills Co. Ltd. v. Asstt. CIT [2002] 253 ITR 296 (Cal.).
Defective return
 Specific defects are only illustrative and not exhaustive - CIT v. Rai Bahadur Bissesswarlal Motilal Malwasie Trust [1992] 195 ITR 825 (Cal.).
 Non-removal of defects within time allowed will invalidate return - National Insurance Co. Ltd. v. CIT [1994] 72 Taxman 161 (Cal.).

 Defect must be one of the specified items - A return of a company which is not signed and verified by its Managing Director is not a defective return, but an invalid return in the absence of any explanation - National Insurance Co. Ltd. v. CIT (supra).

 Return will not be defective if computation of income does not tally with profit disclosed - Flotech Welding & Cutting Systems Ltd. v. Chandersingh [2004] 137 Taxman 521 (Bom.).
Section 139A

Permanent Account Number

Maximum time within which PAN should be allotted should not exceed three months - There should be a time bound programme for the purpose of issuance of PAN number and delivery of PAN card. The Court construes three (3) months period is the maximum period for the same as the revenue earning authority normally follows the period of one quarter of an year for the purpose of collection of tax, cess, fees, duties, etc. The period so fixed hereunder is notwithstanding the period fixed under sub-section (3) of section 139A of the Act. If the authority concerned finds that PAN number may not be given quickly, they will have to give the reason at the earliest to get it disposed of, so that the maximum time period so fixed by the court cannot be frustrated. If one does so and allows the time to expire it will definitely because of judicial scrutiny - Chandrakant Kandlala Sheth v. Union of India [2002] 255 ITR 407/125 Taxman 975 (Cal.).
Section 140

Signing of the return of income

General - Signing and verification of return as per requirement of section 140 is mandatory and therefore, if a return is filed without signature and verification, it will have to be treated as an invalid return - Khialdas & Sons v. CIT [1997] 225 ITR 960/94 Taxman 394 (MP).
There must be physical contact between the person and the signature or mark - When signature by an agent is permissible, the writing of the name of the principal by the agent is regarded as the signature of the principal himself. But this result only follows when it is permissible for the agent to sign the name of the principal. If, on a construction of a statute, signature by an agent is not found permissible, then the writing of the name of the principal by the agent, however clearly he may have been authorised by the principal, cannot possibly be regarded as the signature of the principal for the purposes of that statute. If a statute requires personal signature of a person, which includes a mark, the signature or the mark must be that of the man himself. There must be physical contact between that person and the signature or the mark put on the document. Where in the return of income of an illiterate assessee, the physical act of putting the mark was found to have been made by his son who was not authorised in this behalf, the return must be treated as not properly signed, and consequently, invalid - CAIT v. Sri Keshab Chandra Mandal [1950] 18 ITR 569 (SC).
Return of HUF can be signed by junior member - Since a junior member could act as karta with the consent of other members, a return of income of a HUF can be signed by such a junior member - Narendrakumar J. Modi v. CIT [1976] 105 ITR 109 (SC).
Signature by shebait tantamounts to signature by deity - The concept of a Hindu deity is such that it must be taken that the signature of the shebait is the signature of the deity itself - Sri Sri Sridhar Jiew v. ITO [1967] 63 ITR 192 (Cal.).
Liquidator is competent to sign return - The return of a company in liquidation can be signed by the liquidator, in view of section 140(f) - United Provinces Electric Supply Co. Ltd. v. CIT [1991] 54 Taxman 487 (Cal.).

Issue of notice will not validate unsigned return - Where the return first filed was not signed and verified, the basic requirements of law under section 140 stand violated. The fortuitous circumstance that a notice under section 143(2) of the Act was issued was really of no consequence. Issuance of such a notice did not validate an invalid return - Electrical Instrument Co. v. CIT [2001] 250 ITR 734 (Delhi).
Section 142

Inquiry before assessment

Scope of provision

Scope is limited to pre-assessment enquiry - The scope of section 142 is quite plainly limited to the enquiry before assessment by the ITO - Amal Kumar Ghatak v. ITO [1971] 79 ITR 452 (Cal.) (App.).
Second reference to Valuation Officer under section 55 is justifiable - Where a reference is made to the Valuation Officer by the ITO under section 55, and that reference was found invalid, the ITO can make a second reference. The power to make such a second reference can also be traced to section 142(2), which empowers the ITO to make inquiries which he considers proper for the purpose of obtaining full information in respect of the income of any person - Daulatram v. ITO [1990] 181 ITR 119 (AP).
Assessee must be given opportunity - Where an ITO gathers materials from a source other than the records relevant to the year of assessment he has gathered materials on the basis of enquiry within the meaning of section 142(3) and therefore he will be bound to give an opportunity to the assessee in respect of the materials so gathered. The failure to conform to the principles of natural justice of audi alteram partem  would make a judicial or quasi-judicial act void - Ponkunnam Traders v. Addl. ITO (supra).

Issue of notice
Documents/information required must be specified in the body of the notice itself - Under section 142(1), the ITO is required to specify in the notice itself the documents or information that he requires the assessee to produce before him. Even if a letter accompanies a notice, particulars of information contained in that letter should not be treated as part of the notice. Failure to comply with the contents of the letter will not therefore amount to failure to comply with a notice under section 142(1), and therefore penalty cannot be imposed in such a case - Calcutta Chromotype (P.) Ltd. v. ITO [1971] 79 ITR 442 (Cal.).

Notice calling for records for periods which include time-barred period cannot be treated as fully illegal - Where the ITO issued a notice calling for production of accounts relating to earlier years and one of those years fell beyond the prescribed three-year limit, the whole notice could not be treated as bad, inasmuch as the illegal portion of the notice as regards one of the years was clearly severable from the rest of the terms of the notice which were legal - Murlidhar Madanlal v. CIT [1954] 26 ITR 231 (Pat.).
Combined notice for attendance and production of records is legal - A combined notice calling upon the assessee to attend in person as well as to produce account books is legal - Rm. Pl. S. Sivaswami Chettiar v. CIT 4 ITC 207 (Mad.); Chandra Sen Jaini v. CIT 3 ITC 17 (All.); Harmukhrai Dulichand v. CIT 3 ITC 198 (Cal.).

Communication granting adjournment is not a notice - A communication granting adjournment at the request of the assessee cannot be treated a notice issued under the provisions of the Act - S.M. Perianna Pillai v. CIT 4 ITC 217 (Mad.).

Sub-section (2) - Section 142(2) does not allow Assessing Officer to make reference to valuation officer under section 55A - Smt. Amiya Bala Paul v. CIT  [2003] 130 Taxman 511/262 ITR 407 (SC).
Production of books
ITO is sole judge to decide nature of books - The ITO is the sole judge to decide which books are required to be produced - Tejmal Bhojraj v. CIT [1952] 22 ITR 208 (Nag.).
Restriction on calling for books relating to old periods applies only to pre-assessment stage - The restriction placed in the proviso to section 142(1) on calling for account books beyond three years applies only to the pre-assessment stage of enquiry. For making the actual assessment under section 143(3), the ITO can invoke section 131 and call for account books for even earlier periods - Calcutta Chromotype (P.) Ltd. v. ITO [1974] 95 ITR 595 (Cal.).
Direction for special audit

Guiding principles - From the various decisions, the following principles emerge which have to be kept in mind while exercising the powers under section 142(2A) :


(1)
The Assessing Officer should form an opinion that the nature of the accounts of the assessee is complex.


(2)
The interest of the Revenue will be adversely affected if the special audit is not directed.


(3)
The opinion should be formed objectively on the basis of material before him and should be based on relevant considera​tion.


(4)
The Chief Commissioner or the Commissioner should grant approval of such a proposal after applying his mind to all the materials placed before him.


(5)
The Guidelines issued by the Central Board of Direct Taxes contained in Instruction No. 1076, dated 12-7-1977 are binding on the authorities and a special auditor can be appointed only if the case falls under any of clauses mentioned therein provided the conditions mentioned in section 142(2A) are fulfilled.


(6)
No show-cause notice or opportunity of hearing is required to be given to the assessee before appointing special auditor as it does not involve civil consequences. The order appointing special auditor is an administrative order - U.P. Financial Corpn. v. Jt. CIT [2005] 147 Taxman 21 (All.).

Honest attempt to understand the accounts must first be made - Special audit should not be directed at a cursory look at the accounts. There should be an honest attempt to understand the accounts of the assessee - Swadeshi Cotton Mills Co. Ltd. v. CIT [1988] 171 ITR 634 (All.).
Direction can be issued, even if accounts have already been audited - The Assessing Officer can pass an order under section 142(2A) requiring the petitioner to have a special audit even though the accounts of the petitioner have already been audited because of it being a limited company - Jagatjit Sugar Mills Co. Ltd. v. CIT [1994] 210 ITR 468 (Punj. & Har.).
Non-cooperation by assessee will automatically extend time-limit for submission of audit report - Where it was observed that the assessee did not co-operate with the chartered accountant who was appointed as special auditor under section 142(2A), the period for submission of the audit report had to be extended even in the absence of an application from the assessee - Jagatjit Sugar Mills Co. Ltd. v. CIT (supra).

Effect of Commissioner order nominating a firm as accountant - An order by Commissioner nominating a firm to act as accountant cannot be termed as an approval as required under section 142(2A) - Peerless General Finance & Investment Co. Ltd. v. Dy. CIT  [1999] 102 Taxman 654 (Cal.).

Mere proposal for appointment of auditor will not suffice; approval by CIT must be specific - The CIT before granting approval must have before him the materials on the basis of which an opinion has been formed. A prior approval can be granted only when the materials for appointment of the extraordinary procedure is required to be taken by the Assessing Officer. The Assessing Officer is required to place all materials before the CIT to show that he intends to take recourse to the said provision having regard to the nature and complexity of the assessee and the interests of the revenue. It is well settled that a prior approval is not an empty ritual. Where the Assessing Officer merely sent a proposal to the CIT for appointment of special auditor without placing all relevant materials, and the CIT has merely nominated the special auditor straightaway without granting specific approval, it must be held that there was total non-application of mind on the part of the Assessing Officer as also the CIT, and the order nominating special auditor was not sustainable - Peerless General Finance and Investment Co. Ltd. v. Dy. CIT [1999] 236 ITR 671 (Cal.).
Quantum of turnover or receipts is not relevant - The power conferred under section 142(2A) on the Assessing Officer, and the approval of the Commissioner is not confined to any turnover in business or profession. There is no limit or any bar on account of amount of receipts in business or profession. This power is conferred on the Assessing Officer to do justice with the assessee and also to protect the interests of the revenue - Joint CIT v. I.T.C.  Ltd. [1999] 106 Taxman 373/239 ITR 921 (Cal.).
Pending litigations and correctness of claims made cannot be grounds for ordering special audit - Where the Assessing Officer took into consideration that several litigations between the assessee and the Reserve Bank of India, which had nothing to do with the orders of assessment, and that a lot of litigation was pending before the Income-tax Department by way of appeals/writ petitions for almost every year, and on that basis a special auditor was nominated by the CIT with directions to verify the correctness of the claims for various allowances, the aforesaid grounds could not be treated as valid to take recourse to the provisions of section 142(2A) - Peerless General Finance and Investment Co. Ltd. v. Dy. CIT [1999] 236 ITR 671 (Cal.).
Special audit cannot be ordered merely because stock could not be reconciled - The mere fact that the stocks could not be reconciled by the auditors could not be a justification to order special audit of the accounts of the assessee, which is a State public sector undertaking, and whose accounts have been audited by the statutory auditors. An audit places a heavy burden on the person whose accounts are to be audited particularly on an organisation like the assessee. Its employees and officers will have to assist the auditors who have to dig out the old records for the purpose. Further, the expenses of the audit will have to be borne by the assessee, thereby placing substantial financial burden on the assessee - U.P. State Handloom Corporation Ltd. v. CIT [2000] 245 ITR 192 (All.).
Assessing Officer must scrutinise accounts and be satisfied about their complexity - When the statute prescribed an audit by a third party, it required that the Assessing Officer should have a satisfaction that the accounts of the assessee were complex in nature. This decision could have come to be made after seeing the accounts. The contention by the Revenue that the Assessing Officer was a layman and had no experience in dealing with the accounts could not be accepted. Only if the records are produced and the accounts examined, the complexity or otherwise of the accounts would have become apparent, and not before. Even if there was difficulty in appreciating the entries in every case, it was not healthy to refer the matter to a chartered accountant as an explanation could have been obtained from the assessee or his authorised representative under section 142(1) of the Act. Where the Assessing Officer came to the conclusion that permission of Commissioner for a fresh audit had to be sought for because there was no response from the assessee to the notice issued, and not because of the complexity of the accounts, the said contingency is not one that is referred to in section 142(2A) of the Act - Muthoottu Mini Kuries v. Dy. CIT [2001] 250 ITR 455 (Ker.).
Where order does not show application of mind by Assessing Officer, it is liable to be quashed - Where the order passed under section 142(2A) directing compulsory audit of accounts did not disclose that there was application of mind on the part of the Assessing Officer for an eventuality which necessitated exercise of power under that provision, and the pleas that (i) past history of the assessee was considered, (ii) the assessee had availed benefit of Voluntary Disclosure of Income Scheme, and (iii) the assessee had not filed audited accounts as required under section 44AB, were not reflected in the impugned order, the order was liable to be quashed and set aside - H.P. State Forest Corporation Ltd. v. Jt. CIT [2001] 252 ITR 833 (HP).

Power to order special audit must be based on proper investigations and reasons - The two pre-conditions justifying action under section 142(2A) are the nature and complexity of the accounts and the interests of the Revenue. There can therefore be no doubt that before an approval is sought for, the Assessing Officer must form an opinion as regards the said two conditions. The satisfaction is to be based upon objective considerations. There has to be an application of mind on the part of the Assessing Officer. If some vital information cannot be ascertained from the accounts, the Assessing Officer should call for particulars from the assessee, which he is entitled to do. There should be an honest attempt to understand the accounts of the assessee. The power to appoint a special auditor cannot be lightly exercised. ‘Complexity’ of the accounts be equated with doubts being entertained by the Assessing Officer either with regard to the correctness thereof or the need for obtaining certain vital information not ascertainable from the accounts. In the absence of reasons based on which it can be said that the accounts are complex, mere assumption that they are complex would not satisfy the test nor would the appointment of a special auditor merely for the purpose of examination of related supporting vouchers bring the matter within the ambit of section 142(2A) - Bata India Ltd. v. CIT [2002] 257 ITR 622/125 Taxman 808 (Cal.).
Special audit can be ordered even if block assessment proceedings are pending - The first requirement to be satisfied for the appointment of an auditor under section 142(2A) is that a proceeding should be pending before the Assessing Authority. This requirement would stand satisfied if a proceeding under section 158BC for block assessment was pending - Kumar Films (P.) Ltd. v. CIT [2002] 258 ITR 257 (Pat.).

Assessee is entitled to be heard - Before passing an order under section 142(2A), the assessee is entitled to be heard. Further, the post-decisional hearing would not, in any way, redress its grievance as no one would repay the amount paid by it to the auditor - Dy. CIT v. Muthoottu Mini Kuries [2003] 128 Taxman 240 (Ker.)/West Bengal State Co-operative Bank Ltd. v. Joint CIT [2004] 138 Taxman 238/267 ITR 345 (Cal.).
(Contra)

Show-cause notice/hearing is not necessary for issuing directions - It is not necessary for the Assessing Officer to give a show-cause notice or give a hearing to the assessee before issuing the directions under section 142(2A) - Jhunjhunwala Vanaspati Ltd. v. Asstt. CIT [2004] 137 Taxman 214 (All.).
Commissioner’s order stipulating auditor’s fees as per ICAI norms is valid - Where fees of auditor appointed under section 142(2A) to audit assessee’s account had been fixed by Commissioner under section 142(2D) as per norms laid down by ICAI and after giving opportunity of hearing to both parties, no interference with order of Commissioner was required - Dhanesh Gupta & Co. v. Union of India [2004] 192 CTR (Delhi) 612.

Assessing Officer can look into documents other than books of account for issuing directions - Submission of audited accounts per se would not oust the jurisdiction of the Assessing Officer to pass a direction for special audit. While applying his mind, the Assessing Officer need not confine himself only to the books of account submitted by the assessee, but can take into consideration such other documents related thereto which would be part of the assessment proceedings - Rajesh Kumar v. Dy. CIT [2005] 144 Taxman 865/275 ITR 641 (Delhi).

Section 143

Assessment - General Principles

Scope of powers

Provisions should be applied in a humane and considerate manner - A human and considerate administration of the relevant provisions of the Income-tax Act would go a long way in allaying the apprehensions of the assessee and if that is done in all the true spirit, no assessee will be in a position to charge the revenue with administering the provisions of the Act with ‘an evil eye and an unequal hand’ - Pannalal Binjraj v. Union of India [1957] 31 ITR 565 (SC).
Authorities must act in a fair and not partisan manner - The taxing authorities exercise quasi-judicial powers and in doing so they must act in a fair and not a partisan manner. Although it is part of their duty to ensure that no tax which is legitimately due from the assessee should remain unrecovered, they must also at the same time not act in a manner as might indicate that scales are weighted against the assessee. It is impossible to subscribe to the view that unless those authorities exercise the power in a manner most beneficial to the revenue and consequently most adverse to the assessee, they should be deemed to have exercised it in a proper and judicious manner - CIT v. Simon Carves Ltd. [1976] 105 ITR 212 (SC).
Officers should not do things in unreasonable manner - In administering a tax law irritation to the assessee is inevitable; an officer is bound to do his duty irrespective of the susceptibilities of the assessees or even at the risk of hurting their amour propre. But this would not justify the officers functioning under the Act doing things in an unreasonable way - K. Rudra Rao v. ITO [1958] 34 ITR 216 (AP).
Power to reject return and evidence is inherent in powers of enquiry - In the event of an assessee failing to establish the truth and correctness of the return, it is open to the ITO to reject the return. The power to reject the return and the evidence in support thereof is inherent and implied in the ITO’s power to enquire into the total income of the assessee - Bombay Hardware Syndicate v. CIT [1973] 92 ITR 160 (Mad.).
Reference to wrong provisions will not vitiate actions taken - Where the power to proceed is actually there, the mere reference to a wrong section for authority to act will not vitiate the action taken. It is not enough if a wrong section or provision of law is cited in a notice or order if the power to proceed is actually there under author provision - Isha Beevi v. TRO [1975] 101 ITR 449 (SC).

In cases of doubt, proceedings against more than one person is permissible - In cases where it appears to the income-tax authorities that certain income has been received during the relevant previous year but it is not clear who has received that income, and prima facie it appears that the income may have been received either by A or by B or by both together, it would be open to the relevant income-tax authorities to determine the said question by taking appropriate proceedings both against A and B - Lalji Haridas v. ITO/Chhotalal Haridas v. M.D. Karnik [1961] 43 ITR 387 (SC).
Even in summary assessment, ITO must apply his mind - While making an assessment under section 143(1), it is true that the ITO need not have been satisfied that the voluntary return submitted by the assessee was correct and complete. He could accept the return of income as submitted by the assessee. But the income must be the income earned by the assessee in the relevant year. The ITO has no power to assess the income of one person in the hands of another. To that extent at least, he must apply his mind and cannot blindly make the assessment while accepting the voluntary return - Thalibai F. Jain v. ITO [1975] 101 ITR 1 (Kar.).
Precedents must be applied with due care - A decision is a precedent on its own facts. Each case presents its own features. The income-tax authorities and Tribunals are supposed to apply the ratio of a decision to the facts of a particular case with due care - Mahendra Mills Ltd. v. P.B. Desai [1975] 99 ITR 135 (SC).
Power to reject accounts can be exercised - While a method of accounting can be rejected under section 145, the account books can be rejected in exercise of the power under section 143(3), for the power to reject the accounts is inherent in the power to call for evidence in support of the return and investigate the same - Sree Shanmugar Mills Ltd. v. CIT [1974] 96 ITR 411 (Mad.).
Power to reject return can be exercised - The power to reject the return and the evidence in support thereof is inherent and implied in the ITO’s power to enquire into the total income of the assessee - Bombay Hardware Syndicate v. CIT [1973] 92 ITR 160 (Mad.).
Law applicable
Law in force in assessment year is applicable - In the case of assessment of income and the determination of the consequent liability, the relevant law is the law which rules during the assessment year in respect of which the total income is assessed and the tax liability determined - Reliance Jute & Industries Ltd. v. CIT [1979] 120 ITR 921 (SC).
It is well settled that for the purpose of assessment to income-tax, the law to be applied is that law that is in force in the assessment year; in other words, the Act as it stands amended on the first day of April of a financial year will apply to the assessment for that year - Addl. CIT v. Joginder Singh [1985] 151 ITR 93 (Delhi).
Res Judicata
Decision in one year will not operate as res judicata in subsequent year - An assessment year under the Act is a self-contained assessment period and a decision in one assessment year does not ordinarily operate as res judicata in respect of the matter decided in any subsequent year, for the Assessing Officer is not a Court and he is not precluded from arriving at a conclusion inconsistent with his conclusion in another year - Joint Family of Udayan Chinubhai v. CIT [1967] 63 ITR 416 (SC); Dwarkadas Kesardeo Morarka v. CIT [1962] 44 ITR 529 (SC).
Earlier decision in assessee’s own case can be relied on - Though the principles of res judicata will not apply to income-tax proceedings, when a question of law or fact is decided in the assessee’s own case for an earlier assessment year, and an identical question comes up for consideration for a later year, the Tribunal will be justified in placing reliance on the earlier decision to base its conclusion in the absence of any new material or change in circumstances - CIT v. Velimalai Rubber Co. Ltd. [1990] 48 Taxman 356 (Ker.).

In matters relating to properties and rights res judicata will apply - The principle of res judicata would apply to proceedings under the Act regarding questions relating to assessment which do not vary with the income every year but depend on the nature of the property or questions on which the rights of the parties to be taxed are based - CIT v. P. Krishna Warrier [1994] 208 ITR 823 (Ker.).
Judicial propriety requires consistency - Under the income-tax law, though the principles of res judicata are not applicable and the assessee as well as the department is free to challenge the order in a different year, judicial propriety requires consistency - CIT v. National Bearing Co. Ltd. [1994] 208 ITR 872 (Raj.).
Estoppel
Estoppel will not operate in certain situations - Where the practice adopted by the assessee and accepted by the tax authorities in the earlier years is found to be strictly not in accordance with law, then the tax authorities are bound to take the view which is in accordance with law and they are not estopped by their conduct from insisting on a different practice consistent with law - CIT v. Thanthi Trust [1982] 137 ITR 735 (Mad.).
Waiver
Waiver must be properly pleaded and proved - It is elementary that waiver is a question of fact and it must be properly pleaded and proved. No plea of waiver can be allowed to be raised unless it is pleaded and the factual foundation for it is laid in the pleadings - Motilal Padampat Sugar Mills Co. Ltd. v. State of Uttar Pradesh (supra).

Natural Justice
Principles of natural justice are applicable - The principles of natural justice are applicable to assessment proceedings. The elementary principle of natural justice is that the assessee should have knowledge of the material which is going to be used against him so that he may be able to meet it - Gargi Din Jwala Prasad v. CIT [1974] 96 ITR 97 (All.).
When opportunity of hearing was not properly given - Where the Tribunal had recorded that it agreed with the assessee’s submission that the ITO had not given to the assessee proper opportunity of being heard, the Tribunal would not be justified in not setting aside the assessment order and remanding the matter to the assessing authority for fresh consideration after giving opportunity of hearing to the assessee - Tin Box Co. v. CIT [2001] 116 Taxman 491 (SC).
Evidence
Technical rules of evidence cannot apply - The ITO is not fettered by technical rules of evidence and pleadings, and he is entitled to act on material which may not be accepted as evidence in a court of law - Dhakeswari Cotton Mills Ltd. v. CIT [1954] 26 ITR 775/Dhakeswari Cotton Mills Ltd. v. CIT [1955] 27 ITR 126 (SC).
Evidence Act can have limited application - Though the provisions of the Evidence Act do not apply to assessment proceedings, when the authorities are called upon to consider the effect of the terms of a document the general principles embodied in sections 91, 92 and 94 of the said Act can be applied in construing the effect of the document - A.V.N. Jagga Row v. CIT [1987] 166 ITR 862 (AP).
Totality of circumstances must be considered in circumstantial evidence - In a case of circumstantial evidence the totality of the circumstances has got to be taken into consideration and the combined effect of all those circumstances is determinative of the question as to whether or not a particular fact is proved - CIT v. Rameshwar Prasad Bagla [1968] 68 ITR 653 (All.).
ITO can collect material by private enquiry - It is open to the ITO to collect materials to facilitate assessment even by private enquiry. But if he desires to use the material so collected, the assessee must be informed of the material and must be given an adequate opportunity of explaining it - C. Vasantlal & Co. v. CIT [1962] 45 ITR 206 (SC); Dhakeswari Cotton Mills Ltd. v. CIT (supra).

Affidavits cannot be rejected straightaway - It is not open to the Tribunal to reject the plea taken by the assessee in his affidavit merely on the ground that no documentary evidence has been filed in support of that plea. Rejection of an affidavit filed by an assessee is not justified unless the assessee has either been cross-examined or called upon to produce documentary evidence in support of the affidavit sworn by him - L. Sohan Lal Gupta v. CIT [1958] 33 ITR 786 (All.).
Assessee must be given reasonable time and opportunity - The ITO should give the assessee reasonable time and opportunity to produce evidence, as otherwise the order of assessment will be vitiated - Munnalal Murlidhar v. CIT [1971] 79 ITR 540 (All.).

It is an inherent part of section 143(3) that where the Assessing Officer is not inclined to accept the return submitted by the assessee and if he wants to modify the assessment, a show-cause notice is required to be given to the assessee. Giving of this opportunity will include opportunity to erase procedural defects, if any, which is directory in nature - Zenith Processing Mills v. CIT [1996] 219 ITR 721 (Guj.).

Genuineness and validity of documents can be looked into - If a doubt arises as to the validity or the genuineness of a document filed, for the limited purpose of a proceeding before the authority under the Act, such authorities are bound to go into the question of genuineness and validity - ITO v. K. Jayaraman [1987] 168 ITR 757 (Mad.).
Surrounding circumstances must be considered while scrutinising documents - The taxing authorities are not required to put on blinkers while looking at the documents produced before them. They are entitled to look into the surrounding circumstances to find out the reality of the recitals made in those documents - CIT v. Durga Prasad More [1971] 82 ITR 540 (SC).
Assessment proceedings
‘Assessment’ generally includes all proceedings - The word ‘assessment’ is used in the Act in a number of provisions in a comprehensive sense and includes all proceedings starting with the filing of the return or issue of notice and ending with determination of tax payable by the assessee - S. Sankappa v. ITO [1968] 68 ITR 760 (SC).
Individual must be a living person - The individual assessee has ordinarily to be a living person and no assessment can be made on a dead person - CIT v. Amarchand N. Shroff [1963] 48 ITR 59 (SC).
Assessment based on unverified return is invalid - A return of income which is not verified by the assessee in the prescribed manner will be invalid, and therefore an assessment based on such a return would also be invalid and would be liable to be cancelled - CIT v. Dr. Krishan Lal Goyal [1984] 148 ITR 283 (Punj. & Har.).
Protective assessment is permissible, but not protective recovery - While a protective assessment is permissible, a protective recovery is not allowed - CIT v. Cochin Co. (P.) Ltd. [1976] 104 ITR 655 (Ker.).

Agreed assessment cannot be complained against - An assessee who has derived the benefit of an agreed order cannot be allowed to turn round and urge that such an order was incorrect or unwarranted - Kanshi Ram Wadhwa v. CIT [1982] 138 ITR 830 (Punj. & Har.).

Assessment order based on a provision which is later held ultra vires is not a nullity - The use of the machinery provided by the Act, not the result of that use, is the test. An assessment made under the machinery provided by the Act, if based on a provision subsequently held to be ultra vires, is not a nullity like an order of a Court lacking jurisdiction - Raleigh Investment Co. Ltd. v. Governor-General in Council [1947] 15 ITR 332 (PC).
Requests for adjournments must be made well in advance - Where the assessee has already obtained one adjournment but desires another adjournment, it is his duty to apply on a date sufficiently early to enable him, in the case of refusal, to be prepared to proceed on the appointed day - CIT v. Laxminarain Badridas [1937] 5 ITR 170 (PC).
Admission and legal view of any other person are not relevant - An assessment is to be not solely based on the admission of a person and the view of law which he takes. A proper order of assessment should be made on the basis of all facts and circumstances and on a correct application of the relevant provision of law - CIT v. A.P. Parukutty Mooppilamma [1984] 149 ITR 131 (Ker.).

Proceedings are judicial in nature - Assessment proceedings as well as proceedings for the imposition of penalty are judicial in nature - Union of India v. Sheo Shanker Sitaram [1974] 95 ITR 523 (All.).

An assessment proceeding is a quasi-judicial proceeding. It acquires finality on the assessment order being made. And the finality of such an order can be disturbed only in proceedings and within the confines provided by law - Indian & Eastern Newspaper Society v. CIT [1979] 119 ITR 996 (SC).

Assessment need not be held up, pending finality of other legal proceeding - Income-tax assessments have to be made for every year and cannot be held up until the final result of a legal proceeding, which may pass through several courts, is announced - CIT v. H. Hirjee [1953] 23 ITR 427 (SC).
Proceedings are personal to the assessee - The assessment proceedings under the Act are personal to the assessee. These are not documents available for public scrutiny in the ordinary course - N.J. Jose v. Thavarakkattil Chandri [1988] 170 ITR 210 (Ker.).

Want of notice and minor mistakes will not vitiate proceedings - An assessment proceeding does not cease to be a proceeding under the Act merely by reason of want of notice. It will be a proceeding liable to be challenged and corrected. Similarly, if there is a mistake as to name or there is a misdescription of the name, the proceeding will be liable to be challenged and corrected by giving notice to the assessee subject to such just exceptions as an assessee can take under law - Estate of Late Rangalal Jajodia v. CIT [1971] 79 ITR 505 (SC).
Assessment order
Computation of income and quantification of tax can be done on separate sheets of paper - The statute does not however require that both the computations (i.e., of the total income as well as of the sum payable) should be done on the same sheet of paper (the sheet that is superscribed ‘assessment order’). It does not prescribe any form for the purpose - Kalayankumar Ray v. CIT [1991] 191 ITR 634 (SC). [See also Karuna Rani Jain v. CIT [1989] 178 ITR 321 (Punj. & Har.)].
That an assessment order has to be signed is established by the judgment of the Supreme Court in Kalyankumar Ray v. CIT [1991] 191 ITR 634/Smt. Kilasho Devi Burman v. CIT [1996] 85 Taxman 346/219 ITR 214 (SC).
Only one order can be passed for a given year - Under the provisions of the Act, only one assessment order is contemplated for a given year against an assessee - CIT v. Dhampur Sugar Mills Ltd. [1988] 170 ITR 449 (All.).
Every order is not an assessment order - Every order which contemplates computation of income for determination of the amount of tax payable is not an order of assessment within the meaning of the Act; nor does prescribing of procedure for determining and imposing tax liability make it an order of assessment - M.M. Parikh, ITO v. Navanagar Transport & Industries Ltd. [1967] 63 ITR 663 (SC).

Rectification merely corrects original order - The rectification of assessment under section 154 has the effect of making the original assessment order the regular assessment order or correct assessment order, and the original assessment order is made regular in truth and in fact as a result of the rectification - Bihar State Road Transport Corporation v. CIT [1986] 162 ITR 114 (Pat.)/Rambhai Jethabhai Patel v. CIT [1977] 108 ITR 771 (Guj.).

Rectification order is not an order of assessment - It cannot be held that rectification is a part of regular assessment. It is rather an aberration. Further, any order passed under section 154 cannot be said to be an ‘assessment made under section 143 or 144’ which is the definition of ‘regular assessment’ as given in section 2(40) of the Act - Moheema Ltd. (No. 2) v. CIT [1990] 182 ITR 377 (Gauhati).
Order passed on remand is an order of assessment - The order of assessment passed by the ITO pursuant to the directions of the appellate authorities with a view to give effect to the directions contained therein is an order of assessment within the meaning of section 143 or 144 of the Act - Caltex Oil Refining (India) Ltd. v. CIT [1993] 202 ITR 375 (Bom.).
If tax is mentioned in demand notice, order is valid - Non-computation of tax in the body of the assessment order under section 143(3) or 144 would not invalidate the order when the amount of tax is mentioned in the demand notice - Shahdara (Delhi) Saharanpur Light Railway Co. Ltd. v. CIT [1994] 208 ITR 882 (Cal.).
Signature of ITO above computation of tax but below computation of income will not invalidate order - Where the computation of tax has been made on the same page as the assessment order and the signature of the ITO was affixed above the computation of tax, it can reasonably be presumed that the ITO has signed the assessment order after checking the computation of tax. Further, even if there was any omission in such assessment order, such omission will not invalidate the order in view of section 292 - R. Giridhar v. CIT [1982] 136 ITR 774 (Kar.).
Cryptic entry in order sheet is illegal, but defect is curable - A cryptic entry in the order sheet merely recording the fact of completion of the assessment of a particular sum as income is against the requirement of law; however it is an irregularity within jurisdiction and for this reason the assessment need not be annulled - Sewduttroy Rambullav & Son v. CIT [1993] 204 ITR 580 (Cal.).

General direction about charging of interest is a curable omission - A direction by the ITO to ‘charge interest as per law’ would amount to a case of total non-application of mind and unauthorised delegation of the quasi-judicial function to his subordinate not possessing the statutory authority to decide on chargeability of such interest. However, the omission to mention in the assessment order the specific provision of the Act for charging interest is an irregularity which can be set right - CIT v. Shah Services [1994] 73 Taxman 154 (Cal.).

Invalid order remains in force until it is set aside - Even an invalid order terminating proceedings has the effect of terminating them; and in such a case, the appropriate method for correcting the illegality committed is to have that order vacated by appellate or other higher authorities having jurisdiction to intervene. As long as the order is not set aside, it remains in force and takes full effect. If the order is not totally without jurisdiction, at best it is an order not contemplated by law, but it could not be treated as a non-existent order - CIT v. Bidhu Bhusan Sarkar [1967] 63 ITR 278 (SC).
Assessment on remand
ITO has same power as before while making fresh assessment - The ITO has the same power in making such fresh assessment consequent to appellate order as he had originally while making the assessment under section 143. If the IAC does not limit the scope of the enquiry by the ITO to any specific aspect or issue, but only sets aside the entire assessment and directs the ITO to make the assessment afresh, the power of the ITO is not affected by anything which he might have omitted to do in the original order of assessment which was set aside by the AAC - CIT v. Chitranjali [1986] 159 ITR 801 (Cal.). [See also Kundanlal Maru v. CIT [1982] 135 ITR 84 (MP)].

All issues of fact and law can be considered de novo - When an order is set aside with a direction to pass a fresh order in accordance with law, the concerned authority can entertain all issues of fact and law in the course of the proceedings in which the fresh order would be made, unless there are directions to decide specific issues only - Sri Sri Kubereswar Mahadeva Thakur v. CIT [1992] 196 ITR 649 (Cal.).
Power of enhancement can be exercised only qua old sources of income - The Assessing Officer cannot assume jurisdiction to tax a new source of income while making a fresh assessment in pursuance of an order of remand. The power to enhance, if it exists, is confined to old sources of income which were the subject-matter of appeal to the appellate authority. This principle applies where there is a specific direction given in the order of remand relating to any particular source - CIT v. S.V. Divakar [1992] 65 Taxman 72/[1993] 201 ITR 914 (Ori.).

On remand from Tribunal, ITO’s powers are confined to subject-matter of appeal only - When the Tribunal allows the appeal and sets aside the assessment and remands the case for making fresh assessment, the power of the ITO is confined to such subject-matter only. This will be so even though no specific direction has been given by the Tribunal. If a specific direction is given, then there is no scope whatsoever for the ITO to travel beyond those directions or restrictions - S.P. Kochhar v. ITO [1984] 145 ITR 255 (All.).
(Contra) Assessing Officer can include left-out income - Where it was clear and patent from the order of the Tribunal that the entire assessment was set aside and an assessment was directed to be made de novo, the Assessing Officer could, while making a fresh assessment, include any income which was left out earlier, but such inclusion must be done in accordance with law - CIT v. Highway Construction Co. (P.) Ltd. (No. 2) [1997] 223 ITR 498 (Gauhati).

Estimation of income
Arbitrary additions and guesswork must be avoided - Even if the ITO considered the material placed before him by the assessee to be unreliable keeping in view the comparative statement of accounts of the previous years, he cannot proceed to make an arbitrary addition and base his conclusion purely on guesswork. He ought to have related his estimate to some evidence or material on the record as it is now well-settled that if the profits shown by the assessee in his return are not accepted, it is for the taxing authorities to prove that the assessee has made more profits than returned - International Forest Co. v. CIT [1975] 101 ITR 721 (J & K).

Estimation based on similar business - Estimation by the ITO of the assessee’s gross profit on the basis of the fact that the other dealers doing the same business as that of assessee had made profits by selling goods in black market would not be justified unless the ITO proves that the assessee has also sold goods in black market - A.S. Sivan Pillai v. CIT [1958] 34 ITR 328 (Mad.).

Transaction must be proved as sham or not bona fide - Unless the transaction is proved as sham or not bona fide, it is not open to the tax authorities to disregard the figures of transactions shown in the assessee’s books of account - Marghabhai Kishabhai Patel & Co. v. CIT [1977] 108 ITR 54 (Guj.).

When books of account do not conform to normal principles of accountancy - The sanctity of the books of account is of paramount importance. The books of account must always reflect real and proper picture of each and every sale transaction entered into by the assessee on day-to-day basis in the cash book. The system of accountancy does not change from assessee to assessee. It is static and has its application uniformly to all assessees in any kind of business. An explanation if offered would not enable the assessee to prove the sanctity of account books if it is noticed that the same does not conform to its basic principle. Where the explanation offered by the assessee in respect of additions made towards suppressed sales was not according to normal principles of accountancy, the authorities would be justified in not accepting the explanation - Ladha Traders v. CIT [2004] 140 Taxman 104 (MP).
Benami transactions
The two classes of transactions covered - The word ‘benami’ is used to denote two classes of transactions which differ from each other in their legal character and incidents. In one sense, it signifies a transaction which is real, as for example, when A sells properties to B but the sale deed mentions X as the purchaser. Here the sale itself is genuine but the real purchaser is B, X being the benamidar. This is the class of transaction which is usually termed as benami. But the word ‘benami’ is also occasionally used, perhaps not quote accurately, to refer to a sham transaction, as for example, when A purports to sell his property to B without intending that his title should cease or pass to B. The fundamental difference between these two classes of transactions is that whereas in the former there is an operative transfer resulting in the vesting of title in the transferee, in the latter there is none such, the transferor continuing to retain the title notwithstanding the execution of the transfer deed. It is only in the former class of cases that it would be necessary when a dispute arises as to whether the person named in the deed is the real transferee or B, to enquiry into the question as to who paid the consideration for the transfer - X or B. But in the latter class of assess when the question is whether the transfer is genuine or sham, the point for decision would be, not who paid the consideration, but whether any consideration was paid - Sree Meenakshi Mills Ltd. v. CIT [1957] 31 ITR 28 (SC).
Principles governing benami transactions - In Bhim Singh v. Kan Singh AIR 1980 SC 727, the principles governing the determination of the question whether a transfer is a benami transaction or not, were summed up by the Supreme Court thus :


-
The burden of showing that a transfer is a benami transaction lies on the person who asserts that it is such a transaction.

-
If it is proved that the purchase money came from a person other than the person in whose favour the property is transferred, the purchase is prima facie assumed to be for the benefit of the person who supplied the purchase money, unless there is evidence to the contrary.


-
The true character of the transaction is governed by the intention of the person who contributed the purchase money.

-
The question as to what the intention was has to be decided on the basis of the surrounding circumstances, the relationship of the parties, the motives governing their action in bringing about the transaction and their subsequent conduct, etc.

Settled propositions - The following propositions seem to be well established :


-
The burden of proof regarding benami is upon the one who alleges benami.

- To prove benami, the most important point is to examine the source of consideration and along with that there are certain other criteria which should be taken into account. Such criteria have been laid down in Jayadayal Poddar v. Bibi Hazra AIR 1974 SC 171.


-
A finding regarding benami is a finding of fact.


-
A finding of fact cannot be questioned in the reference procedings unless it is without any evidence in support of it or is perverse in the sense that ‘no person acting judicially and properly instructed as to the relevant law’ would reasonably come to such a finding.


-
The mere rejection of an explanation would not entitle the department to claim that the consideration for the purchase of the property in the name of a non-assessee was provided by the assessee.


-
Apart from the relationship between the parties, there must be some material or evidence to support the case of the benami nature of a transaction.


-
Where a finding is based on material, partly relevant and partly irrelevant, then such a finding is vitiated in law.


-
One of the important criterion for deciding the controversy about benami is the motive for the benami purchase - Prakash Narain v. CIT/CWT [1982] 134 ITR 364 (All.).

There is no overlapping in nature of assessment made under Chapter XIV-B of undisclosed income and regular assessment made under section 143(3); in inquiry under section 143(3) for regular assessment which is pending when block assessment is made, Assessing Officer who comes across evidence and material which is not found or made available in process of block assessment cannot ignore same and he would be duty bound to make regular assessment taking into account such evidence and material gathered in enquiry under section 143(3) to ensure that proper assessment of total income is made and tax is determined on basis of such assessment - CIT v. N.R. Papers & Boards Ltd. [2000] 108 Taxman 536 (Guj.).
Section 143(1)/(1a)

Summary assessment

Scope of provision
No assessment is contemplated - Under section 143(1)(a), the Assessing Officer has to accept the return on the face value and make minor adjustments consistent with the information given in the return without touching upon debatable and controversial issues. No assessment, either summary or otherwise, but merely acting upon the return filed by the assessee except making permissible adjustments wholly compatible with the information furnished in the return, is the essence of section 143(1)(a) - Pradeep Kumar Har Saran Lal v. Assessing Officer [1998] 229 ITR 46 (All.).
Intimation and prima facie adjustments do not amount to assessment - Intimation under section 143(1)(a) and prima facie adjustments made therein do not amount to ‘assessment’ - Pradeep Kumar Har Saran Lal v. Assessing Officer [1997] 94 Taxman 124 (All.).

Section 143(1)(a) v. Section 143(2) - Since notice under section 143(2) is a notice of regular assessment, intimation under section 143(1)(a) is a adjustment which could be made on basis of record available to Assessing Officer which is filed by assessee alongwith return. A notice under section 143(2) could be issued even after intimation under section 143(1)(a) but no intimation could be issued under section 143(1)(a) after issuance of notice under section 143(2) - Pieco Electronics & Electricals Ltd. v. Dy. CIT [1999] 103 Taxman 98 (Cal.).

Records of other assessees cannot be referred to - So far as an assessment to be framed on the basis of record under section 143(1) is concerned, the ‘record’ would be the income-tax return filed and the documents accompanying it. Records of other assessees cannot be treated as a ‘record’ of the case to attract the applicability of section 143(1) - Smt. Harbans Kaur v. ITO [1993] 204 ITR 685 (Punj. & Har.).
Intimation to assessee
Intimation does not conclude assessment process - Intimation under section 143(1)(a)(i) cannot be treated as conclusion of assessment process merely because such intimation is itself deemed to be notice of demand under section 156 - Apogee International Ltd. v. Union of India [1996] 87 Taxman 198/220 ITR 248 (Delhi).
Intimation has the status of a mere acknowledgement - The intimation under section 143(1)(a)(i) is only fictionally taken as a notice of demand under section 156 of the Act. The intimation is nothing but merely an acknowledgement slip to the effect that the return filed has been accepted and the Assessing Officer has acted upon that, and for the purposes of recovery that shall be deemed to be a notice of demand as if issued under section 156 - Pradeep Kumar Har Saran Lal v. Assessing Officer [1998] 229 ITR 46 (All.).
Section 143(2)

Notice to assessee

Notice be specific - In issuing notice for a particular assessment year, Assessing Officer should be specific vis-a-vis an amount which was suppressed in that particular year and assessee could not be asked to explain whole-amount of 13 years clubbed together by creating a liability in one single year - Krishan Chand v. IAC [1999] 103 Taxman 88 (J & K).
Section 144

Best judgment assessment

Best judgment assessment is different from regular assessment - The assessments made or the basis of the assessee’s accounts and those made on ‘best judgment’ basis are totally different types of assessments - CST v. H.M. Esufali H.M. Abdulai [1973] 90 ITR 271 (SC).
Power is not arbitrary - The mere fact that the material placed by the assessee before the assessing officer is unreliable does not empower the officer to make an arbitrary order. The power to make a best judgment assessment is not an arbitrary power - State of Orissa v. Maharaja Shri B.P. Singh Deo [1970] 76 ITR 690 (SC).
Assessing Officer should be guided by rules of justice equity and good conscience - In making a best judgment assessment, the Assessing Officer does not possess absolute arbitrary authority to assess any figure he likes. Although he is not bound by strict judicial principles, he should be guided by rules of justice, equity and good conscience - CIT v. Ranicherra Tea Co. Ltd. [1994] 207 ITR 979 (Cal.).
Specific finding is necessary - Where there was no finding by the ITO that there had been any non-compliance with any of the notices mentioned in sub-clauses (a), (b) and (c) of section 144, the order of best judgment assessment should be struck down, even if there was valid service of notice under section 131 and there had been non-compliance with the terms of such notice - Mohini Debi Malpani v. ITO [1970] 77 ITR 674 (Cal.).
Provision applies to reassessment proceedings also - There is no merit in the submission that the words ‘so far as may be’ in section 148 exclude the applicability of the provisions of section 144 to an assessment made under section 147 - R.B. Seth Shreeram Durgaprasad and Fatehchand Narsingdas (Export) Firm v. CIT [1988] 170 ITR 23 (Bom.).
Assessment can be made even where return is not signed or verified - A best judgment assessment can be made when the return is not signed and verified - Behari Lal Chatterji v. CIT [1934] 2 ITR 377 (All.).
Assessment can be made when a blank return is filed - Where the assessee filed a return with all columns blank, the assessee must be treated as having failed to file a return, and a best judgment assessment could be made - Rattan Chand Dunichand of Guru Bazar v. CIT 3 ITC 69 (Lahore).

Where approximate figures are returned, assessment can be made to the best of judgment - Where the assessee had furnished only approximate figures in his return of income without any further details, a best judgment assessment made by ignoring that return was valid - A.R.A.N. Chettiar Firm v. CIT 2 ITC 477 (Rangoon).

Opportunity must be given to assessee - The assessee will have to be given an opportunity of being heard and a right to question the correctness or the relevancy of the materials on the basis of which the ITO proposes to make the best judgment assessment - Dhanalakshmi Pictures v. CIT [1983] 144 ITR 452 (Mad.); T.C.N. Menon v. ITO [1974] 96 ITR 148 (Ker.).
Non-production of books not proved to exist is not a valid ground - Mere non-production of books, without proof of the existence of things not produced, would not fall within the mischief of section 144 - J.M. Sheth v. CIT [1965] 56 ITR 293 (Mad.).
Assessee must be apprised of comparable cases - While making a best judgment assessment on the basis of comparable cases, the assessee must be apprised of those cases and given an opportunity to have his say in the matter - K. Baliah v. CIT [1965] 56 ITR 182 (Mys.).
Estimate must be honest and fair - The authority making a best judgment assessment must make an honest and fair estimate of the income of the assessee and though arbitrariness cannot be avoided in such an estimate, the same must not be capricious but should have a reasonable nexus to the available material and the circumstances of the case - Brij Bhushan Lal Parduman Kumar v. CIT [1978] 115 ITR 524 (SC).
Guesswork should not be wild but reasonably connected to available material - Though there is an element of guesswork in a ‘best judgment assessment’, it should not be a wild one, but should have a reasonable nexus to the available material and the circumstances of each case. Though the section provides for a summary method because of the default of the assessee, it does not enable the assessing authority to function capriciously without regard to the available material - State of Kerala v. C. Velukutty [1966] 60 ITR 239 (SC).
Action must not be dishonest, vindictive or capricious - The officer making a best judgment assessment must not act dishonestly, or vindictively or capriciously because he must exercise judgment in the matter. He must make what he honestly believes to be a fair estimate of the proper figure of assessment, and for the purpose he must be able to take into consideration local knowledge and repute in regard to the assessee’s circumstances and his own knowledge of previous returns/assessments of the assessee and all other matters which he thinks will assist him in arriving at a fair and proper estimate; and though there must necessarily be guesswork in the matter, it must be honest guesswork - CIT v. Laxminarain Badridas [1937] 5 ITR 170 (PC).
Refusal by chartered accountant under section 142(2A) cannot lead to best judgment assessment - If, for a frivolous reason, the chartered accountant declines to undertake the audit of a company’s accounts under a direction issued under section 142(2A), obviously the company could not be held responsible. There is neither default nor failure to comply with the direction issued under section 142(2A) on the part of the company so as to attract a best judgment assessment by invoking section 144(b) - Swadeshi Polytex Ltd. v. ITO [1983] 144 ITR 171 (SC).
Section 144A

Directions by the Deputy Commissioner

Power can be exercised suo motu - Since the IAC (now the Deputy Commissioner) has power under section 144A to issue directions either suo motu or on a reference or on an application by an assessee, he may suo motu issue directions whenever he finds it necessary to do so in regard to any matter relating to the assessment. If directions are issued by him on matters not arising from the reference, such directions emanate from his suo motu power under section 144A - CIT v. N. Krishnan [1988] 172 ITR 604 (Ker.).
Power to direct alteration in method of accounting is challengeable - Where a method of accounting accepted by the income-tax authorities for a number of years is sought to be altered for no reason causing great hardship and harassment to the petitioner, the directions issued to that effect under section 144A would be without jurisdiction - Manilal Kher Ambalal & Co. v. A.G. Lulla, Seventh ITO [1988] 40 Taxman 329 (Bom.).

Scope of orders of appellate authority cannot be annulled or extended - In a case where the matter has travelled before the appellate authority, the ITO is bound by the directions given by such authority, and the IAC cannot annul or extend the scope of the order of the appellate authority. The jurisdiction of IAC is coterminus with the jurisdiction of the ITO, and the IAC cannot exercise jurisdiction on matters on which the ITO has no jurisdiction - CIT v. Mahindra & Co. [1995] 215 ITR 922 (Raj.).

Section 145

Method of accounting*
Scope of provision
Provision is mandatory - Section 145 of the Act is mandatory - Nalinikant Ambalal Mody v. S.A.L. Narayan Row, CIT [1966] 61 ITR 428 (SC).
Provision is only a machinery provision, and it cannot override charging provision - Section 145(1) is only an enabling provision to effectuate the charge. The section cannot be used for destroying the charge to tax. It is only a machinery provision and cannot qualify the charging section so as to make the latter otiose, nor can it be given overriding effect so as to defeat the charge - CIT v. Standard Triumph Motor Co. Ltd. [1979] 119 ITR 573 (Mad.).
No specific set of accounts is prescribed - Section 145 does not say, nor is there any provision in the Act that an assessee carrying on a business shall maintain a specified set of accounts - P. Appavu Pillai v. CIT [1965] 58 ITR 622 (Mad.).
Note : Even rule 6F prescribes certain specified books of account for certain professionals only, and not to businessmen.

Section 145 is couched in mandatory terms and the department is bound to accept the assessee’s choice of method regularly em​ployed, except for the situation wherein the Assessing Officer is permitted to intervene in case it is found that the income, profits and gains cannot be arrived at by the method employed by the assessee. The position of law is further well settled that a regular method adopted by an assessee cannot be rejected merely because it gives benefit to an assessee in certain years - CIT v. Advance Construction Co. (P.) Ltd. [2005] 143 Taxman 61/275 ITR 30 (Guj.).

Estoppel will not operate - The income-tax department is entitled to judge the accounts of an assessee each year on their merits. The fact that they have accepted a particular form of accounts as sufficient in one year does not debar them from holding later that particular items or particular claims made by the assessee in later years have not been established. There is no question of estoppel in such a case - Jamna Das Rameshwar Das v. CIT [1952] 21 ITR 109 (Punj.).
Accounting systems
The two principal systems - Among Indian businessmen, as elsewhere, there are current two principal systems of book-keeping. There is firstly the cash system in which a record is maintained of actual receipts and actual disbursements entries being posted when money or money’s worth is actually received, collected or disbursed. There is secondly the mercantile system in which entries are posted in the books of account on the date of the transaction, i.e., on the date on which rights accrue or liabilities are incurred, irrespective of the date of a receipt or payment. Whereas under the cash system no account of what are called the outstandings of the business either at the consent or at the close of the year is taken, according to the mercantile method actual cash receipts during the year and the actual cash outlays during the year are treated in the same way as under the cash system, but to the balance thus arising, there is added the amount of the outstandings not collected at the end of the year and from this is deducted the liabilities incurred or accrued but not discharged at the end of the year. Both the methods are somewhat rough. In some cases these methods may not give a clear picture of the true profits earned and certainly not of taxable profits. Besides the cash system and the mercantile system, there are innumerable other systems of accounting which may be called hybrid or heterogeneous, in which certain elements and incidents of the cash and mercantile system are combined - CIT v. A. Krishnaswami Mudaliar [1964] 53 ITR 122 (SC).
Different methods can be adopted for different sources - It is legitimate to expect that the assessee would exercise his option under section 145 for his own benefit. If the assessee thought that it would be more advantageous to it to follow the cash system in respect of its income assessable under other sources and to follow the mercantile system in respect of its income assessable under business, it is entitled to do so - J.K. Bankers v. CIT [1974] 94 ITR 107 (All.).
Different methods can be adopted for different parts of business - An assessee may employ one method of accounting for one part of his business or one class of customers, and a different method or another part of his business or another class of customers. He may also keep accounts in respect of different parts of the same business on different basis - CIT v. E.A.E.T. Sundararaj [1975] 99 ITR 226 (Mad.).
‘Cash’ under the cash system includes money’s worth - A cash basis of accounting is not confined to receipt of cash alone or to receipt of current coin or currency notes alone. It will still be a cash basis of accounting where payment is received in kind or in money’s worth - Seth Kishori Lal Babulal v. CIT [1963] 49 ITR 502 (All.).
‘Regular’ does not mean ‘permanent’ for system of accounting - It is undoubtedly correct that the statute stipulates that the income shall be computed on the system of accounting ‘regularly’ followed by the assessee. It should mean ‘during the period under consideration’. However, the provision cannot be interpreted to mean that once a system of accounting is adopted, it can never be changed. ‘Regular’ cannot in the present context mean permanent. It has not been pointed out with reference to any provision that a change is impermissible or barred even when it is warranted by the existing situation. Where the assessee, a government company, switched over from mercantile system to hybrid system in respect of its liability on account of interest because ‘it was not realising interest in time’, and the finding of the Tribunal was that the change-over adopted ‘was a legitimate and bona fide need of accounting’ and ‘there was no mala fide intention’, it was held that the procedure adopted by the assessee could not be said to violate section 145 - CIT v. Punjab State Industrial Development Corpn. Ltd. [2002] 255 ITR 351 (Punj. & Har.).
Assessee’s choice
Assessee has the choice on method, but such method should be shown as regularly followed - The choice of the method of accounting lies with the assessee; but the assessee must show that he has followed the method regularly for his own purposes - CIT v. McMillan & Co. [1958] 33 ITR 182 (SC).
Department cannot compel assessee to choose a particular method - The option is with the assessee and not with the department so that the department cannot compel an assessee to adopt the mercantile system of accounting, if the assessee chooses to adopt the cash system - Juggilal Kamlapat Bankers v. CIT [1975] 101 ITR 40 (All.).
Option regarding adoption of system of accounting is with the assessee and not with the income-tax department. The assessee is indeed free even to follow different methods of accounting for income from different sources is an appropriate case. The department cannot compel the assessee to adopt the mercantile system of accounting - CIT v. Smt. Vimla D. Sonwane [1994] 75 Taxman 335 (Bom.).

Change of method is not prohibited - Section 145(1) does not postulate any agreement or contract regarding the method of accounting to be employed by a taxpayer. This section also does not lay any embargo on him to alter his method of accounting. An assessee can change the method of accounting unilaterally in respect of a source of income - Reform Flour Mills (P.) Ltd. v. CIT [1978] 114 ITR 227 (Cal.).
Change of method does not require prior approval - A change in the method of accounting need not have the approval of the income-tax authorities, nor need it be supported by cogent reasons showing the bona fides of the assessee - Snow White Food Products Co. Ltd. v. CIT [1983] 141 ITR 847 (Cal.) (Per contra).

ITO’s powers to reject accounts
ITO is not compelled to accept accounts in all cases - Section 145 does not compel the ITO to accept a balance-sheet of cash receipts and outgoings prepared from the books of account - CIT v. A. Krishnaswami Mudaliar [1964] 53 ITR 122 (SC).
ITO is not bound to accept system of accounting - It is not only the right but the duty of the Assessing Officer to consider whether or not the books disclose the true state of accounts and the correct income cash be deduced therefrom. It is incorrect to say that the officer is bound to accept the system of accounting regularly employed by the assessee, the correctness of which had not been questioned in the past. There is no estoppel in these matters, and the officer is not bound by the method followed in the earlier years - CIT v. British Paints India Ltd. [1991] 188 ITR 44 (SC).
ITO is not bound by the declared profits - The ITO, even when he accepts the assessee’s method of accounting, is not bound by the figure of profits shown in the accounts - CIT v. McMillan & Co. [1958] 33 ITR 182 (SC).
ITO must record a clear finding - The ITO must refer to the inherent defect in the system and record a clear finding that the system of accounting followed by the assessee is such that correct profits cannot be deduced from the books of account maintained by the assessee. It is not open to the ITO to intervene and substitute a different system of accounting from the one which is followed by the assessee, on the ground that the system which commends to the ITO is better - CIT v. Margadarsi Chit Funds (P.) Ltd. [1985] 155 ITR 442 (AP).
Insignificant mistakes cannot form the basis - Insignificant mistakes noticed in the accounts of one year, like one item of interest not brought into account or one item of receipt having been incorrectly recorded, cannot form the basis for rejecting the accounts of the other years - CIT v. Padamchand Ramgopal [1970] 76 ITR 719 (SC).
Non-mention of addresses of purchasers in cash transactions, relevance of - In the case of a cash transaction where delivery of goods is taken against cash payment, it is hardly necessary for the seller to bother about the name and address of the purchaser. Accordingly, in such cases, the account books of the assessee cannot be rejected merely on the ground that the addresses of the purchasers are not mentioned in the case of cash transactions - R.B. Jessaram Fatehchand v. CIT [1970] 75 ITR 33 (Bom.).
Absence of stock registers, cash memos, vouchers, etc., and existence of low profits are relevant factors - Where absence of a stock register, cash memos etc., if coupled with other factors like absence of vouchers in support of the expenses and purchases and existence of low profit, may give rise to a legitimate inference that all is not well with the books and the same cannot be relied upon to assess the income, profits or gains of an assessee, the authorities would be justified in rejecting the account books under section 145(2) and in making the assessment in the manner contemplated in that provision - Awadesh Pratap Singh Abdul Rehman & Bros. v. CIT [1994] 76 Taxman 106 (All.).

Non-maintenance of stock register can justify rejection of accounts - Keeping of a stock register is of great importance because that is a mean of verifying the assessee’s accounts by having a ‘quantitative tally’; if, after taking into account all the materials including the want of a stock register, it is found that from the method of accounting the correct profits of the business are not deductible, the operation of section 145(3) of the Act would be attracted - S.N. Namasivayam Chettiar v. CIT [1960] 38 ITR 579 (SC).
Failure to maintain stock accounts by a wholesale dealer, relevance of - Where the assessee is a wholesale dealer, failure to maintain stock accounts would be a substantial defect in the accounts justifying an inference that the accounts were maintained in a manner from which the true and correct profits were not deductible. In such case, the ITO would be justified in rejecting the book version of the profit of the assessee, and making necessary additions to the declared profits on estimate basis - Amiya Kumar Roy & Bros. v. CIT 1994 Tax LR 616 (Cal.).

Adoption of different standards for receipts and production in stock accounts can justify rejection of accounts - If the stocks received are shown in the books by one standard and the goods produced from those stocks are shown by another standard, it is quite clear that profits cannot be correctly deduced. In such cases, the ITO would be justified in rejecting the method and in estimating the income - Howrah Trading Co. (P.) Ltd. v. CIT [1968] 67 ITR 582 (Cal.).
Estimation of profits

Assessee must be given opportunity to rebut estimate - Where the ITO did not state the basis of his estimate and no opportunity was given to the assessee to rebut that basis, his order was liable to be set aside - S. Sarabhaiah Setty & Sons v. CIT [1967] 64 ITR 175 (AP).
Where, after rejecting the accounts of the assessee, an estimate of the turnover and gross profits is fixed to the determent of the assessee, the assessee is entitled to know the basis and also to an opportunity to rebut the same - Yaggina Veeraraghavulu & Mavuleti Somaraju & Co. v. CIT [1966] 62 ITR 528 (AP).
Assessee must be furnished with details of comparable cases relied upon - An assessment made by estimating the profits of the assessee on flat rate basis on the basis of comparable cases, without furnishing details of such cases to the assessee, is illegal - Joseph Thomas & Bros. v. CIT [1968] 68 ITR 796 (Ker.).
Assessee must be provided opportunity to cross-examine witnesses - While estimating profits where oral evidence of witness was relied on by the income-tax authorities, the assessee must be given opportunity to cross-examine the witness and where comparative instances of other business were supplied by assessee it was also necessary for the department to come to a finding as to the norm of the gross profit on the basis of comparative cases - CIT v. Eastern Commercial Enterprises [1994] 210 ITR 103 (Cal.).
Basis for estimation and computation must be disclosed by ITO in a speaking order - If the assessee fails to satisfy the ITO as to the correctness of the profits returned by him, it is open to the ITO to take a higher percentage consistent with the state of trade in the locality or with any special circumstances of the assessee which warrant higher rate of profits. However the ITO must disclose the basis and manner of computation and make his order a speaking order - Seth Nathuram Munalal v. CIT [1954] 25 ITR 216 (Nag.).
Estimation must not be arbitrary, vague and fanciful but must be legal and regular - The law says that the ITO shall make the assessment to the best of his judgment; it means that he must make it according to the rules of reason and justice, not according to private opinion, but according to law and not humour, and that the assessment is to be not arbitrary, vague and fanciful, but legal and regular - Mysore Fertiliser Co. v. CIT [1966] 59 ITR 268 (Mad.).
Estimate based on both relevant and irrelevant material cannot be sustained even partly - If an estimate is based partly on irrelevant material and partly on relevant material, it is difficult to sustain the estimate because it cannot be said as to what extent and which part of the figure of estimate depends upon the irrelevant portion of the matter - Surajmal Champalal v. CIT [1967] 66 ITR 396 (Pat.).
Profits can be computed even before completion of a venture - Profits can be computed even if a particular trade adventure is not completed - P.M. Mohammed Meerakhan v. CIT [1969] 73 ITR 735 (SC).
In the case of works contracts, one need not wait till the contract was completed in order to ascertain the income; it is open to the revenue to estimate the profit on the basis of the receipts in each year of construction although the contract was not completed - Tirath Ram Ahuja (P.) Ltd. v. CIT [1976] 103 ITR 15 (Delhi).
Book entries are not relevant to allow deductions - Whether the assessee is entitled to a particular deduction or not will depend on the provision of law relating thereto and not on the view which the assessee might take of his right nor can the existence or absence of entries in the books of account be decisive or conclusive in the matter - Kedarnath Jute Mfg. Co. Ltd. v. CIT [1971] 82 ITR 363 (SC).
Where estimation has nexus to material on record and exercise of discretion is not arbitrary or capricious, Tribunal’s findings are unquestionable - So long as the best judgment has nexus to material on record and the discretion in that behalf has not been exercised arbitrarily or capriciously, it is not open to scrutiny in reference proceedings to give rise to a question of law or to a mixed question of law and fact - CIT v. Surjit Singh Mahesh Kumar [1994] 210 ITR 83 (All.).
Assessing Officer must first counter the assessee’s evidence about gross profit rate - Where the assessee has given a comparative instance of gross profit rate, it is necessary for the department to come to a finding as to the norm of the gross profit on the basis of comparative cases. Therefore, it is the duty of the Assessing Officer to counter the comparative statement cited by the assessee before he can have the option to estimate the gross profit - CIT v. Eastern Commercial Enterprises [1994] 210 ITR 103 (Cal.).
Additions made straightaway on grounds of low profits and less profit rate cannot be sustained - Additions to the profits of the assessee made solely on the ground that it was low without giving a specific finding that the accounts of the assessee were not correct and complete, or that the income could not be properly determined and deduced from the accounting method employed by the assessee, is not justified. The mere fact that there was a less rate of gross profit declared by an assessee as compared to the previous year would not by itself be sufficient to justify the addition - Aluminium Industries (P.) Ltd. v. CIT [1995] 80 Taxman 184 (Gauhati).

Outgoings cannot be treated as income - CIT v. Indo Nippon Chemicals Co. Ltd. [2003] 261 ITR 275/130 Taxman 179 (SC).
Works contracts
In works contract cases, cost of materials/stores supplied to contractor must be excluded from turnover - Since no element of profit is involved in the turnover represented by the cost of stores/materials supplied by the department to the assessee, the income or profit derived by the assessee from such contracts will have to be determined on the basis of the value of the contracts represented by the cash payment received by the assessee exclusive of the cost of the material/stores received for being fixed, used or incorporated in the works undertaken by them - Brij Bhushan Lal Parduman Kumar v. CIT [1978] 115 ITR 524 (SC).
Valuation of stock
Principles deducible from decided cases - From the various decisions of the Supreme Court, it can be held that (1) for valuing the closing stock, it is open to the assessee to value it at cost or market value, whichever is lower; (2) in the balance-sheet even if the securities and shares are valued at cost, from that no firm conclusion can be drawn; a taxpayer is free to employ for the purpose of his trade his own method of keeping accounts and, for that purpose, to value stock-in-trade either at cost or market price; (3) a method of accounting adopted by the taxpayer consistently and regularly cannot be discarded by the departmental authorities on the view that he should have adopted a different method of keeping accounts or of valuation; (4) the concept of real income is certainly applicable in judging whether there has been income or not, but in every case it must be applied with care and within the recognised limits; (5) whether the income has really accrued or arisen to the assessee must be judged in the light of the reality of the situation; (6) under section 145 of the Act, in a case where accounts are correct and complete but the method employed is such that in the opinion of the ITO the income cannot be properly deduced therefrom, the computation shall be made in such manner and on such basis as the ITO may determine.

Preparation of the balance sheet in accordance with the statutory provision would not disentitle the assessee in submitting the income-tax return on the real taxable income in accordance with the method of accounting adopted by the assessee consistently and regularly. That could not be discarded by the departmental authorities, on the ground that the assessee was maintaining balance sheet in the statutory form on the basis of the cost of the investments. In such cases, there is no question of following two different methods for valuing its stock-in-trade (investments) - United Commercial Bank v. CIT [1999] 106 Taxman 601/240 ITR 355 (SC).
Dissolution of firm due to death of partner - Where a firm got dissolved due to death of a partner, and on the very next day, the firm was reconstituted with the remaining partners, and business continued without any interruption, the closing stock is to be valued at the cost or market price, whichever is lower, and not at market value - Sakthi Trading Co. v. CIT [2001] 250 ITR 871 (SC).
Stock-in-trade must be valued for ascertainment of profits - As a normal rule, the profits should be ascertained by valuing the stock-in-trade at the beginning and at the end of the accounting year - P.M. Mohammad Meerakhan v. CIT [1969] 73 ITR 735 (SC).
Closing stock must be valued for ascertainment of true trading results - It is settled law that the true trading results of a business for an accounting period cannot be ascertained without taking into account the value of the stock-in-trade remaining at the end of the period - A.L.A. Firm v. CIT [1991] 189 ITR 285 (SC); CIT v. British Paints India Ltd. [1991] 188 ITR 44 (SC).
No profit can arise out of valuation of closing stock - Though loss due to a fall in price below cost is allowed even if such loss has not been actually realised, no question of charging the appreciated value of closing stock as ‘notional profits’ can arise. It is a misconception to think that any profit ‘arises out of the valuation of the closing stock’ and the situs of its arising or accrual is where the valuation is made - Chainrup Sampatram v. CIT [1953] 24 ITR 481 (SC).
Adopting a recognised new method cannot be questioned - Where it is found that the change adopted by the assessee was for bona fide purpose and was not actuated by consideration to reduce income for income-tax purposes, the revenue has no right to interfere with the change in the method of valuation of opening stock - CIT v. Mopeds India Ltd. [1988] 173 ITR 347 (AP).
Direct cost method is a recognised one - The ‘direct cost’ method of valuation of closing stock is a recognised method in commercial practice; the difference between ‘total cost’ and ‘direct cost’ methods is that in a total cost method certain overheads are added while in the direct cost method the same overheads are excluded - CIT v. Carborandum Universal Ltd. [1984] 149 ITR 759 (Mad.).
Valuation at cost is one of the recognised methods - Valuation of stock at cost is one of the recognised methods. No inference may therefore arise from the employment of the method of valuing stock at cost. Nor is the description of stock in balance-sheet as ‘investments’ decisive - Investment Ltd. v. CIT [1970] 77 ITR 533 (SC).
Valuation of closing stock at cost or at market value whichever is less is a generally accepted and established rule of commercial practice - As the entry for stock which appears in a trading account is merely intended to cancel the charges for the goods purchased which have not been sold, it should necessarily represent the cost of the goods. If it is more or less than the cost, then the effect is to state the profit on the goods which actually have been sold at the incorrect figure. From this rigid doctrine one exception is very generally recognised on prudential grounds and is now fully sanctioned by custom, viz., the adoption of market value at the date of making up accounts, if that value is less than cost. It is of course an anticipation of the loss that may be made on those goods in the following year, and may even have the effect, if prices rise again, of attributing to the following year’s result a greater amount of profit than the difference between the actual sale price and the actual cost price of the goods in question. While anticipated loss is thus taken into account, anticipated profit in the shape of appreciated value of the closing stock is not brought into account, as no prudent trader would care to show increased profit before its actual realisation. This is the theory underlying the rule that closing stock is to be valued at cost or market price whichever is the lower, and it is now generally accepted as an established rule of commercial practice and accountancy - Chainrup Sampatram v. CIT [1953] 24 ITR 481 (SC).
Permissibility of valuation of stock at market value would be only if market value of stock is lower than cost of stock; where market value of stock had been taken into consideration while arriving at chargeable income although market value of stock was more than the cost value of stock rejection of accounts main​tained by assessee for valuation of closing stock by Assessing Officer was in accordance with law - Sanjeev Woollen Mills v. CIT [2005] 149 Taxman 431/279 ITR 434 (SC).

Closing stock cannot be valued at market value when such value is higher than cost - The proper practice is to value the closing stock at cost. That will eliminate entries relating to the same stock from both sides of the account. To this rule, custom recognises only one exceptions and that is to value the stock at market value if that is lower. But on no principle can one justify the valuation of the closing stock at a market value higher than cost as that will result in the taxation of notional profits which the assessee has not realised - A.L.A. Firm v. CIT [1991] 189 ITR 285 (SC).
Rate of valuation must be applied to entire closing stock - The assessee is entitled to value closing stock at cost or market price whichever is lower, but that has to be applied to the entire closing stock. There is no justification in bifurcating the closing stock on the presumption that some of this would have to be surrendered as levy. If the assessee wants to take the sale price for a part of the stock, then the entire stock will have to be worked out on the basis of sale price - Harinagar Sugar Mills Ltd. v. CIT [1994] 207 ITR 901 (Bom.).
Where both opening and closing stock are undervalued, both should be altered - When the opening and closing stocks of a business are both undervalued, if the method of altering both valuations is not adopted, it is perfectly plain that the profit which is brought forward is not the real one. In such cases, the real profits of a particular year cannot be ascertained by merely raising the valuation of the closing stock, not taking into consideration the similar under valuation of the opening stock - CIT v. Ahmedabad New Cotton Mills Co. Ltd. 4 ITC 245 (PC).

Value declared to bank for overdraft purposes cannot be relied upon, for making additions - The figures furnished to the bank for purposes of obtaining an overdraft are not concerned with the actual stock valuation for determining the trade results for purposes of ascertaining the profits and gains derived from business. Where an assessee was consistently valuing the opening and closing stocks by making suitable deductions towards the declining demand in the market and the method was accepted by the ITO as patently correct, the ITO could not make any addition towards undervaluation of stock on the ground that in an overdraft application the assessee had declared higher value to the bank - India Motor Parts & Accessories (P.) Ltd. v. CIT [1966] 60 ITR 531 (Mad.).
Closing stock of dissolved firm should be valued at market price only - In order to arrive at the correct picture of the trading results of the partnership on the date when it ceases to function, the valuation of the stock in hand should be made on the basis of the prevailing market price - G.R. Ramachari & Co. v. CIT [1961] 41 ITR 142 (Mad.) affirmed in A.L.A. Firm v. CIT [1991] 189 ITR 285 (SC); Also see Popular Automobiles v. CIT [1989] 179 ITR 632 (Ker.).
No addition should be made towards reduction in income due to bona fide change in method of valuation of stock - If the method of stock valuation is changed by the assessee and if the change is bona fide, even if the taxable income is reduced on account of such change, it is not open to the revenue to add any amount in the taxable income of the assessee which is the resultant effect of the changed method of valuation, especially when the new method which was adopted had been continuously followed in subsequent years but the revenue had not objected to the change in the subsequent years - CIT v. Atul Products Ltd. [2002] 125 Taxman 727 (Guj.).
Once liability to duty has been fully discharged by actual payment no part thereof should be considered for valuing closing stock - Once the liability towards excise duty for the year under consideration has been discharged by actual payment and debit entry to that effect has been made in the profit and loss account, any part of that amount cannot be shown as a liability by putting the credit entry of such part for the purpose of valuing the closing stock of unsold stock. If unsold stock is there and duty has already been paid, that duty cannot be ignored. The duty which has already been paid on unsold stock forms part of the closing stock of assets, and even section 43B does not come in the way as the actual payment against the excise duty liability has been made - Berger Paints India Ltd. v. CIT [2002] 253 ITR 738/124 Taxman 118 (Cal.).
Section 145A

Method of accounting in certain cases

Date from which applicable - Section 145A, introduced with effect from 1-4-1999, is applicable only from the assessment year 1999-2000 - CIT v. Indo Nippon Chemical Co. Ltd. [2000] 112 Taxman 555/245 ITR 384 (Bom.).
Section 145A, inserted with effect from 1-4-1999, is not a declaratory provision - CIT v. Berger Paints (India) Ltd. (No. 2) [2002] 254 ITR 503 (Cal.).
Section 147

income escaping assessment

Constitutional validity
Provisions are not unconstitutional - It cannot be said that sections 147 and 148 contain delegation of arbitrary and uncontrolled power to the ITO to reopen an assessment without any reason. These sections cannot therefore be challenged as unconstitutional - Vimal Chandra Golecha v. ITO [1982] 134 ITR 119 (Raj.).
Burden of proof
Burden of proof is on revenue - In reassessment proceedings, the burden is on revenue to establish that there was income which escaped assessment - Tin Mfg. Co. of India v. CIT [1996] 88 Taxman 34/222 ITR 323 (All.).
Amendments of 1989

Circular No. 549, dated 31-10-1980 issued by the Central Board of Direct Taxes makes it clear that the amended provision which came into effect on 1-4-1989, would be retrospective in the sense that it will apply prospectively in all matters pending on 1-4-1989 which had not become closed or dead. Thus, where the notice for assessment was issued after the amendment of law in 1989, the new law would govern the procedure even though the assessment was made prior to the amendment - Simplex Concrete Piles (India) Ltd. v. Dy. CIT [2003] 262 ITR 605 (Cal.).
Scope of powers
Powers under amended provision are wide enough even to cover cases where assessee had fully disclosed material facts - The provisions of section 147, as amended with effect from 1-4-1989, are contextually different and the cumulative conditions spelt out in clauses (a) and (b) of section 147 prior to its amendment are not present in the amended provision. The only condition for action is that the Assessing Officer should have reasons to believe that income has escaped assessment. Such belief can be reached in any manner and is not qualified by a pre-condition of faith and true disclosure of material fact by an assessee as contemplated in the pre-amended section 147(a). Viewed in that angle, power to reopen assessment is much wider under the amended provision and can be exercised even after the assessee has disclosed fully and truly all the material facts - Bawa Abhai Singh v. Dy. CIT [2001] 117 Taxman 12 (Delhi) [See also Rakesh Aggarwal v. Asstt. CIT [1996] 87 Taxman 306 (Delhi)].

Proceedings are for the benefit of revenue only - Since the proceedings under section 147 are for the benefit of the revenue and not an assessee, and are aimed at gathering the ‘escaped income’ of an assessee, the same cannot be allowed to be converted as ‘revisional’ or ‘review’ proceedings at the instance of the assessee, thereby making the machinery unworkable - CIT v. Sun Engineering Works (P.) Ltd. [1992] 198 ITR 297 (SC).
Assessee can make claims only in respect of escaped income - While the assessee cannot reagitate claims already assessed, it is open to the assessee in reassessment proceedings to put forward claims for deduction of any expenditure which is relatable to the income which is sought to be assessed as escaped income in the reassessment proceedings - CIT v. Caixa Economica De God [1994] 119 CTR (Bom.) 250.

Proceedings under section 147 are for the benefit of revenue and not of the assessee, and hence the assessee cannot be permitted to convert the reassessment proceedings as his appeal or revision in disguise, and seek relief in respect of items earlier rejected, or claim relief in respect of items not claimed in the original assessment proceedings, unless relatable to escaped income, and reagitate concluded matters. Allowance of such a claim in respect of escaped assessment in the case of reassessment has to be limited to the extent to which they reduce the income to that originally assessed. Income for the purpose of reassessment cannot be reduced beyond the income originally assessed - K. Sudhakar S. Shanbhag v. ITO [2000] 241 ITR 865 (Bom.).

Powers are not unbridled - The power conferred upon the ITO by sections 147 and 148 is not an unbridled one. It is hedged with several safeguards conceived in the interest of eliminating room for abuse of this power by the Assessing Officer - Sri Krishna (P.) Ltd. v. ITO [1996] 87 Taxman 315/221 ITR 538 (SC).
Powers are not plenary - The powers of the ITO to reopen assessment, though wide, are not plenary. The words of the statute are ‘reason to believe’ and not ‘reason to suspect’. The reopening of an assessment after a lapse of many years is a serious matter - ITO v. Lakhmani Mewal Das [1976] 103 ITR 437 (SC).
Assessee is not obliged to instruct ITO on questions of law - Section 147 does not cast any duty on the assessee to instruct the ITO on questions of law - CIT v. Bhanji Lavji [1971] 79 ITR 582 (SC) - Parashuram Pottery Works Co. Ltd. v. ITO [1977] 106 ITR 1 (SC).
ITO can reassess entire escaped income - Once an assessment is reopened by issuing a notice, the previous under-assessment is set aside and the whole assessment proceedings start afresh. Once the reassessment proceedings are validly initiated, the jurisdiction of the ITO is not restricted to the portion of the income that escaped assessment. Once Valid proceedings are stated under section 147, the ITO not only has the jurisdiction but it is his duty to levy tax on the entire income that has escaped assessment during that year - V. Jaganmohan Rao v. CIT/CEPT [1970] 75 ITR 373 (SC).
Assessee cannot reagitate questions and claims which have become final - To read the judgment in Jaganmohan Rao’s case as laying down that the reassessment wipes out the original assessment and that reassessment is not only confined to ‘escaped assessment’ or ‘under assessment’ but to the entire assessment for the year and it would start the assessment proceedings de novo giving right to an assessee to reagitate matters which he had lost during the original assessment proceedings which had acquired finality, is not only erroneous but also against the phraseology of section 147 and the object of reassessment proceedings - CIT v. Sun Engineering Works (P.) Ltd. [1992] 198 ITR 297 (SC).
Reassessment must be confined to points of under-assessment and not entire assessment - The entire appellate remedy shall be denied to the assessee if the ratio in V. Jaganmohan Rao’s case (supra) is blown up out of all proportion. Therefore, the only pragmatic reading of that judgment can be that the reassessment proceeding would confine itself to the points of under assessment. It cannot embrace the entire assessment - Metal Import (P.) Ltd. v. CIT [1994] 72 Taxman 375 (Cal.).

Prior opportunity to assessee is not necessary - The ITO is not required by the section to convey to the assessee or to intimate to him the nature of the alleged escapement, or to give him an opportunity of being heard, before he decides to operate the powers conferred in the section - CIT v. Mahaliram Ramjidas [1940] 8 ITR 442 (PC).

Proceedings cannot be initiated ignoring return showing income below taxable limit - A return showing income below taxable limit is a valid return. The ITO cannot therefore ignore such a return and issue a notice for reassessment - CIT v. Ranchhoddas Karsondas [1959] 36 ITR 569 (SC).
Mere change of opinion cannot form the basis - When the primary facts necessary for assessment are fully and truly disclosed, the ITO will not be entitled on change of opinion to commence proceedings for reassessment. Similarly, if he has raised a wrong legal inference from the facts disclosed, he will not, on that account, be competent to commence reassessment proceedings - CIT v. Bhanji Lavji [1971] 79 ITR 582 (SC).
Having second thoughts on the same material, and omission to draw the correct legal presumption during original assessment do not warrant the initiation of a proceeding under section 147 - ITO v. Nawab Mir Barkat Ali Khan Bahadur [1974] 97 ITR 239 (SC).

Where it was clear from the original assessment orders as well as order made by the appellate authority that the Assessing Officer was well aware about the primary facts, viz., the claim made by the assessee, the circumstances under which the claim was made, and the provisions of law which could be applied while granting the benefits, and the Assessing Officer consciously considered the facts and arrived at a decision, the assessment cannot be reopened merely because subsequently the Assessing Officer changes his opinion or some other officer takes a different view. A decision is right or wrong is none of the concern of the subsequent officer. If the primary facts were not available or there was concealment or there was no application of mind at all, then a case for reopening the assessment could be made out - Sita World Travel (India) Ltd. v. CIT [2004] 140 Taxman 381 (Delhi).
Reassessment based on new views on same facts is not permissible - Income-tax department cannot be permitted to bring fresh litigations because of new views they entertain on facts or new versions which they present as to what should be the inference or proper inference either of the facts disclosed or the weight of the circumstances - Sirpur Paper Mills Ltd. v. ITO [1978] 114 ITR 404 (AP).

Ignorance of law cannot form the basis - Where the relevant materials or facts were admittedly already available in the concerned original assessment proceedings and there were no new facts which came to the possession of the assessing authority, the said officer could not be heard to say that the legal position was not known to him even though the relevant facts and materials were available, the ignorance of law would be no ground or any excuse for the ITO concerned to reopen the assessment - Century Enka Ltd. v. ITO [1983] 143 ITR 629 (Cal.).
Statements by third parties cannot form the basis - A mere confessional statement by a third party (who is a lender of the assessee) that he was a mere name-lender and that all his transactions of loans were bogus, without naming the assessee as one who had obtained bogus loans, would not be sufficient to hold that the assessee’s income had escaped assessment - S.P. Agarwalla alias Sukhdeo Prasad Agarwalla v. ITO [1983] 140 ITR 1010 (Cal.).
Some opinion must have been formed by ITO at original stage - There should, be something positive to show that there was in fact such formation of opinion at the original assessment stage. If initially no opinion was formed, the question of change therein could not be said to take place - Nawabganj Sugar Mills Co. Ltd. v. CIT [1980] 123 ITR 287 (Delhi).
Supreme Court decision cannot be the basis - The ITO cannot seek to reopen an assessment under section 147 on the basis of a Supreme Court decision in a case where the assessee had disclosed all material facts - Indra Co. Ltd. v. ITO [1971] 80 ITR 559 (Cal.).
Ignorance of Board circular is not sufficient - The mere fact that the ITO was not aware of the circular of the Board is not sufficient to reopen an assessment - Dr. H. Habicht v. Makhija [1985] 154 ITR 552 (Bom.).
Omission to notice facts by oversight cannot be the basis - When at the time of the original assessment primary facts were already before the ITO and after some routine enquiry the ITO could have assessed the income on the basis of such information, it is not open to him to invoke the provisions of section 147 and reopen the assessment even though he may have omitted to notice the facts mentioned in the return by oversight - Lokendrasingh v. ITO [1981] 128 ITR 450 (MP).

Proceedings are not barred when rectification proceedings are dropped - There is no provision in the Act which bars the initiation of proceedings under sections 147 and 148 in cases where proceedings initiated earlier under section 154 had been dropped - G.P. Agarwal v. Asstt. CIT [1994] 208 ITR 795 (All.).
Completion of assessment to get over time-bar cannot be a valid ground - Where there was no suppression or concealment on the part of the assessee, but the ITO passed the assessment order without investigating the matter in detail on the only ground that the assessment proceedings were getting time-barred, it could not be said that the assessee had concealed or suppressed any material so as to warrant reopening of the assessment - Adarsh Chemicals & Fertilizers Ltd. v. IAC [1994] 122 CTR (Guj.) 53.

Non-cognizance of revised return will not vitiate ITO’s jurisdiction - Once jurisdiction to make reassessment is conceded, one cannot perceive any reason how the non-cognizance of the subsequent revised return on the basis of a particular view taken by the Officer in respect of the revised return can destroy the initial jurisdiction which the notice under section 148 has activated - CIT v. Banshidhar Jalan & Sons [1994] 207 ITR 488 (Cal.).
Valuation report cannot by itself form the basis - Where apart from the valuation report which was relied upon by the ITO there was no material before him to come to the prima facie conclusion that the assessee had received a higher consideration than what had been stated in the sale deed, reassessment would not be justified - ITO v. Santosh Kumar Dalmia [1994] 208 ITR 337 (Cal.).
Valuation is always a question of opinion and unless there is a clear finding on the basis of the materials that the assessee invested in the construction of a house property more than what had been shown by her in the course of assessment proceedings, the ITO cannot proceed merely on the basis of the Valuation Report of the Department Valuer - Smt. Uma Devi Jhawar v. ITO 1994 Tax LR 78 (Cal.).

Loss cannot be determined in reassessment - From a reading of clause (d) of the Explanation, one can clearly visualise a prohibition on determination of loss for the first time in a proceeding under section 147, on the basis of a return of loss filed in pursuance of a notice under section 148 - Koppind (P.) Ltd. v. CIT [1994] 207 ITR 228 (Cal.).
Loss cannot be computed and carried forward - In reassessment proceedings, which are always for the benefit of Revenue, the assessee cannot claim that assessment should be completed and loss should be determined to enable him to claim the benefit of carry forward and set off against income of the subsequent years. In such a case, the proper course for the ITO would be to drop the proceedings under section 147 - CIT v. State Agro Development Corporation [2001] 248 ITR 487 (J&K).
Assessing Officer cannot launch inquiry on grounds not covered in reassessment notice - Where the Assessing Officer initiated proceedings for reassessment on the only ground that the assessee had claimed excess depreciation by adopting a higher rate as against the normal rate, he would not be justified in launching inquiry into issues which were not connected with the claim for depreciation. A letter issued to the assessee requiring the assessee to furnish information on issues in respect of which there was no allegation of any escapement or under assessment of income either in the reasons recorded or during the course of proceedings under section 147 would tantamount to reviewing the whole assessment, which is not permissible. The letter was therefore vacated - Vipan Khanna v. CIT [2002] 122 Taxman 1 (Punj. & Har.).
When Commissioner sets aside the assessment, and assessment is yet to be reframed - When the Commissioner acting under section 263 has set aside the original assessment and has directed the Assessing Officer to reframe the assessment on a particular issue after examining all the facts of the case and after providing reasonable opportunity of hearing to the assessee, it cannot be said that income has escaped assessment. When the reassessment proceedings pursuant to the order of the Commissioner are pending and the Assessing Officer is entitled to examine all the aspects of the matter on the issue involved, the question of income escaping assessment does not arise and consequently the question of reopening the assessment on the ground that the Assessing Officer has reason to believe that the income chargeable to tax has escaped assessment does not arise at all. So long as the assessment proceeding in respect of certain income subsists, the income cannot to be said to have escaped assessment. Such a proceeding, if initiated, will have to be held as invalid ab initio void and illegal - Ador Technopack Ltd. v. Dr. Zakir Hussein, Dy. CIT [2004] 271 ITR 50/140 Taxman 16 (Bom.).
Others - During pendency of the return filed under section 139 along with refund application under section 237, action cannot be taken under section 147/148 - Trustees of H.E.H. the Nizam’s Supplemental Family Trust v. CIT [2000] 109 Taxman 193/242 ITR 381 (SC).
It is trite law that when an assessee challenges a notice to reopen assessment under section 147 on ground that no reasons under section 148 had been recorded or disclosed, Court must call for and examine the reasons - Comunidado of Chicalim v. ITO [2000] 113 Taxman 331 (SC).

Merely because the case of the assessee was accepted as correct in original assessment for relevant assessment year, it does not preclude the ITO to reopen the assessment of an earlier year on the basis of his findings of fact made on the basis of fresh materials in the course of assessment of the next assessment year - Ess Ess Kay Engineering Co. (P.) Ltd. v. CIT [2001] 247 ITR 818 (SC).

Where the petitioner-bank received money under the Portfolio Management Scheme from one of the customers under an oral understanding that the customer would require a fixed return, and later the petitioner earned more than the fixed amount and retained the excess amount over the amount paid as fixed return but did not offer such excess amount to tax, the department would be justified in reopening the assessment due to the petitioner’s failure to apprise the department of the said oral understanding, which was a material fact - Citibank N.A. v. S.K. Ojha [2002] 257 ITR 663 (Bom.).

‘Reason to believe’
Belief should not be arbitrary or irrational but based on relevant and material reasons - The important words under section 147 are ‘has reason to believe’ and these words are stronger than the words ‘is satisfied’. The belief entertained by the ITO must not be arbitrary or irrational. It must be reasonable or in other words it must be based on reasons which are relevant and material. The Court cannot of course investigate into the adequacy or sufficiency of the reasons which have weighed with the ITO in coming to the belief, but the Court can certainly examine whether the reasons are relevant and have a bearing on the matters in regard to which he is required to entertain the belief before he can issue notice under section 147 - Ganga Saran & Sons (P.) Ltd. v. ITO [1981] 130 ITR 1 (SC); ITO v. Nawab Mir Barkat Ali Khan Bahadur [1974] 97 ITR 239 (SC)/Raymond Woollen Mills Ltd. v. ITO [1999] 236 ITR 34 (SC).
Belief must be in good faith, and cannot merely be a pretence - The expression ‘reason to believe’ does not mean a purely subjective satisfaction on the part of the ITO. The belief must be held in good faith; it cannot merely be a pretence - S. Narayanappa v. CIT [1967] 63 ITR 219 (SC).
Suspicion, gossip or rumour should not form the basis - The words ‘reason to believe’ suggest that the belief must be that of an honest and reasonable person based upon reasonable grounds, and that the ITO may act on direct or circumstantial evidence but not on mere suspicion, gossip or rumour. The ITO would be acting without jurisdiction if the reason for his belief that the conditions are satisfied does not exist or is not material or relevant to the belief required by the section - Sheo Nath Singh v. AAC [1971] 82 ITR 147 (SC).
Extraneous and irrelevant material should not be basis for conclusion - There should be some direct nexus between the conclusion of fact arrived at by the authority concerned and the primary facts upon which that conclusion is based. The use of extraneous and irrelevant material in arriving at that conclusion would vitiate the conclusion of fact - CIT v. Daulat Ram Rawatmull [1973] 87 ITR 349 (SC); ITO v. Lakshmani Mewal Das [1976] 103 ITR 437 (SC).
Disclosure of primary facts
Every disclosure is not and cannot be treated to be a true and full disclosure - Every disclosure is not and cannot be treated to be a true and full disclosure. A disclosure may be a false one or true one. It may be a full disclosure or it may not be. A partial disclosure may very often be a misleading one. What is required is a full and true disclosure of all material facts necessary for making assessment for that year - Sri Krishna (P.) Ltd. v. ITO [1996] 87 Taxman 315/221 ITR 538 (SC).
Assessee must disclose all primary facts fully and truly - The words ‘omission or failure to disclose fully and truly all material facts necessary for his assessment for that year’ postulate a duty on every assessee to disclose fully and truly all material facts necessary for his assessment. What facts are material and necessary for assessment will differ from case to case. There can be no doubt that the duty of disclosing all the primary facts relevant to the decision on the question before the assessing authority lies on the assessee - Calcutta Discount Co. Ltd. v. ITO [1961] 41 ITR 191 (SC); Indian Oil Corporation v. ITO [1986] 159 ITR 956 (SC); Parashuram Pottery Works Co. Ltd. v. ITO [1977] 106 ITR 1 (SC); ITO v. Lakhmani Mewal Das (supra).

Disclosure must not only be ‘full’ but also ‘true’ - The material should not only be full, but also be true - K.P. Arthanariswamy Chettiar v. First ITO [1972] 84 ITR 51 (Mad.); Sujir Ganesh Nayak & Co. v. ITO [1974] 97 ITR 372 (Ker.).

‘Disclose’ postulates that assessee has knowledge of facts - The duty to disclose fully and truly arises only when an assessee has knowledge of facts. An assessee who does not have the knowledge of the facts cannot possibly disclose such facts - Canara Sales Corporation Ltd. v. CIT [1989] 176 ITR 340 (Kar.).

‘Disclosure’ can be only of facts/materials existing at relevant time - The assessee can disclose only such facts or materials as are in existence at the relevant time and which are known to him - CIT v. Shri Satyanarain Lohia [1993] 204 ITR 894 (Cal.).

Where transaction itself is bogus, its disclosure cannot be said to be full and true - Where transaction itself, on basis of subsequent information is found to be a bogus transaction mere disclosure of that transaction at time of original assessment proceedings cannot be said to be a disclosure of the ‘true’ and ‘full’ facts in the case and ITO would have jurisdiction to reopen concluded assessment in such a case - Phool Chand Bajrang Lal v. ITO [1993] 203 ITR 456 (SC).
‘Material facts’ mean primary facts only - It is practically a settled position of law that ‘material facts’ used in section 147 refer only to primary facts which have been disclosed by the assessee showing the sale, purchase and profit supported by the account books. As such in the absence of any case of suppression, misrepresentation or falsification of documents, it cannot be said that the provisions of section 147 are attracted - Oriental Carpet Mfrs. (India) Ltd. v. ITO [1987] 168 ITR 296 (Punj. & Har.).

A distinction has to be made between primary facts and collaterial facts. Where full details are filed by the assessee of the interest account of a creditor including interest paid to such creditor in the relevant accounting year, mere non-production of the loan account of the creditor which constituted merely an evidence of the primary transaction of the loan could not amount to non-disclosure of primary facts - Dinesh Kumar Gordhandas v. CIT [1983] 140 ITR 211 (MP).

Mere production of books/documents/evidence will not suffice - After the insertion of Explanation to section 147 the position remains that so far as primary facts are concerned, it is assessee’s duty to disclose all of them, including particular entries in account books, particular portions of documents as well as documents and other evidences which could have been discovered by the assessing authority from the documents and other evidence disclosed. Once all the primary facts are before the assessing authority, he requires no further assistance by way of disclosure. It is for him to decide what inferences of fact can be reasonably drawn and what legal inferences have ultimately to be drawn. It is not for somebody else - far less the assessee - to tell the assessing authority what inferences, whether of fact or of law, should be drawn. Indeed when it is remembered that people often differ as regards what inferences should be drawn from given facts, it will be meaningless to demand that the assessee must disclose what inferences - whether of fact of law - he would draw from the primary facts - Calcutta Discount Co. Ltd. v. ITO [1961] 41 ITR 191 (SC).
Mere production of evidence before the ITO is not enough. There may be omission or failure to make a true and full disclosure, if some material for the assessment lay embedded in the evidence which the assessee could have uncovered but did not, then it is the duty of the assessee to bring it to the notice of the assessing authority. The assessee knows all the material and relevant facts the assessing authority may not. In respect of the failure to disclose, the omission to disclose may be deliberate or inadvertent. That is immaterial. But if there is omission to disclose the material facts, then subject to the other conditions, jurisdiction to reopen is attracted - Indo-Aden Salt Mfg. & Trading Co. (P.) Ltd. v. CIT [1986] 159 ITR 624 (SC).
Mere fact that ITO could have found out factual affairs is no reason for exonerating assessee from making full and true disclosure - The assessee cannot be exonerated from the duty to make a full and true disclosure of material facts merely because the ITO could have in the original assessment proceedings found out correct factual affairs by probing into the material or evidence placed before him but he failed to do so - Ram Prasad v. ITO [1995] 82 Taxman 199 (All.).

Omission to disclose cannot be inferred from valuation report obtained subsequently - By no stretch of imagination can the assessee’s omission or failure to disclose any fact be inferred from a revised departmental valuation report which came into being only subsequently and not any time earlier - Kamala Properties v. IAC 1994 Tax LR 468 (Cal.).

Disclosure in wealth-tax proceedings will not suffice - Arun Kumar Maheshwari v. ITO [2005] 144 Taxman 651 (All.).

Illustrative cases where disclosure was held to be not full and true - A firm did not show in its return of income its income from a branch, but showed that income as the income of an independent firm - S.C. Prashar v. Vasantsen Dwarkadas [1963] 49 ITR 1 (SC).

 The assessee had not disclosed factum of current account in the name of his father-in-law as well as cash advanced to party, and had further not shown income from properties in the names of his sons, wife and daughter though many of the properties were purchased by him in their names - Sowdagar Ahmed Khan v. ITO [1968] 70 ITR 79 (SC).

 The assessee-firm took a company as a partner and sold some shares to it, but did file the sale deed, nor did it disclose the sale price or the cost price of the shares - CIT v. Gillanders Arbuthnot & Co. [1973] 87 ITR 407 (SC).
 In respect of the sale of the assessee-company to another company, the assessee-company did not disclose the surplus price realised by it over and above the written down value of the assets sold, nor did it inform the ITO the price realised as well as the written down value of the assets sold - Malegaon Electricity Co. (P.) Ltd. v. CIT [1970] 78 ITR 466 (SC).

 The assessee did not return the share income from the firm, but pleaded that at the time of filing the original return he was not aware of the share income whereas the ITO had knowledge about the assessee’s interest in the firm - Baladin Ram v. CIT [1969] 71 ITR 427 (SC).

 The ITO relied upon the fact as found by the customs authorities that the assessee had under-invoiced certain exported goods, and the assessee had not produced the books of account relating to its foreign head office nor the original contracts of sale as well as the accounts relating to the foreign buyers - Central Provinces Manganese Ore Co. Ltd. v. ITO [1991] 191 ITR 662 (SC).

 In respect of investments in the money-lending business of the assessee-HUF which showed considerable increase, the assessee explained that the HUF had received considerable cash on the partition of the bigger HUF, and that the karta of the HUF had received gifts from his father-in-law which had not been invested earlier. The assessee however did not produce the partition deed. The books of account for earlier year were also not produced on the plea that they were all lost. The assessee did not also adduce any evidence to show that his father-in-law had sufficient means to make the gifts and had in fact made the gifts - Kantamani Venkata Narayana & Sons v. First Addl. ITO [1967] 63 ITR 638 (SC).

 The ITO reopened the assessment on the ground that the commission paid by the assessee to a party was a bogus payment, and that the purchase made from another party was not genuine, as evidenced by the facts coming to his notice after the completion of assessment which disclosed that the materials furnished by the assessee earlier were untrue - IAC v. V.I.P. Industries Ltd. [1991] 191 ITR 661 (SC).

Illustrative cases where disclosure was held to be full and true - The ITO relied upon his own records for determining the quantum of depreciation admissible to the assessee, but in the process lost sight of the initial depreciation allowed, with the result that the aggregate depreciation allowed including the initial depreciation was not restricted to the original cost - Parashuram Pottery Works Co. Ltd. v. ITO [1977] 106 ITR 1 (SC).
 After completion of assessment, the ITO came to know that members of the assessee-HUF had encashed high denomination notes, and on that basis, reopened the assessments of the HUF as well as of the individual members so as to exclude a portion of the amount in the hands of the HUF and the balance in the hands of the individual members. Two days later, the ITO initiated another reassessment proceedings against the HUF for assessing the entire amount in the hands of the HUF - CIT v. Hemchandra Kar [1970] 77 ITR 1 (SC).

 The assessee had executed three trust deeds in favour of three ladies who were described as his wives. During assessment, the ITO accepted the assessee’s explanation that the three ladies were only ‘ladies of high position’ but were referred to as wives in view of the special favour bestowed upon them. The ITO was apparently satisfied with this explanation, and did not invoke the clubbing provisions while completing the assessment. Later, the ITO sought to reopen the assessment on the ground that, under the personal law governing the assessee, the ladies were the legal wives of the assessee, and that hence the clubbing provisions were attracted - ITO v. Nawab Mir Barkat Ali Khan Bahadur [1974] 97 ITR 239 (SC).
 The assessee had at the time of original assessment produced all the hundies on the strength of which it had obtained loans from creditors as also entries in the books of account showing payment of interest. The ITO allowed the interest paid as a deduction, but later reopened the assessment to withdraw the deduction on the basis of his belief that the transactions were not genuine and that the creditors were bogus, without setting out any material to support his belief - ITO v. Madnani Engg. Works Ltd. [1979] 118 ITR 1 (SC).

 The assessee sold shares acquired before 1-1-1954 in respect of which it received bonus shares after 1-1-1954, and the option to substitute the market value as on 1-1-1954 exercised by the assessee was accepted by the ITO while computing the capital gains. Later the ITO reopened the assessment on the ground that the market value as on 1-1-1954 required adjustment because of the issue of bonus shares - Shekhawati General Traders Ltd. v. ITO [1971] 82 ITR 788 (SC).

 An investment company sold certain shares, and disclosed full details of the sales. It stated that the sales were casual transactions and were in the nature of mere change in investments, and this was accepted by the ITO. Later the ITO reopened the assessment on the ground that the company had failed to disclose the true intention behind the sale of the shares - Calcutta Discount Co. Ltd. v. ITO [1961] 41 ITR 191 (SC).
 While completing a best judgment assessment after rejecting the books of account of the assessee, the ITO had written a detailed order, and in respect of certain bank drafts not mentioned in the assessee’s books he had collected all the requisite details and had even obtained the statement of one of the partners. However, the ITO later reopened the assessment on the ground that the assessee had utilised certain drafts for making purchases and that the transaction had not been disclosed in the assessee’s books - Gemini Leather Stores v. ITO [1975] 100 ITR 1 (SC).

 Eleven individuals who were members of three different HUFs filed their returns of income for the assessment years 1943-44 and 1944-45 in the status of individuals. The ITO however assessed the income in the hands of the respective HUFs and passed orders of ‘No assessment’ in respect of the individuals. Later, when the Tribunal held for the assessment year 1943-44 that the income was assessable only in the hands of individuals, the ITO reopened the assessments for the assessment year 1944-45 - CIT v. Onkarmal Meghraj (HUF) [1974] 93 ITR 233 (SC).

 Where Assessing Officer made assessment under section 147(a) on ground that land in question was not agricultural land and, hence, capital gains income chargeable to tax had escaped and apart from statement in communication to Commissioner seeking sanction that he had reason to believe that income escaped assessment, there was no material on record to indicate that land was not agricultural land, and reassessment was set aside by Commissioner (Appeals) and Tribunal holding that land in question was agricultural land, High Court could not be said to be justified in setting aside Tribunal’s order - Ram Bai v. CIT [1999] 103 Taxman 121/236 ITR 696 (SC).

 When there was no omission or failure on the part of assessee to make a return under section 139 as contemplated in clause (a) of section 147 nor was there any information in the possession of the Assessing Officer obtained by him subsequent to the assessment order, reopening of assessment on basis of AAC’s order in another assessee’s case could not be sustained - CIT v. Tarajan Tea Co. (P.) Ltd. [1999] 102 Taxman 697/236 ITR 477 (SC).

 Where assessment was reopened to treat income from manning and management contracts as fee for technical services while in original assessment it was treated as business income and notice for reassessment was issued after expiry of four years from end of relevant assessment year, it was held that since admittedly there was no failure on the part of petitioner to make return or to disclose fully and truly all material facts necessary for assessment, proviso to new section, which bars issue of notice under section 148 after expiry of four years from end of relevant assessment year, squarely applied to facts of instant case and, therefore, impugned notice was barred by limitation - CIT v. Foramer France [2003] 129 Taxman 72 (SC).
Section 148

reassessment - Issue of notice

General requirements
Issue of notice is mandatory - The notice prescribed by section 148 cannot be regarded as a mere procedural requirement. It is only if the said notice is served on the assessee that the ITO would be justified in taking proceedings against the assessee. If no notice is issued or if the notice issued is shown to be invalid, then the proceedings taken by the ITO would be illegal and void - Y. Narayana Chetty v. ITO [1959] 35 ITR 388 (SC); CIT v. Thayaballi Mulla Jeevaji Kapasi [1967] 66 ITR 147 (SC); CIT v. Kurban Hussain Ibrahimji Mithiborwala [1971] 82 ITR 821 (SC).

Notice gives jurisdiction to ITO - Issuance of notice within period of limitation gives jurisdiction to Assessing Officer to proceed to make reassessment - CIT v. Major Tikka Khushwant Singh [1995] 212 ITR 650 (SC).
Fresh notice is not necessary when reassessment is set aside for non-observance of natural justice - Where the AAC set aside the reassessment on the only ground that the assessee was not afforded opportunity to put forward his case, but did not hold that the notice issued under section 148 was invalid, there would be no need for the ITO to issue a fresh notice to the assessee - CIT v.T.S.PL.P. Chidambaram Chettiar [1971] 80 ITR 467 (SC).
Notice can be issued even in cases where only intimation was sent - In view of Explanation 2(b) before section 147, there cannot be any doubt that even if assessment has not been made in terms of section 143(1)(a) and section 143(3), and only intimation has been sent to the assessee, notice can be issued under section 148 - Ranchi Club Ltd. v. CIT [1995] 214 ITR 643 (Pat.).

Notice cannot be issued when returns are pending - Notice cannot be issued unless the return which has already been filed has been disposed of - CIT v. M.K.K.R. Muthukaruppan Chettiar [1970] 78 ITR 69 (SC); Bhagwan Das Sita Ram (HUF) v. CIT [1984] 146 ITR 563 (SC).
Where HUF is partitioned after the expiry of relevant year, notice to every member is not necessary - Where the HUF was in existence during the relevant year and a partition took place later, for purposes of initiating reassessment proceedings for that year, it would not be necessary to issue notice to every member of the family - Lakshminarain Bhadani v. CIT [1951] 20 ITR 594 (SC).
Notice to every partner in the case of a firm is not necessary - A notice in the case of a firm need not necessarily be issued to each and every one of its partners - Y. Narayana Chetty v. ITO [1959] 35 ITR 388 (SC).
Where person has dual capacity, notice must specify the particular capacity - When a person has a dual capacity, as an individual as well as karta of HUF, and notice under section 148 is intended to be addressed to HUF, it is necessary to specifically mention that notice was/is being addressed to him in his capacity as karta of HUF. Even if the two tax entities have the same name, it is imperative for the Assessing Officer to specify in the notice that it was addressed to the HUF and not to individual, particularly when the petitioner was the existing assessee and the alleged HUF was not - Gokul Chand v. ITO [1994] 77 Taxman 320 (All.).

Number of notices that can be issued - If the appellant had already been served with a notice under section 148 and had complied therewith by filing a return, it was entitled to contend that no second notice lay and also to submit that in any event, the second notice was barred by time. - Comunidado of Chicalim v. ITO [2000] 113 Taxman 331 (SC).
Notice to company registered in Sikkim - A notice under section 148 can be validly issued on a company, if it is in respect of income which is stated to have arisen in India, even though the registered office of the company is situated in Sikkim - Alankar Commercial (P.) Ltd. v. ACIT [2000] 244 ITR 31 (SC).
Recording of reasons
Recording of reasons is mandatory - The recording of reasons is not an idle formality but is a mandatory requirement of the statute casting a duty and obligation on the ITO to record his reasons for issuing a notice for reopening the assessment - East Coast Commercial Co. Ltd. v. ITO [1981] 128 ITR 326 (Cal.); CIT v. T.R. Rajakumari [1974] 96 ITR 78 (Mad.); CIT v. Thakurlal [1981] 132 ITR 398 (MP).
Reasons need not be communicated to the assessee - The reasons for reopening the assessment though required to be recorded, are not required to be communicated to the assessee -S. Narayanappa v. CIT [1967] 63 ITR 219 (SC); Ajantha Industries v. CBDT [1976] 102 ITR 281 (SC).
Assessee is not entitled to know the reasons as a matter of right - It cannot be claimed as of right that in every case where notices under section 147 are challenged, the assessee would be entitled to know the reasoning - Thanthi Trust v. ITO [1989] 177 ITR 307 (Mad.).
Reasons must be communicated if demanded by assessee - It is obligatory on the part of the authority concerned to disclose and communicate reasons for appreciation and proper defence, at least on demand after submission of return in compliance of the notice. At that stage, refusal is unwarranted in law and citation of absence of provisions in the Act tantamounts to closure of the eyes to realities. Law in fact permits no privilege in that behalf. The assessee is entitled to contest the issue effectively. This is possible only on obtaining reasons. It cannot be gainsaid that the satisfaction of conditions, being a sine qua non can be judged only on the basis of reasons. Refusal in such a case is arbitrary and prejudicial - Surya Restaurant v. Union of India [1994] 120 CTR (MP) 515.

It is desirable that reasons are supplied to assessee along with notice - Section 148(2) neither expressly nor impliedly provides for ‘reasons’ to be communicated to the assessee. It is only by virtue of ‘judicial pronouncements’ that the apex court and other High Courts had laid down that ‘reasons’ ought to be communicated to avoid ‘arbitrary’ action or to avoid ‘abuse’ of the power/office by the tax authorities with an object to save the ‘assessee’ from harassment. If reasons are supplied along with the notice under section 148(2), it shall obviate unnecessary harassment to the assessee as well as to the revenue by avoiding unnecessary litigation which will save courts also from being involved in unproductive litigation. Above all, it shall be in consonance with the principles of natural justice - Mitilesh Kumar Tripathi v. CIT [2006] 280 ITR 16 (All.).

Validity of notice

Notice cannot be treated as invalid merely because signature of ITO was illegible - CIT v. Anand & Co. [1994] 207 ITR 418 (Cal.)/Bhagwan Devi Saraogi v. ITO [1979] 118 ITR 906 (Cal.); CIT v. B. Ranga Reddy [1979] 118 ITR 897 (AP); Shyam Sundar Bajaj v. ITO [1973] 89 ITR 317 (Cal.).
Notice not specifying assessment year is invalid - Nyalchand Malukchand Dagli v. CIT [1966] 62 ITR 102 (Guj.); P.N. Sasikumar v.CIT [1988] 170 ITR 80 (Ker.).
Notice mentioning a different assessment year is invalid - Where notice is issued in relation to one assessment year while the assessment of another year is reopened, the notice is not valid - CIT v. Kurban Hussain Ibrahimji Mithiborwala [1971] 82 ITR 821 (SC).
Where records and affidavits disclose that ITO has applied his mind, notice is not illegal - Where, though ex facie, the notice does not disclose the satisfaction of the requirement of section 147, from the records and the averments in the counter-affidavit it is clear that the ITO has applied his mind to the facts and after prima facie satisfying himself about the conditions precedent reached the conclusion for reopening the assessment, the notice will not be invalid - ITO v. Biju Patnaik [1991] 188 ITR 247 (SC).
Notice is not invalid due to mistake, defect or omission - A notice under section 148 would be invalid if it does not specify the correct assessment year or is not signed, or is issued to a dead man or to the assessee as an individual when the correct status of the assessee is HUF. After the enactment of section 292B which came into force on 1-10-1975, no notice shall be deemed to be invalid merely by reason of any mistake, defect or omission therein if the notice ‘is in substance and effect in conformity with or according to the intent and purpose of the Act’ - Mulchand Rampuria v. ITO [2001] 252 ITR 758 (Cal.). 

Unsigned notice is invalid - A notice not containing the signature of the ITO is invalid - B.K. Gooyee v. CIT [1966] 62 ITR 109 (Cal.).

Court must allow inspection of records by assessee - When the validity of a notice issued under section 148 is challenged and the Court allows the ITO to produce the relevant records for examining whether there are tenable reasons, the Court must allow inspection of such records to the assessee - Smt. Uma Devi Jhawar v. ITO [1994] Tax LR 78 (Cal.).

Writ jurisdiction can be invoked - The assessee can move the High Court and challenge the jurisdiction of the ITO in issuing notice under section 148 in a case where the condition precedent has not been fulfilled; the question of pursuing the alternative remedy does not arise at all - Orient Beverages Ltd. v. ITO [1994] 208 ITR 509 (Cal.).
If the ITO did not have any jurisdiction to issue the impugned notice, the writ court can always interfere irrespective of the fact whether the assessment pursuant to such notice has been made or not - ITO v. Santosh Kumar Dalmia [1994] 208 ITR 337 (Cal.).
Section 149

reassessment - Time-limit for issue of notice

Time-limit applies for ‘issue’ and not for ‘service’ - The word ‘issued’ in section 149 should be given its natural meaning and not the strained wider meaning of ‘served’. Consequently, where the notice was issued within time but was served on the assessee after the expiry of the time-limit, it could not be held to be invalid - R.K. Upadhyaya v. Shanabhai P. Patel [1987] 166 ITR 163 (SC); CIT v. Sheo Kumari Debi [1986] 157 ITR 13 (Pat.) (FB) and Jai Hanuman Trading Co. (P.) Ltd. v. CIT [1977] 110 ITR 36 (Punj. & Har.) (FB).
Period of limitation at time of reassessment will apply - If by time of reassessment entire assessment is not barred as per the provisions, period of limitation at the time of reassessment will apply - ITO v. Smt. Nilofer Hameed [2003] 262 ITR 281 (Ker.).

Amended law will apply only if limitation has not already expired - In a matter of reassessment proceedings under the Act, if the limitation has already expired, then the amended law would not revive the matters by taking into consideration the amended provisions of law. The provisions of the amended Act would therefore be applicable only in those cases where the limitation under the old law has not expired - Chandi Ram v. ITO [1996] 87 Taxman 418 (Raj.).

Section 150

Reassessment - Provision for cases where assessment is in pursuance of an order on appeal, etc.

General - Section 150 will come in only in the case of income escaping assessment, which is dealt with in section 147 - CIT v. Loyal Textile Ltd. [1997] 95 Taxman 293 (Mad.).
Amendment with effect from 1-4-1989 is prospective in operation - The amendment to sub-section (1) of section 150 with effect from 1-4-1989 is not expressed to be retrospective and, therefore, has to be held as only prospective - K.M. Sharma v. ITO [2002] 254 ITR 772/122 Taxman 426 (SC).
Assessment in pursuance of appellate/reference/revision order - For the meanings of ‘finding’ and ‘direction’, refer to Notes under section 153 ante.

Section 151

reassessment - Sanction for issue of notice

Reasons need not be communicated to assessee - There is no requirement in any of the provisions of the Act or any section laying down as a condition for the initiation of the proceedings that the reasons which induced the Commissioner to accord sanction to proceed under section 147 must also be communicated to the assessee - S. Narayanappa v. CIT [1967] 63 ITR 219 (SC).
Commissioner must not accord sanction mechanically - The Commissioner cannot accord sanction for issue of notice under section 148 mechanically, without applying his mind to the material relied on by the ITO - S.P. Agarwalla alias Sukhdeo Prasad Agarwalla v. ITO [1983] 140 ITR 1010 (Cal.).
The satisfaction of the Commissioner based on a non-existent ground would be wholly mechanical and without application of mind. The same, not being a real satisfaction, cannot be treated as satisfaction of the Commissioner as contemplated under section 151(2) - Ladhuram Laxmi Narayan v. ITO [1976] 102 ITR 595 (Gau.).
The sanction of the Commissioner to issue notice under section 151 is merely a safeguard so that the assessee need not be unnecessarily harassed by the Assessing Officer. However, grant of such sanction/permission does not dispense with the conditions as mandated by the proviso to section 147,which are imperative - McDermott International Inc. v. Addl. CIT [2004] 134 Taxman 39 (Uttaranchal).

Assent must be in Commissioner’s own hand - Where in the proposals for reassessment sent by the ITO, the Commissioner did not write ‘yes’ in his own handwriting but the word was affixed by means of a rubber stamp, the sanction would not be valid under section 151(2) - Govinda Choudhury & Sons v. ITO [1977] 109 ITR 370 (Ori.).
Additional Commissioner’s powers - Additional Commissioner is entitled to accord sanction under section 151 - Udaipur Mineral Development Syndicate (P.) Ltd. v. Asstt. CIT [2004] 136 Taxman 174 (Raj.).
Commissioner must give fair hearing to assessee - The Commissioner, in according sanction to reopening of the assessment, does an act which has some adverse civil consequence against the assessee, and must therefore give a fair hearing to the assessee prior to the passing of such an order of sanction - Kamala Properties v. IAC 1994 Tax LR 468 (Cal.).

Whether a mere ‘Yes’ or ‘No’ endorsement will suffice - Simply noting down the word ‘yes’ against the column of sanction without applying his mind to the facts of the case cannot be considered to be a proper and valid sanction by the Commissioner - Raj Kishore Prasad v. ITO [1990] 88 CTR (All.) 152.

While the Act requires that the Commissioner should be satisfied, it does not require that he should record his reasons for the satisfaction. Where the ITO has given elaborate reasons for reopening the assessment in his report to the Commissioner, mere ‘yes’ endorsement by the Commissioner would not amount to a mechanical act so as to invalidate the sanction - P. Munirathnam Chetty and P. Satyanarayana Chetty v. ITO [1975] 101 ITR 385 (AP).

Others - In view of amendment of section 2(19A) with effect from 1-6-1994, by which Deputy Commissioner is defined to include Addl. Commissioner, sanction accorded by Addl. Commissioner on 31-10-1995 for issue of reassessment notice for assessment year 1989-90 could not be said to be incompetent - Chandra Lakshmi Tempered Glass Co. (P.) Ltd. v. Asstt. CIT [1997] 225 ITR 199/95 Taxman 505 (HP).
Section 153

reassessment - Time-limit for completion 

Applicability of time-limit
General - While computing period of limitation, first day of the period will be excluded from the reckoning - CIT v. Highway Construction Co. (P.) Ltd. (No.1) [1997] 223 ITR 32/92 Taxman 365 (Gau.).
Issuance of notice within period of limitation gives jurisdiction to Assessing Officer to proceed to make reassessment, irrespective of whether or not such notice is served within period of limitation - CIT v. Major Tikka Khushwant Singh [1995] 80 Taxman 88/212 ITR 650 (SC).
Time-limit applies to passing of the order and not its communication to assessee - Kodidasu Appalaswamy and Suryanarayana v. CIT [1962] 46 ITR 735 (AP); Laxmidas & Co. v. CIT [1969] 72 ITR 88 (Bom.); Ramanand Agarwalla v. CIT [1985] 151 ITR 216 (Gau.).
Time-limit applies to the issue of demand notice - The assessment order must include not only the computation of total income but also determination of tax and that is the order which is contemplated by section 153. Thus where though the order of assessment was passed before the expiry of limitation period but notice of demand was prepared after expiry of that period, the assessment order would be barred by limitation - Mohendra J. Thacker & Co. v. CIT [1983] 139 ITR 793 (Cal.).
Time-limit applies to passing of written order and not to mere assessment of total income - What section 153 requires is that the assessment should be completed within the prescribed time-limit. The words ‘order of assessment’ cannot be construed to mean assessment of total income only. These words would mean an order in writing whereby the total income of the assessee is assessed and the tax payable by him is determined. When an order in writing in respect of both these things is passed, it can be said that there is a complete order of assessment. These two steps may be taken simultaneously or separately but it cannot be gainsaid that both of them will have to be taken within the time prescribed in the Act - CIT v. Purshottamdas T. Patel [1995] 78 Taxman 84 (Guj.). 

Court cannot direct ITO to pass order beyond limitation period - A writ of mandamus can be issued to a statutory authority to compel it to perform its statutory obligation. It cannot be issued to compel him to pass an order in violation of a statutory provision. Writ of mandamus cannot therefore be issued to compel the ITO to pass order of assessment beyond period of limitation - Hope Textiles Ltd. v. Union of India [1994] 205 ITR 508 (SC).
‘Finding’ and ‘Direction’*
‘Finding’ and ‘Direction’ have limited meanings - The expressions ‘finding’ and ‘direction’ are limited in their meanings. A finding given in an appeal, reference or revision arising out of an assessment must be a finding necessary for the disposal of the particular case, that is to say, in respect of the particular assessee and in relation to the particular assessment year. To be a necessary finding, it must be directly involved in the disposal of the case. It is possible in certain cases that in order to render a finding in respect of A a finding in respect of B may be called for. For instance, where the facts show that the income can belong to either A or B and to no one else, a finding that it belongs to B or does not belong to B would be determinative of the issue as to whether it can be taxed as A’s income. A finding respecting B is intimately involved as a step in the process of reaching the ultimate finding respecting A. If however, the finding as to A’s liability can be directly arrived at without necessitating a finding in respect of B, then a finding made in respect of B is an incidental finding only. It is not a finding necessary for the disposal of the case pertaining to A. The same principles apply when the question is whether the income under enquiry is taxable in the assessment year under consideration or any other assessment year - Rajinder Nath v. CIT [1979] 120 ITR 14 (SC).
‘Finding’ must be necessary for giving relief - The expression ‘finding’ means a finding necessary for giving relief in respect of the assessment for the year in question. Therefore, no decision can be said to be a finding unless it can be said of it that it was necessary for the disposal of the appeal or proceeding - CIT v. S. Raghubir Singh Trust [1980] 123 ITR 438 (SC).
‘Direction’ must be express in terms, given by a competent authority - It is now well-settled that the expression ‘direction’ in section 153(3)(ii) must be an express direction necessary for the disposal of the case before the authority or the Court. It must also be direction which the authority or Court is empowered to give while deciding the case before it. The expressions ‘finding’ and ‘direction’ in section 153(3)(ii) must be accordingly confined. A direction by a statutory authority is in the nature of an order requiring positive compliance. When it is left to the option and discretion of the ITO whether or not to take action, it cannot be described as a direction. A mere observation by the AAC that the ITO ‘is free to take action’ to assess the excess in the hands of the co-owners cannot be described as a ‘direction’ - Rajinder Nath v. CIT [1979] 120 ITR 14 (SC).
A ‘direction’ or ‘finding’ as contemplated by section 153(3)(ii), must be a finding necessary for disposal of a particular case, that is to say, in respect of a particular assessee and in relevance to a particular assessment year. To be a direction as contemplated by section 153(3)(ii), it must be an express direction necessary for disposal of case before authority or Court - CIT v. Foramer France [2003] 129 Taxman 72 (SC).
Order dropping revision proceedings is not a ‘finding’ or ‘direction’ - Where the Commissioner dropped by an order the proceedings initiated under section 263, it would be erroneous to say that the order contained any ‘finding’ or ‘direction’ so as to extend the period of limitation - Raj Kishore Prasad v. ITO [1990] 88 CTR (All.) 152.

Section 154

Rectification of mistake

Scope of provision
Mistake must be obvious and patent - A mistake apparent on the record must be an obvious and patent mistake and not something which can be establish by a long-drawn process of reasoning on points on which there may conceivably be two opinions. A decision on a debatable point of law is not a mistake apparent from the record - T.S. Balaram, ITO v. Volkart Bros. [1971] 82 ITR 50 (SC).
Even a mistake of law which is glaring and obvious can be rectified - If a mistake of fact apparent from the record of the assessment order can be rectified there is no reason why a mistake of law which is glaring and obvious cannot be similarly rectified - M.K. Venkatachalam, ITO v. Bombay Dyeing & Mfg. Co. Ltd. [1958] 34 ITR 143 (SC).
Point which is not examined on fact or in law cannot be dealt with as mistake apparent from record - Rectification under section 154 can only be made when glaring mistake of fact or law has been committed by the officer passing the order and it becomes apparent from the record. Rectification is not possible if the question is debatable. Moreover, the point which is not examined on fact or in law cannot be dealt with as mistake apparent on the record - CIT v. Hero Cycles (P.) Ltd. [1997] 94 Taxman 271/228 ITR 463 (SC).
Notice to assessee is not always mandatory - The object of providing for issue of a notice in section 154 is that no order should be passed to the detriment of an assessee without affording him an opportunity, but it cannot be said that the rule is so rigid that, if as a matter of course the assessee knows about the proceedings and the matter had been discussed with him then an adverse order would be invalid merely because no notice was given. Of course this postulates that a reasonable opportunity has been given to show cause. Secondly, this provision is applicable only where the assessment is enhanced or refund is reduced - Maharana Mills (P.) Ltd. v. ITO [1959] 36 ITR 350 (SC).
Power to rectify is mandatory - The ITO is an officer concerned with assessment and collection of revenue, and the power to rectify the order of assessment conferred upon him is to ensure that injustice to the assessee or to the revenue may be avoided. It is implicit in the nature of the power and its entrustment to the authority invested with quasi-judicial func​tions under the Act, that to do justice it shall be exercised when a mistake apparent from the record is brought to his notice by a person concerned with or interested in the proceedings - L. Hirday Narain v. ITO [1970] 78 ITR 26 (SC).
Rectification at the behest of superior officers not permissible - The ITO should apply his independent mind to the facts of the case and should not be influenced or guided in the matter by any instruction of the Commissioner or any other superior authority. A rectification based on a notice which indicated that the recti​fication was proposed as per Commissioner’s instructions would be invalid - Rajputana Mining Agencies v. ITO [1979] 118 ITR 585 (Raj.); ITO v. Eastern Scales (P.) Ltd. [1978] 115 ITR 323 (Cal.).
Relief not claimed by assessee is allowable in rectification proceedings - If it was apparent from the record that the asses​see was entitled to a particular relief, that relief could be granted to him by an order under section 154 by rectifying the assessment even though that relief had not been claimed by the assessee in the original assessment proceedings - CIT v. K.N. Oil Industries [1983] 142 ITR 13 (MP).
Successor-ITO cannot cancel predecessor’s rectification order - When an ITO had exercised his jurisdiction under section 154 and rectified the assessment order, his successor-ITO could not sit in appeal over that order and cancel the same by exercising powers again under section 154 - Addl. CIT v. Chemical Limes [1984] 149 ITR 325 (Raj.).
ITO cannot rectify mistake in AAC’s order - An authority cannot proceed to rectify the mistake in the order of any higher author​ity. Thus, an ITO cannot rectify mistake in AAC’s order - Babulal & Bros. v. CIT [1989] 177 ITR 451 (MP).
Commissioner can rectify his order - The Commissioner is one of the authorities mentioned in section 116 and hence he has the power to rectify any obvious mistake (either of fact or of law) in any order passed by him provided it is established that the mistake is one apparent from the record - N. Rajamoni Amma v. Deputy CIT [1990] 86 CTR (Ker.) 12.

High Court cannot exercise  power of rectification - The High Court is not included amongst the income-tax authorities re​ferred to in section 116, and consequently the High Court cannot exercise the powers to rectify any mistake apparent from the record under section 154 - CIT v. Globe Transport Corporation [1991] 93 CTR (Raj.) 121.

Interest  under section 220(2) cannot be charged in rectification proceedings - A notice under section 154 proposing to charge of interest under section 220(2) is in excess of jurisdic​tion and is liable  to be declared invalid - Birla Cotton Spg. & Wvg. Mills Ltd. v. ITO [1995] 211 ITR 610 (Cal.).
Matters considered/treated as considered by appellate authority cannot be reopened - The language of section 154(1)(a) makes it abundantly clear that the matter which is considered or decided by the appellate authority cannot be reo​pened or rectified - P. Das & Co. v. Dy. CIT [1996] 217 ITR 29 (Gau.).
Intimation cannot be rectified after issue of notice - If a notice has been issued under section 143(2) after sending the intimation under section 143(1)(a), proceedings under section 154(1)(b) cannot be initiated for rectifying that intimation - Lakhanpal National Ltd. v. Dy. CIT [1997] 90 Taxman 12 (Guj.).

Second rectification 

Where following order of High Court, ITO, in exercise of his powers of rectification under section 154 rectified assessment orders to delete certain income of deceased husband of assessee from income of assessee and same ITO again rectified aforesaid order under section 154 and included aforesaid income of deceased husband of assessee in income of assessee and on appeal, Tribunal sustained second rectification order made by ITO, a referable question of law arose from order of Tribunal - Mrs. Banoo E. Cowasji v. CIT [1997] 223 ITR 40/95 Taxman 395 (MP).

‘Mistake’ - Connotation of

 Fresh determination of facts should not be involved - Oil India Ltd. v. CIT [1990] 183 ITR 412 (Cal.).
 Misreading a clear provision is a mistake - CIT v. Mcleod & Co. Ltd. [1982] 134 ITR 674 (Cal.).
 Application of wrong provision of Act or erroneous application of same will amount to mistake apparent on the face of record - CIT v. Peirce Leslie & Co. Ltd. [1997] 227 ITR 759 (Mad.).
 Mistake in firm’s records is no basis for rectifying partners’ assessments - Swaran Yash v. CIT [1982] 138 ITR 734 (Delhi).
 Applying an inapplicable provision is a mistake - T. Manickavasagam Chettiar v. CIT [1983] 143 ITR 269 (Mad.).
 Relief granted contrary to statutory provisions is a mistake - CIT v. Sundaram Textiles Ltd. [1984] 149 ITR 525 (Mad.).
 Proceedings cannot be initiated for adopting correct rate of rebate -  I.T.C. Ltd. v. IAC [2001] 119 Taxman 1000 (Cal.).
 Mistake should not involve statutory interpretation - CIT v. Satyanaray​an Bhalotia [1994] 74 Taxman 34 (Cal.).

 Overlooking a non-discretionary but mandatory provision is a mistake - Addl. CIT v. India Tin Industries (P.) Ltd. [1987] 166 ITR 454 (Kar.); Addl. CIT v. Distt. Co-op. Bank Ltd. [1979] 119 ITR 142 (All.).
 Explanation added to rule 1 of Order 47 of the Code of Civil Procedure in order to define an error or mistake apparent on the face of the record is equally applicable to section 154 - Geo Miller & Co. Ltd. v. Dy. CIT [2003] 262 ITR 237 (Cal.).
Court decisions - relevance of

 Rectification can be based on Supreme Court decision - Walchand Nagar Industries Ltd. v. V.S. Gaitonde, ITO [1962] 44 ITR 260 (Bom.).
 Subsequent High Court/Supreme Court decision can form the basis - Nav Nirman (P.) Ltd. v. CIT [1988] 174 ITR 574 (MP)./Kil Kotagiri Tea & Coffee Estates Co. Ltd. v. ITAT [1988] 174 ITR 579 (Ker.)/CIT v. Smt. Aruna Luthra [2001] 252 ITR 76 (Punj. & Har.).
 Rectification is barred if there are divergent views by different High Courts - V.R. Sonti v. CIT (supra)/CIT v. Orient Paper Industries Ltd. [1994] 208 ITR 158 (Cal.).
 Non-following of decision of jurisdictional  High Court is a rectifiable mistake - CIT v. Ram Lal Babu Lal [1998] 148 CTR (Punj. & Har.) 643.
 Decision for a later assessment year cannot form the basis for earlier assessment years - Jiyajeerao Cotton Mills Ltd. v. ITO [1981] 130 ITR 710 (Cal.).
 Rectification is not permissible on the ground that Supreme Court has later impliedly over-ruled High Court decision - CIT v. Haryana State Co-op. Supply & Mar​keting Federation Ltd. [1995] 80 Taxman 330 (Punj. & Har.).

 Issue concluded by jurisdictional High Court is not debatable - Omega Sports & Radio Works v. CIT [1982] 134 ITR 28 (All.).

 A question on which there is difference of opinion among two judges of High Court cannot be rectified by invoking provi​sions of section 154 - CIT v. South India Bank Ltd.  [2001] 116 Taxman 364/249 ITR 304 (SC).
 A subsequent declaration of law by the Apex Court would no doubt constitute existence of a mistake apparent on record but that declaration of law by the Apex Court should be available at the time when the proceedings for rectification had been initiat​ed - CIT v. Himalaya Cold Storage & Iron Industries [2005] 147 Taxman 90 (All.).

Record - Meaning of

‘Record’ includes the entire proceedings - The ‘record’ referred to in section 154 does not mean only the order of assessment but it comprises all proceedings on which the assessment order is based and the ITO is entitled for the purpose of exercising his juris​diction under section 154 to look into the whole evidence and the law applicable to ascertain whether there was an error - Maharana Mills (P.) Ltd. v. ITO [1959] 36 ITR 350 (SC).
‘Record’ for purpose of section 154 does not merely mean assess​ment order; things which accompany return are also part of record - Annamallais Agencies v. CIT [2003] 260 ITR 478 (Mad.).
‘Record’ under section 154 means record of the case comprising the entire proceedings including documents and materials produced by the parties and taken on record by the authorities which were available at the time of passing of the order which is the sub​ject-matter of the proceedings for rectification. They cannot go beyond the records and look into fresh evidence or materials which were not on record at the time the order sought to be rectified was passed - Gammon India Ltd. v. CIT [1995] 214 ITR 50 (Bom.).
Documents outside the record cannot be referred to - Under sec​tion 154, there has to be a mistake apparent from the record. In other words, a look at the record must show that there has been an error and that error may be rectified. Reference to documents outside the record and the law is impermissible when applying the provisions of section 154 - CIT v. Keshri Metal (P.) Ltd. [1999] 237 ITR 165 (SC).
Records of any period can also be looked into - Section 154 does not either expressly or implicitly require that the authorities exercising power under this provision should limit their atten​tion only to the order sought to be rectified. The requirement that the mistake in the record be ‘apparent’ does not imply that no other relevant document should be looked into. If in the light of the other legally valid orders it is found that the original order contains mistakes which are apparent, the rectification of such mistakes is not barred under section 154. The object of the provision is the rectification of mistakes in the record and that object is ill-served if the authorities are compelled to preserve such mistakes in the order by asking them to wear blinkers and not look into relevant unimpeachable material such as the recti​fied order of assessment for the period preceding the assess​ment year in the light of which mistakes in the order should be rectified. It is neither necessary nor possible to set out exhaustively all the material that can possibly be re​garded as forming part of the “record” for the purpose of exami​nation under section 154(1). The ‘record’ for purpose of section 154(1) is the record available to the authorities at the time of initiation of the proceedings for rectification and not merely the record of the original proceeding sought to be rectified - CIT v. M.R.M. Plantations (P.) Ltd. [1999] 240 ITR 660 (Mad.).
Entire record of the assessee can be looked into - The power of rectification under section 154 is to be exercised with reference to the records of the assessee available with the Assessing Officer and not with particular reference to the assessment alone. The error apparent on the face of the record cannot be said to be the record of one particular assessment but the entire record of the assessee relating to all the assessment years - Upasana Hospital and Nursing Home v. CIT [2002] 253 ITR 507 (Ker.).
Time-limit

 ‘Order’ includes amended rectified order also - Hind Wire Industries Ltd. v. CIT [1995] 212 ITR 639 (SC).
[See also Bihar State Road Transport Corporation v. CIT [1986] 162 ITR 114 (Pat.)].
 In reassessment cases, date of reassessment order is relevant - Saran Engg. Co. Ltd. v. CIT [1983] 143 ITR 765 (All.); Addl. CIT v. Kanta Behan [1983] 140 ITR 187 (Delhi); CIT v. Mysore Iron & Steel Ltd. [1986] 157 ITR 531 (Kar.).
 Where mistake remained in reassessment order but was later recti​fied, date of original assessment order is relevant - Metur Chemical & Industrial Corporation Ltd. v. CIT [1977] 110 ITR 822 (Mad.); Standard Chemical Co. (P.) Ltd. v. ITO [1977] 110 ITR 832 (All.).

 Where rectification relates  to item which is not the subject-matter of revision, date of ITO’s order is relevant - Saran Engg. Co. Ltd. v. CIT [1983] 143 ITR 765 (All.).
 Where assessment order has not merged with appellate order, date of assessment order is relevant - CIT v. Shaw Wallace & Co. Ltd. [1994] 73 Taxman 469 
Section 155(1)

Rectification of mistakes - Amending of partners’ assessments

Section 155 v. Section 263 - Where conditions for withdrawal of development rebate as laid down in section 34(3)(b) existed, Commissioner could withdraw development rebate by invoking sec​tion 263 and fact that section 155 specifically provides for rectification by ITO in such cases would not preclude Commission​er from withdrawing development rebate in exercise of his juris​diction under section 263 - South India Steel Rolling Mills  v. CIT [1997] 91 Taxman 196/214 ITR 654 (SC).

Partner need not continue in partnership - For amending the partners’ assessments under section 155(1), it is immaterial whether on the day when the reassessment was made against the firm or on the day when the order under section 155 was made, the partner continued in the partnership or not - S.B. Ameeruddin  v. ITO [1973] 92 ITR 366 (Mad.), followed in M.R. Jayaram v. CIT [1984] 147 ITR 807 (Mad.).
Notice to partners is mandatory - Before rectifying partners’ assessment in consequence of the firm’s assessment a notice to the partner is mandatory and has to be given within four years of the date of the assessment order - Naraindas v. ITO [1963] 49 ITR 768 (MP).
Limitation period should be counted from date of order apportion​ing income - The limitation period of four years should be counted from the date on which the order apportioning the income among the part​ners is made - CIT v. Kailashpat Jutha Lal [1980] 125 ITR 11 (All.).
‘Final order’ means appellate order - The term ‘final order’ means appellate order where appeal has been filed against the assessment order. In case an appeal is filed in the Tribunal, the order passed by the Tribunal will be the ‘final order’ - Ekambarappa v. Addl. ITO [1963] 49 ITR 692 (Mys.).
Section 156

Notice of demand

Notice must be in prescribed form - The notice of demand which is issued must be in a form prescribed by the rules - ITO v. Seghu Buchaiah Setty [1964] 52 ITR 538 (SC).
Fresh notice must be issued pursuant to appellate order - If a demand raised by the ITO  after completion of assessment is varied by an appellate or revisional authority, it is the appel​late/revisional order and not the assessment order that will hold the field under the doctrine of merger. Therefore, it is the ITO’s duty to issue a fresh notice of demand - ITO v. Seghu Buchaiah Setty (supra).

Incorrect notice can be rectified by issue of second notice - If the earlier notice is wrong, a correct notice of demand in con​formity with the assessment can always be issued to the assessee without a formal rectification order - CIT v. Karnani Industrial Bank Ltd. [1978] 113 ITR 380 (Cal.).
‘Sum so payable’ means the net tax payable - The sum payable by the assessee can only mean the net tax payable after giving reduction for the advance tax and self-assessment tax - M.M. Annaiah  v. CIT [1970] 76 ITR 582 (Mys.).
Order to charge interest must be clear and specific - Section 156 makes it clear that notice of demand claiming interest can be issued only when there is order in the assessment order levying interest. To use the expression ‘charge interest, if any’ ‘or charge interest as per rules’ cannot be read to mean that the Assessing Officer has passed orders ‘charge interest under all the aforesaid sections’. The order to charge interest has to be specific and clear, as for that matter any order to charge any tax, penalty or fine. It is a different thing where there is an order leviable interest but it left the calculation to the office. The assessee must be made to know that the Assessing Officer after applying his mind has ordered the charging of interest and under which of the sections of the Act. When the assessment order is silent if any interest is leviable, the notice of demand cannot go beyond the assessment order and the assessee cannot be served with any such notice demanding interest. Such a notice is to be quashed - Uday Mistanna Bhandar and Complex v. CIT [1996] 222 ITR 44 (Pat.). [Affirmed by the Supreme Court in CIT v. Ranchi Club Ltd. [2001] 247 ITR 209]. See also Vinod Khurana v. CIT [2002] 253 ITR 578 (Punj. & Har
Section 157

Intimation of loss

Scope of provision
Section 157 must be understood as merely directory even if the intimation in writing contemplated by section 157 is not given by the assessee, yet the assessee will not be entitled to raise a question similar to the one raised by the assessee in Khushal Chand Daga’s  case (supra) under the 1922 Act because under the 1961 Act he can, and should, raise  that question in the appeal preferred against the order of assessment since an order of assessment under the 1961 Act determines not only the assessee’s income, if there is one, but also the loss, if there is one - CIT v. Dalmia Cement (Bharat) Ltd. [1995] 82 Taxman 229/216 ITR 79 (SC).
A decision recorded by the ITO who computed the loss in the previous year under section 24(3) of the 1922 Act that the loss cannot be set off against the income of the subsequent year, is not binding on the assessee - CIT v. Manmohan Das [1966] 59 ITR 699 (SC).
