TDS Amendments F.Y 2009-10
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Summary of changes Effective from Immediate Effect-
	Particulars
	Previous Rate
	New Rate
	Remarks

	194A
	20%
	10%
	Previously the rate was 20% for companies but in cases of any other assessee the rate was 10%. Now it has been amended to restrict the rate of 10% irrespective of the assessee.

	194D
	20%
	10%
	Previously the rate was 20% for companies but in cases of any other assessee the rate was 10%. Now it has been amended to restrict the rate of 10% irrespective of the assessee.


· Currently the rates of TDS prescribed under the Act or First Schedule are subject to surcharge and cess. Surcharge is not applicable only in certain cases whereas cess is applicable in all cases.

· Surcharge is not applicable on all payments made to residents, domestic companies and non- residents non-corporate payees.

· Surcharge is applicable to foreign companies only if total payment is above Rs. 1 Crore

· Education Cess and SHEC is applicable for TDS on salaries, foreign companies and non- resident non-corporate payees.

· Surcharge Rate: - Surcharge is applicable @ 2.5% for TDS purposes wherever applicable in above cases.

· The changes in surcharge and education cess are applicable from immediate effect, prospectively. Thus TDS deducted till date are not to be changed/refunded/adjusted. 
Summary of changes Effective from October 1, 2009 -

	Particulars
	Previous Rate
	New Rate
	Remarks

	
	
	
	

	194C*
	2% & 1%
	1% in case of payment or credit to individuals and HUFs, and in all other cases 2%
	Previously the rate was 2% but in cases of sub-contractors, advertisements etc. the rate was 1%. Now it has been amended to restrict the rate of 1%, only where the payment or credit is being given to individual or HUF, there is however no distinction between advertisement contracts or sub-contracts. This is effective from October 1, 2009

	
	 
	 
	 

	194I
	 
	 
	 

	Plant, machinery, equipment (including Motor Car)
	10%
	2%
	In the new regime there will be only two tax rates instead of earlier three rates i.e. 2% and 10% instead of 10%, 15% and 20%. Now the rate for plant, machinery and equipment will be 2% and in case of Land, Building, Furniture or Fixtures the rate will be 10% irrespective of assessee.This is effective from October 1, 2009

	Land, building, furniture or fixtures (individual,HUF)
	15%
	10%
	

	Land, building, furniture or fixtures (other than individual,HUF)
	20%
	10%
	


No TDS for Transport Contractors:-

· Currently payment to individual sub contractors owning not more than 2 trucks can be made without TDS deduction.

· * In case of a contractor in the business of plying, hiring or leasing goods carriages, no tax shall be deducted u/s 194C if the contractor furnishes his PAN.  
· If the recipient is a transport operator (i.e. in the business of plying, hiring or leasing goods carriages) and he furnishes his PAN to the payer, TDS rate is NIL with effect from October 1, 2009. If PAN is not furnished then tax will be deductible at the rate if 1 %( if the recipient is individual/HUF) or 2% (If the recipient is any other person) during October1, 2009 and March 31, 2010 and the rate of 20% from April 1, 2010.
Effective from April 1, 2010:-
· If the recipient does not furnish his PAN to the deductor, tax will be deducted (with effect from April 1, 2010) at the rate of 20%. PAN of the deductee should be mentioned in any correspondence and document which is exchanged between the deductor and deductee.
Frequently Asked Questions:-
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Summarized Table:-
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PAN made compulsory for TDS eligible payments

Finance Act (2) of 2009 makes PAN compulsory in case of TDS eligible payments. Failing to that, Deductor will be making TDS at a higher rate!!

This has been made by introducing a new section 206AA into the Income Tax Act. As per this new section, Any Deductor making a TDS eligible Payment to a Party, who has not provided PAN, should make TDS at a higher rate.

For such case, the rate of TDS should be determined at higher of below conditions:

1. TDS rate prescribed in the Act 

2. Rate of Tax in force 

3. At 20% 

The first condition states about the rate of Tax prescribed through Section 193 to 196. The second condition deals with Salaries (Section 192), where the tax should be calculated at Normal rates for Individuals. The third is a flat rate of 20%. Deductor has to determine the Tax amount for all the 3 conditions and apply the higher tax amount among these 3.
Applicable to Salaries too:-
The new introduced section 206AA, clearly states, TDS eligible payments covered under Chapter XVII-B, needs compulsory Valid PAN, failing to which, TDS should be made at higher rate. Chapter XVII - B (Chapter 17B) of Income Tax Act covers all Payments including Salaries. So, Salaries are not excluded by Section 206AA.
Also for Non Resident Payments:-
Section 206AA applies for the payments being made to Non Residents. In those cases, foreign residents should take an Indian PAN and provide it, before the payment is being made by the Party.

Form 15H and Form 15G:-
In case of certain payments (E.g.: Interest), where party was allowed to declare on Form 15G / 15H for non-deduction of tax, earlier many were not used to provide PAN. But, newly introduced section, makes such payments, if eligible for TDS, to compulsory quote the PAN. This means in such case where PAN is not-available/invalid, TDS has to be charged at higher rate, not ZERO irrespective of Form 15G / 15H.

Assessing Officer Certificate u/s 197:-
If a Deductee proves under certain circumstances and Assessing officer is satisfied by the justification, assessing officer can issue a certificate u/s 197 for a TDS at lower rate or at ZERO rate. The Section 206AA makes it compulsory to assessing officer for collecting valid PAN, before issuing such certificates. That means, Assessing officer will not provide certificate for lower/non deduction u/s 197, if applicant Deductee fails to provide his/her valid PAN.

Not Applicable for TCS:-
For the other part of prepaid taxes, that is TCS; new section 206AA is not applicable. This section covers only the payments under Chapter 17B of Income Tax Act. TCS falls under Chapter 17BB. So any Tax collected through TCS provision, does not makes sense of higher rate determination for PAN deficiency.
The copy of new section 206AA is provided for reference:-
Section 206AA. 

1. Notwithstanding anything contained in any other provisions of this Act, any person entitled to receive any sum or income or amount, on which tax is deductible under Chapter XVIIB (hereafter referred to as deductee) shall furnish his Permanent Account Number to the person responsible for deducting such tax (hereafter referred to as deductor), failing which tax shall be deducted at the higher of the following rates, namely:— 

. at the rate specified in the relevant provision of this Act; or 

i. at the rate or rates in force; or 

ii. at the rate of twenty per cent. 

i. No declaration under sub-section (1) or sub-section (1A) or sub-section (1C) of section 197A shall be valid unless the person furnishes his Permanent Account Number in such declaration. 

i. In case any declaration becomes invalid under sub-section (2), the deductor shall deduct the tax at source in accordance with the provisions of sub-section (1). 

i. No certificate under section 197 shall be granted unless the application made under that section contains the Permanent Account Number of the applicant. 

i. The deductee shall furnish his Permanent Account Number to the deductor and both shall indicate the same in all the correspondence, bills, vouchers and other documents which are sent to each other. 

Where the Permanent Account Number provided to the deductor is invalid or does not belong to the deductee, it shall be deemed that the deductee has not furnished his Permanent Account Number to the deductor and the provisions of sub-section (1) shall apply accordingly.
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