Check list for Direct tax                  
 



checklist



 
Legislations: Income Tax Act, 1961 & Wealth Tax Act, 1957.
Compliance Requirements
Due

Date/ Renewal

Date
Form No./ Attachments
Consequences of non-compliance
Sign off by person responsible

1. PERMANENT ACCOUNT NUMBER







A) 
REGISTRATION

Where a company has not already been allotted a Permanent Account Number (PAN) under section 139A(1) read with Rule 114 of the Income Tax Act, 1961(the Act) and has not previously so applied, an application for allotment of PAN (Permanent Account Number) has to be made within the prescribed time if during the previous year, it has:

(i) income assessable under the Act, or, 

(ii) carries on any business whose total sales, turnover or gross receipts exceed Rs. 500,000, or,

(iii) is required to furnish Return of Income u/s. 139(4A) of the Act (which is applicable to persons claiming exemption u/s. 11)

The Principal Officer of the Company shall sign the PAN Application. 

This is a one-time procedure for a Company.


In case of (i), the application is required to be made before 31st May of the Assessment Year for which the income is assessable. In the other two cases, before the end of the accounting year.  
49A/ None
Penalty u/s. 272B of the Act:

An amount of Rs. 10,000


(B) 
QUOTING OF PAN

Quoting of PAN is mandatory under section 139A(5) read with rule 114B, on:

1) all returns, correspondences with Income Tax Authorities; 

2) all challans; and 

3) all documents pertaining to certain prescribed transactions.




Penalty u/s. 272Bof the Act:

An amount of Rs. 10,000


C) 
INTIMATING OF PAN

Intimating of PAN is mandatory 

1) Under section 139A(5A) of the Act, by the payee, to the person responsible for deducting tax (i.e. payer of any income to the payee); and 

2) Under section 139A(5C) in case of Tax Collected at Source (TCS), by the buyer to the seller.




Penalty u/s. 272B of the Act:

An amount of Rs. 10,000


2. PAYMENT OF ADVANCE TAX AND SELF ASSESSMENT TAX [Sections 207, 208 and 209]






Where advance tax is payable, whether the company has paid to the credit of the Central Government, advance tax at the prescribed percentage. Advance tax is payable only where the total tax liability exceeds Rs 5,000.

For the purpose of calculation of advance tax, the company has to estimate its current income, calculate the income tax thereon, at the rates applicable for the financial year, and reduce therefrom the estimated tax deducted at source (TDS) for the year. The amount so calculated is the amount of advance tax payable by the company. Such advance tax is payable as under:

(i) On or before June 15 of the financial year – 15% of the advance tax payable

(ii) On or before September 15 of the financial year – 45% of the advance tax payable

(iii) On or before December 15 of the financial year – 75% of the advance tax payable

(iv) On or before March 15 of the financial year – 100% of the advance tax payable


15 June,

15 Sept.,

15 Dec.,

15 Mar
Challan no. ITNS 280
Interest u/s 234B of the Act:

Where no advance tax is paid or the advance tax paid is less than 90% of the assessed tax, interest @ 1% p.m. is payable from 1st April next following the financial year up to the date of intimation or on  regular assessment, on the amount equal to assessed tax less advance tax paid.

Interest u/s 234C of the Act:

Where no advance tax is paid or prescribed percentage of advance tax is not paid during the financial year, interest for deferment of advance tax is payable as under:

· Where no advance tax is paid or prescribed percentage of advance tax is not paid during the financial year, interest for deferment of advance tax is payable as under:

· If advance tax paid on or before June 15 is less than 12% of the advance tax payable – interest @ 1% p.m. for 3 months on 15% of advance tax less advance tax paid up to June 15.

· If advance tax paid on or before September 15 is less than 36% of the advance tax payable – interest @ 1% p.m. for 3 months on 45% of advance tax less advance tax paid up to September 15.
· If advance tax paid on or before December 15 is less than 75% of the advance tax payable – interest @ 1% p.m. for 3 months on 75% of advance tax less advance tax paid up to December 15.
· If advance tax paid on or before March 15 is less than 100% of the advance tax payable – interest @ 1% p.m. for 1 month on 100% of advance tax less advance tax paid up to March 15.




In case the advance tax paid during the financial year is less than the tax payable on the basis of the Return of Income, the company is liable to pay self-assessment tax under section 140A, along with interest u/s 234A, 234B and 234C (calculated on the basis of tax declared in the return) before furnishing the Return. Proof of payment is required to be attached to the Return.



Challan no. ITNS 280

Penalty u/s 221of the Act:

When an assessee is in default or is deemed to be in default in making a payment of tax, he shall , in addition to the amount of the arrears and the amount of interest payable under section 220(2) be liable by way of penalty, to pay such amount as penalty as the Assessing Officer may direct and in case of continuing default, such further amount or amounts as the Assessing Officer may, from time to time, direct, so however, that the total amount of penalty does not exceed  the amount of tax in arrears.




3. PAYMENT OF MINIMUM ALTERNATE TAX (MAT)






Under provisions of section 115JB (1) of the Act, where in case of an assessee, being a company, the income-tax payable on the total income as computed under the Act in respect of Assessment Year 2002-03 onwards, is less than seven and a half percent of its book profit, (the book profit shall be deemed to be the total income of the assessee and the tax payable by the assessee on such total income shall be the amount of income-tax at the rate of seven and one-half percent. 

The tax payable by the company for the year exceeds Rs. 5,000 based on the MAT computation.

The book profits will be required to be arrived at in the manner as specified under provisions of section 115JB(2) of the Act.

Challan for payment of MAT should be signed by the person making the payment.



Challan no. ITNS 280

Interest u/s 234B of the Act:

Where no advance tax is paid or the advance tax paid is less than 90% of the assessed tax, interest @ 1% p.m. is payable from 1st April next following the financial year up to the date of intimation or on regular assessment, on the amount equal to assessed tax less advance tax paid.

Interest u/s 234C of the Act:

Where no advance tax is paid or prescribed percentage of advance tax is not paid during the financial year, interest for deferment of advance tax is payable as under:

· If advance tax paid on or before June 15 is less than 12% of the advance tax payable – interest @ 1% p.m. for 3 months on 15% of advance tax less advance tax paid up to June 15.

· If advance tax paid on or before September 15 is less than 36% of the advance tax payable – interest @ 1% p.m. for 3 months on 45% of advance tax less advance tax paid up to September 15.

· If advance tax paid on or before December 15 is less than 75% of the advance tax payable – interest @ 1% p.m. for 3 months on 75% of advance tax less advance tax paid up to December 15.

· If advance tax paid on or before March 15 is less than 100% of the advance tax payable – interest @ 1% p.m. for 1 month on 100% of advance tax less advance tax paid up to March 15.

Penalty u/s 221of the Act:

When an assessee is in default or is deemed to be in default in making a payment of tax, he shall , in addition to the amount of the arrears and the amount of interest payable under section 220(2) be liable by way of penalty, to pay such amount as penalty as the Assessing Officer may direct and in case of continuing default, such further amount or amounts as the Assessing Officer may, from time to time, direct, so however, that the total amount of penalty does not exceed  the amount of tax in arrears.



ACCOUNTANT’S REPORT FOR MAT






Every company, to which Section 115JB of the Act applies, shall furnish a report in the prescribed form by an accountant as defined under section 288 of the Act, certifying that the book profit has been computed in accordance with the provisions of section 115JB of the Act.  

This report shall be filed along with the return of income. 

The report shall be signed by a practicing Chartered Accountant.

The report has to be prepared annually.
October 31
Form No.29B
If MAT is applicable and accountant’s report for MAT is not filed along with the tax return, then the tax return will be treated as defective by the tax authorities and the tax authorities may require the Company to rectify this defect by furnishing the report within the prescribed time or such further time as may be provided by the tax authorities. If this defect is not rectified within prescribed time or such further time as may be provided by the tax authorities, then the tax return will be treated as an invalid return and the provisions of the Act shall apply as if the company failed to file the tax return.




4. RETURN OF INCOME







Whether the company has furnished its Return of Income duly filled in, verified and signed, within the due date.

Every company (other than those claiming exemption under section 11) has to furnish its Return of Income under section 139(1)(a) read with rule 12(1) in Form No. 1 within the due date, i.e., 31st October every year.  

Interalia; 

1. Statement of total income

2. Audited accounts and auditors report

3. Proof of payment of advance and self-assessment tax/ certificate for deduction of tax at source.

4. Audit report u/s 44AB in case the report has been already furnished, proof of such furnishing along with copy of the report. 

5. Report of the Cost Accountant u/s 233B of the Companies Act, 1956, where statutorily required

6. Transfer Pricing Report

7. Audit Reports/ Certificates under other provisions of the Act (For eg. section 80IA, certificate under section 115JB etc.)

8. Proof for deductions  (eg. 80G)

The Return of Income is to be filed annually.
October 31
Form No. 1
Inquiry before assessment under section 142(1) of the Act:

For the purpose of making an assessment under this Act, the Assessing Officer may serve on any person who has not filed tax return a notice requesting him to furnish a return of income in the prescribed form and verified in the prescribed manner and setting forth such other particulars as my be prescribed.

Income escaping assessment under section 147 of the Act:

If the Assessing Officer has reason to believe that any income chargeable to tax has escaped assessment (this would inter alia include a case where return of income has not been filed for an assessment year)  for any assessment year, he may, subject to the provisions of sections 148 to 153, assess or reassess such income and also any other income chargeable to tax which has escaped assessment and which comes to the notice subsequently in the course of the proceedings under this section, or recomputed the loss or the depreciation allowance or any other allowance, as the case may be, for the assessment year concerned.

Interest u/s 234A of the Act:

If the Return of Income is furnished after due date or is not furnished, the company is liable to pay simple interest @ 1 % p.m. from the due date up to the date of furnishing the Return, on the amount of tax determined on regular assessment or in the intimation u/s 143(1) of the Act as reduced by the advance tax and TDS.

Penalty u/s 271F of the Act:

In case a company does not furnish its Return of Income as per section 139(1) of the Act before March 31 of the relevant Assessment Year, it shall be liable to pay a penalty of 5,000/-

Prosecution u/s 276CC of the Act:

If a person willfully fails to furnish in due time the Return of income which he is required to furnish under sub-section (1) of section 139 of the Act before the expiry of the assessment year, he shall be punishable, - 

(i) 
in a case where the amount of tax, which would have been evaded if the failure had not been discovered, exceeds one hundred thousand rupees, with rigorous imprisonment for a term which shall not be less than six months but which may extend to seven years and with fine; 

(ii) 
in any other case, with imprisonment for a term which shall not be less than three months but which may extend to three years and with fine.

The above prosecution provisions are not applicable in case the tax return is furnished by company before March 31 of the assessment year or the tax payable by the company on the total income determined on regular assessment, as reduced by the advance tax, if any, paid and any tax deducted at source, does not exceed three thousand rupees.




Under section 140 of the Act, the Return of Income has to be signed and verified by the Managing Director. However, where for any unavoidable reason such Managing Director is not able to sign and verify the Return, or where there is no Managing Director, the Return of Income may be signed by any Director.




A Return which is not properly signed is not a valid Return and is liable to be treated non est (as if the company had failed to furnish the return)

Penalty u/s 271F of the Act:

As already stated above

Prosecution u/s 276CC of the Act:
As already stated above




Under section 139(9) of the Act, in case the Return of Income is defective, the AO may intimate the defect to the company and give him an opportunity to rectify the defect within a period of 15 days/ such period as the AO may allow on making an application.


If the defect is not rectified within the period allowed, the return shall be treated as an invalid return, and provisions of the Act shall apply as if the company had failed to furnish the return. 

Penalty u/s 271F of the Act:

As already stated above

Prosecution u/s 276CC of the Act:

As already stated above




Under section 139(3) of the Act, in case the company has sustained a loss under the head “Profits and gains of business or profession” or under the head “Capital gains”, filing of Return within the due date is compulsory, otherwise the loss will not be allowed to be carried forward.




The loss under the head “Profits and gains of business or profession” or under the head “Capital gains” will not be allowed to be carried forward




Under section 271(1)(c) of the Act, the tax return should provide full and accurate disclosure of particulars of income 


Penalty under section 271(1)(c) of the Act:

The Assessing Officer may direct the company to pay by way of penalty, in addition to tax, if any, payable by him, a sum which shall not be less than, but which shall not exceed three times, the amount of tax sought to be evaded by reason of concealment of particulars of his income or the furnishing of inaccurate particulars of such income.


5. TAX AUDIT







Where the company  carries on business and its total sales, turnover or gross receipts in business for any previous year exceeds Rs. 40,00,000, the company is required to furnish, u/s 44AB read with Rule 6G, alongwith the statutory audit report, an audit report in Form No. 3CA duly verified and signed by the practicing Chartered Accountant, setting forth the prescribed particulars in Form No. 3CD, on or before the 31st October each year.

The Tax Audit Report should be signed by a practicing Chartered Accountant & the annexures to the same should be signed by a practicing Chartered Accountant. 

The Tax Audit Report is submitted along with the Return of Income.


October 31
3CA & 3CD
Penalty u/s 271B of the Act:

In case the company does not furnish a report as required u/s 44AB, the Assessing Officer may direct that the company shall pay, by way of penalty, a sum equal to ½% of its total sales, turnover or gross receipts, but limited to a maximum amount of Rs. 1,00,000/-


6. MAINTENANCE OF ACCOUNTS






Where the company carries on business and its income from business exceeds Rs. 1,20,000, or his total sales, turnover or gross receipts exceed Rs. 10,00,000, or if the profits are liable to tax on a presumptive basis and the company claims income lower than such deemed profits, it has to maintain such books of account and other documents as may enable the Assessing Officer to compute his total income.




Penalty u/s 271A of the Act:

An amount of Rs. 25,000/-


7. PAYMENT OF DIVIDEND DISTRIBUTION TAX (DDT)






Dividend Distribution tax @ 12.5% (plus applicable surcharge and education cess) is payable on any amount declared, distributed or paid by any domestic company within 14 days of such declaration, distribution or payment. The principal officer and the company are liable to pay such tax.

DDT is required to be paid every time dividend is declared, distributed or paid.

The challan for payment of DDT should be signed by the person making payment.

DDT shall be paid upon each declaration, distribution or payment of dividends
Within 14 days of date of declaration, distribution or payment, whichever is earliest.


Challan no. ITNS 280
Interest u/s 115P of the Act:

Interest @ 1% p.m. on the amount of such tax for the period from the date on which tax was payable up to the date on which tax is actually paid.

Penalty u/s 221 of the Act:

If the principal officer/ company fails to pay such tax, a penalty equal to such amount as the A.O. may direct, but limited to a maximum amount of the tax in arrears is payable.

Prosecution u/s 276B of the Act:

Rigorous imprisonment for a term which shall not be less than three months but which may extend to seven years and fine. 



8. TRANSFER PRICING







Every company who has entered into an international transaction during the previous year has to furnish the report obtained from a practicing Chartered Accountant in Form No. 3CEB as prescribed in section 92E read with Rule 10E within the due date.


October 31
3CEB


Penalty u/s 271BA of the Act:

An amount of Rs. 1,00,000/-


Every company who has entered into an international 

transaction is required to maintain the prescribed information/ documents as prescribed in section 92D read with Rule 10D

The Transfer Pricing Report and the annexures should be signed by a practicing Chartered Accountant. 

The Report should be submitted along with the Return of Income.



Penalty u/s 271AA of the Act:

An amount of 2% of the value of each international transaction


9. FILING OF APPEALS





Appeal to Commissioner of Income Tax (Appeals) (CIT(A)) has to be made in Form No. 35 as prescribed u/s 249 read with Rule 45, within 30 days of the following:

(a)
where the appeal relates to any tax deducted under sub-section (1) of section 195, the date of payment of the tax, or 

(b) where the appeal relates to any assessment or penalty, the date of service of the notice of demand relating to the assessment or penalty : 

Provided that, where an application has been made under section 146 for reopening an assessment, the period from the date on which the application is made to the date on which the order passed on the application is served on the company shall be excluded, or

(c) in any other case, the date on which intimation of the order sought to be appealed against is served.

The following documents be enclosed as the Memorandum of Appeal:

1. Two copies (one certified true copy) of order appealed against

2. Two copies of grounds of appeal and statement of facts 

3. Notice of Demand (if any) in original. 

4. Proof of payment of Appeal filing fees

The Appeal should be signed by the Managing Director. However, where for any unavoidable reason such Managing Director is not able to sign and verify, or where there is no Managing Director, it may be signed by any Director, so authorized in this behalf.


35 (in duplicate)
If the appeal is not filed within the prescribed time, the appeal will not be admitted by the CIT(A) unless he is satisfied that the appellant had sufficient cause for not presenting it within that period.


Appeal to Appellate Tribunal has to be made in Form No. 36 as prescribed u/s 253 read with Rule 47, within 60 days of the date on which the order appealed against is communicated to the company

The following documents be enclosed as the Memorandum of Appeal:

1. Three copies of statement of facts and grounds of appeal

2. Two copies (one certified true copy) of order appeal ed against

3. Two copies of order of the Assessing Officer

4. Two copies of grounds of appeal and statement of facts before the first appellate authority 

5. Proof of payment of Appeal filing fees.

The Appeal should be signed by the Managing Director. However, where for any unavoidable reason such Managing Director is not able to sign and verify, or where there is no Managing Director, it may be signed by any Director, so authorized in this behalf.



36 (in triplicate)
If the appeal is not filed within the prescribed time, the appeal will not be admitted by the Appellate Tribunal unless it is satisfied that the appellant had sufficient cause for not presenting it within that period.


Appeal to High Court u/s 260A has to be made (if the case involves a substantial question of law) within 120 days from the date on which the order appealed against was received by the company

The Appeal should be signed by the Managing Director. However, where for any unavoidable reason such Managing Director is not able to sign and verify, or where there is no Managing Director, it may be signed by any Director, so authorized in this behalf.




If the appeal is not filed within the prescribed time, the appeal will not be admitted by the High Court.


10. FRINGE BENEFIT TAX (FBT) - Proposed Amendment in the Act as applicable with effect from Assessment Year 2006-2007







Section 115WD(1): FBT Return

Employer is required to furnish annual Return of Fringe Benefit. 


October 31
Not yet prescribed
Section 115WF provides for best judgement assessment where the employer fails to furnish the fringe benefits return or fails to comply with notice of assessment.

Penal provisions are proposed to be introduced to provide for levy of penalty for failure to furnish a return of fringe benefits.




Section 115WJ(2) : Payment of advance tax

The employer is required to estimate his annual Fringe Benefit Tax liability which is at a prescribed rate applicable to a financial year plus applicable surcharge and education cess of the value of fringe benefits as computed in the manner prescribed under the Act and discharge the same by way of quarterly installments of advance tax. 

July 15,

October 15,

January 15 and,

March 15 

In case of default of payment in advance tax or failure to file return within specified due date, simple interest at prescribed rate per month would be payable.


11. RETURN OF NET WEALTH





In case the company’s Net Wealth as on the valuation date (i.e. 31st March) exceeds Rs. 15,00,000, it has furnished its Return of Net Wealth duly filled in, verified and signed, within 

the due date.

Interalia; 

Statement of Net Wealth

The Return of Net Wealth should be signed by the Managing Director. However, where for any unavoidable reason such Managing Director is not able to sign and verify the Return, or where there is no Managing Director, the Return of Net Wealth is signed by any of the Directors.
October 31
BA
Interest u/s 17B of the Wealth Tax Act, 1957:

If the Return of Net Wealth is 

furnished after due date or is not furnished, the assessee is liable to pay simple interest @ 1 % p.m. from the due date up to the date of furnishing the Return, on the amount of tax determined u/s 16(1) or on regular assessment 

Prosecution u/s 35B of the Wealth Tax Act, 1957 :

If a person willfully fails to furnish in due time the Return of Net Wealth which he is required to furnish under sub-section (1) of section 14 before the expiry of the assessment year, he shall be punishable, - 

(i) 
in a case where the amount of tax, which would have been evaded if the failure had not been discovered, exceeds one hundred thousand rupees, with rigorous imprisonment for a term which shall not be less than six months but which may extend to seven years and with fine; 

(ii) 
in any other case, with imprisonment for a term which shall not be less than three months but which may extend to three years and with fine.

The above prosecution provisions are not applicable in case the tax payable by the company on the total net wealth determined on regular assessment does not exceed three thousand rupees

Penalty u/s 18 of the Wealth Tax Act, 1957:

In case a company does not furnish its Return of Wealth as per section 14(1) before October 31 of the relevant Assessment Year, it shall be liable to pay a penalty of 5,000/-

Penalty under section 18(1)(c) of the Wealth Tax Act:

The Assessing Officer may direct the company to pay by way of penalty, in addition to tax, if any, payable by him, a sum which shall not be less than, but which shall not exceed three times, the amount of tax sought to be evaded by reason of concealment of particulars of his income or the furnishing of inaccurate particulars of such income.




In the case of a company, the Return of Net Wealth has to be signed and verified by the Managing Director. However, where for any unavoidable reason such Managing Director is not able to sign and verify the Return, or where there is no Managing Director, the Return of Net Wealth may be signed by any Director.




A Return which is not properly signed is not a valid Return and is liable to be treated non est (as if the assessee had failed to furnish the return)

Interest u/s 17B of the Wealth Tax Act, 1957:

If the Return of Net Wealth is furnished after due date or is not furnished, the assessee is liable to pay simple interest @ 1 % p.m. from the due date up to the date of furnishing the Return, on the amount of tax determined u/s 16(1) or on regular assessment 

Prosecution u/s 35B of the Wealth Tax Act, 1957:

If a person willfully fails to furnish in due time the Return of Net Wealth which he is required to furnish under sub-section (1) of section 14 before the expiry of the assessment year, he shall be punishable, - 

(i) 
in a case where the amount of tax, which would have been evaded if the failure had not been discovered, exceeds one hundred thousand rupees, with rigorous imprisonment for a term which shall not be less than six months but which may extend to seven years and with fine; 

(ii) 
in any other case, with imprisonment for a term which shall not be less than three months but which may extend to three years and with fine.

The above prosecution provisions are not applicable in case the tax payable by the company on the total net wealth determined on regular assessment does not exceed three thousand rupees


12. PAYMENT OF SELF ASSESSMENT TAX






In case any tax is payable on the basis of the Return of Net Wealth, the assessee is liable to pay such self-assessment tax along with interest u/s 17B, before furnishing the Return, and proof of such payment is required to be attached to the 

Return.

The challan should be signed by person making payment.



Challan no. ITNS 280
f company fails to pay the self assessment tax/interest a penalty equal to such amount as the Assessing Officer may direct, but 

limited to a maximum amount of tax in arrears is payable.


Scope Limitation:

1.  Our observations and comments are based on the information, documents, representations and explanations made available to us.

2.   Our deliverables are based on the legislation as applicable to Assessment Year 2005-2006 with relevant proposed amendments in the legislation as applicable to Assessment Year 2006-2007.

3. 
Our scope of services exclude -

· Suggestions to optimize the tax liability.

· Comments on Tata Power Company Limited’s outstanding litigation and merits of the position adopted by it.

Compliance Requirements
Due

Date/ Renewal

Date
Form No./ Attachments
Consequences of non-compliance
Sign off by person responsible

1. tax deduction at source (TDS)



(i) General Points



1. Registration







· An application for allotment of TAN (Tax Deduction Account Number) u/s 203A read with Rule 114A, is required to be made within one month from the end of the month in which tax was deducted for the first time.

· Application in Form No. 49B has to be made to the TIN-FCs (Tax Information Network – Facilitation Centres) – a list of the TIN-FCs is available on NSDL website (http://tin.nsdl.com). 

· TAN is a unique 10 digit alphanumeric code allotted by the tax authorities to deductors. U/s 203A of the Income Tax Act, 1961(the “Act”), it is mandatory to quote TAN on all TDS returns (including e-TDS return) as well as TDS payment challans. 

· TANs issued in old format have been reformatted (into 10 digit TANs). The deductors can find their new 10 digit reformatted TANs on the NSDL website (http://tin.nsdl.com) Search - TAN option.

The TAN Application should be signed by the Principal Officer of the Company. 

This is a one-time procedure for a Company.



49B/ None
Penalty u/s 272BB:

If a person, who deducts tax at source, fails to apply for a TAN, as required u/s 203A, he shall be liable to pay a penalty of Rs. 10,000.


Finance Act, 2004 has laid down the procedure where the person deducting tax under the provision of Chapter XVII is required to deliver quarterly statement in the prescribed form  (which is not yet prescribed) to the prescribed income tax authority. In view of this, the payer who is deducting tax is not required to issue TDS certificate for tax deducted and the recipient of income is not required to furnish TDS certificate along with the return of income to claim the tax credit. This procedure was applicable with effect from April1,2005. However, Finance Minister has postponed the implementation of this scheme and now this scheme will be applicable with effect from payment made on or after April 1, 2006.






2. CLAIM OF REFUND






The deductor is eligible to claim a refund in respect of the excess payment of TDS. Excess payment of tax by the deductor would be the difference between the actual payment made by the deductor, and the tax deducted/ deductible whichever is more at source.

Procedure for refund
Such an excess payment shall be first adjusted against any existing tax liability under any of the Direct Taxes Act; the balance if any would be refunded to the assessee, upon application. (Circular No. 285, dated 21.10.1980).







3. QUOTING OF PERMANENT ACCOUNT NUMBER (PAN) 
[u/s 139A (5B)]






It is mandatory for the deductor of tax at source to quote the PAN of the payee(s) on 

1. The certificate to be issued for deduction of tax.

2. The Annual Return for tax deducted at source.




Penalty u/s 272B:

An amount of Rs. 10,000


(ii) Salaries – Section 192



4. Deduction of tax at source






The Act stipulates the employer, at the time of making payment of salary, deduct income tax at the average rate of income tax, computed on the basis of rates in force for that Financial Year (F.Y.), on the estimated annual income of the employee under the head “Salaries”. [Section 192(1)]

Deduction to be made as and when payment of income under the head “Salaries” is made.


At the time of actual payment of salary
N.A.


Interest u/s 201:

Interest @12% p.a. on the amount of tax, from the date on which such tax was deductible to the date on which such tax is actually paid to the credit of Central Govt. (“CG”). A charge is created on all the assets of the company in respect of such tax together with the interest as aforesaid, due to the CG.      

Penalty u/s 271C: 

A sum equal to the amount of tax, which employer has failed to deduct.

Disallowance u/s 40(a)(iii):

Any amount paid as salary to non-resident on which tax is deductible at source but has not been deducted or after deduction has not been paid into Government treasury, then such salary payment shall not be allowed as a deduction to the employer in computing income chargeable under the head “Profits and gains of business and profession”.




5. CORRECTNESS OF TAX DEDUCTIBLE AMOUNT 
[Section 201, 271]







While calculating the taxable Income of an employee, for the purposes of deducting taxes, the employer is required to consider certain, 

I) Deductions;


(E.g. Deductions under Ch. VIA)

II) Exemptions 


(E.g. HRA, LTA) and

III) Rebates / Relief 

 
(E.g. Rebate U/s 88, 88B)

IV) Other Points
These are generally based on a set of conditions / requirements, which the employee is required to fulfill, before availing the same. 




In case the employer does not deduct appropriate amount of tax from the salary of the employee, he shall be liable for the following under the Act.  

Interest u/s 201:

As per supra

Penalty u/s 271C:

As per supra

Disallowance u/s 40(a)(iii):

As per supra


I) Examples of Deductions

· Standard Deduction u/s 16(i)

· Deduction for Profession Tax 
· Deduction under Chapter VI-A 
For Example 

a) Before giving a deduction u/s 80CCC, the employer should verify the proof of the payment to the approved insurer in respect for an annuity plan. 
b) Section 80DD allows deduction for a amount expended for maintenance including medical treatment of a dependent who is a person with disability. With effect from April 1,2005, definition of “disability” has been widened and it also includes  “autism”, “cerebral palsy and “multiple disability”.






II) Examples of Exemptions
· Where the employer pays the tax on the non-monetary perquisites provided to the employee, such tax paid may, at the option of the employer, not be considered as a perquisite in the hands of the employee.

· It may be noted that in case exemption u/s 10(10CC) is allowed by the employer to the employee, the tax actually paid by the employer (which is considered exempt u/s 10(10CC) in the hands of the employee) will not be allowed as a deduction in computing the income chargeable under the head “Profits and gains of business or profession”





· Exemption with respect to House Rent Allowance (HRA) has to be granted to the employee on the basis of the provisions of section 10(13A) after verification of the proof of payment of rent (i.e. the rent receipt).





· Reimbursement of medical expenditure is exempt upto a maximum amount of Rs.15,000 per year. For the purpose of granting such exemption, the employer has to obtain proof that the employee has actually incurred expenditure on his/ her family members’ medical treatment.





· Before giving any exemption u/s 10(10C), with regards to any payments made under the Voluntary Retirement Scheme, the employer should ensure that the Scheme framed by the company complies with all the requirements given under Rule 2BA. Else, the employee will not be eligible to claim an exemption u/s 10(10C).





· Leave Travel allowance/ assistance/ concession is exempt to the extent of amount actually incurred on performance of such travel. As such, the employer should obtain proof that the employee has actually incurred such expenditure. Further, the exemption is available only in respect of two journeys performed in a block of four calendar years.





· Certain allowances prescribed u/s 10(14)(i) are exempt only to the extent expenses are actually incurred by the employee. As such, the employer should obtain proof that the employee has actually incurred the expenditure.






Examples of Rebates

While granting rebate under the below mentioned sections, the employer should verify the correctness of the investments / payments or the age of the employee as the case may be - 

Examples:

Rebate u/s – 88 – In respect of payments made as prescribed

Before giving a rebate u/s 88 to the employee, the employer should verify the proof of payments made by the employee; he should also take cognizance of the various slabs u/s 88 and give rebate accordingly.

The Finance Act, 2005 has introduced a new section 80C  w.e.f. April 1, 2005 providing for a deduction (not exceeding Rs. 1,00,000) of the whole of the amount paid or deposited as prescribed in sub-section 2 of section 80C. In consequence thereof, section 88 has been deleted.







Rebate u/s 88B/88C – In case of individuals of 65 years or above/women less than 65 years.

The employer should obtain proof of age before giving a rebate under these sections.







III) Other points to be considered before deducting tax at source

· Various rules are prescribed to quantify the value of taxable perquisites that are given to the employees

For example: - 

a) Car Perquisite; 

b) Rent Free Accommodation;

c) Any sum paid by the employer in respect of any obligation on behalf of the employee.

d) ESOP Scheme






With regards to the ESOP Scheme, the Central Government has issued a Notification [Notfn No. 323 / 2001], which has specified certain guidelines for issuance of ESOPs.  


Non-conformity of the ESOP Scheme with the guidelines specified by the Govt., shall render the shares taxable at two stages, once as a perquisite and next as a capital gain at the time of sale/transfer, whereas in case of compliance, the shares would be taxed only once, at the time of sale, in the hands of the employee.




A new tax, namely Fringe Benefit Tax has been introduced w.e.f. April 1, 2005.  (Section 115W – 115WL)

In view of the same, the perquisites valuation rules have been amended as under:

a) The following rules are deleted:

i) Valuation of provision of car and other conveyance.

ii) Valuation of provision of transport facility by transport undertaking.

iii) Provision of holiday Tours

iv) Provision of free meals

v) Provision of gifts

vi) Provision of credit cards

vii) Provision of club facility

viii) Any other benefit /amenity /right / privilege/services

b) Rent free accommodation is required to be valued as under:

i) Accommodation owned by Employer

· 20% of salary (earlier 10%) in cities having population exceeding 4 lacs.

· In other case, 15% of salary (earlier 7.5%)

ii) Accommodation taken on lease or rent by the employer .

Actual amount of lease rental paid or 20% of salary (earlier 10% of salary) whichever is less.







· Deduction for “Loss under the head Income from House Property”.

Interest on Loan taken for acquisition / construction / renovation of a house, the employer should obtain from the employee – 

i) Declaration / Proof of Interest payable &

ii) Computation of such loss from House Property.

The employer should also ensure that in case the employee is considering the Annual Value of the house as “NIL”, he is not claiming the exemption for House Rent Allowance u/s 10(13A)[unless his residence and work-place are in two different towns].







· Also, in case the employee has earned any income, other than under the head “Salaries”[not being loss other than under the head “Income from House Property”] he may furnish to the employer, the details thereof, in the format prescribed in Rule 26B.







· In case the employee has earned salary from more than one employer during the year, he may furnish to the employer of his choice, the salary received by him from the other employer, in the prescribed Form No. 12B.







· Tax is required to be deducted by the employer on any advance salary paid to the employee.







· The employer may, at the time of making any deduction, increase or decrease the amount of tax to be deducted, for the purpose of adjusting any excess or deficiency arising out of any previous deduction or failure to deduct during the financial year.







· It is mandatory for the employer deducting tax to quote the Permanent Account Numbers (PANs) of the employees in the TDS Certificates and TDS returns. Hence PANs of all the employees (whom PAN has been allotted) should be obtained by the company.


Penalty u/s 272B: 

The Assessing Officer may direct that such person shall pay, by way of penalty, a sum of Rs 10,000.


· Where the employer pays “net of tax” salary to the employee (other than tax on non-monetary perquisites), tax deduction at source is to be made after considering the tax paid as income in the hands of the employee.







· The employer should obtain from the employee a certificate for lower/no deduction of tax at source.







(iii) Interest on Securities - Section 193


6. Deduction of Tax at Source







· Any person responsible for paying any interest on securities is required to deduct income-tax at source at the rates in force on the amount of interest payable u/s 193.

· Tax is to be deducted at the time of credit to the account of the payee or payment of interest in cash, cheque or any other mode.

· Tax to be deducted on the interest on securities/debentures (other than a security of Central or a State Govt.), at the rate applicable in a Financial Year. (plus surcharge as applicable and education cess on income tax liability including surcharge).

· No deduction is required if the amount of interest paid during the year to a person does not exceed Rs 2,500.
Where any income by way of interest on securities is credited to any account whether called “Interest Payable Account” or “Suspense Account” or by any other name, in the books of account of payer, such crediting shall deemed to be credit of such income to the account of the payee.

Tax to be deducted at the time of payment or credit to the payee (which ever is earlier).


Date of Credit to the account of payee or payment, whichever is earlier.
N.A.
Interest u/s 201:

Interest @12% p.a. on the amount of tax, from the date on which such tax was deductible to the date on which such tax is actually paid to the credit of Central Govt. (“CG”); a charge is created on all the assets of the company in respect of such tax together with the interest as aforesaid, due to the CG.

Penalty u/s 271C: 

A sum equal to the amount of tax, which, such person failed to deduct.
Disallowance u/s 40(a)(ia):

With effect from assessment year 2005-06, under section 40(a)(ia), any interest paid to a resident on which tax is deductible at source but has not been deducted or after deduction, has not been paid during the previous year then such interest  will not be allowed as a deduction to the payer in computing the income chargeable under the head “Profits and gains of business or profession”. However, the deduction for the same will be allowed in the year in which the tax is paid.


7. CORRECTNESS OF TDS AMOUNT







Tax is to be deducted u/s 193 only if the interest paid is chargeable as “interest on securities” in the hands of the recipient.

No tax is to be deducted u/s 193 on interests which are payable under the proviso to section 193.


In case a person does not deduct tax from the payment u/s 193 or fails to pay to the credit of the Central Government the tax so deducted, he shall be liable for the following under the Act –

Interest u/s 201:

As per supra

Penalty u/s 271C: 

As per supra

Disallowance u/s 40(a)(ia):

As per supra




(iv) Interest (other than interest on securities)  – Section 194A 


8. Deduction of Tax at Source







The Act stipulates any person, not being an individual or a HUF, who is responsible for paying to a resident any income by way of ‘interest’ other than income by way of interest on securities, at the time of credit of such interest or payment (whichever is earlier) to deduct tax at the rates applicable in a Financial Year.
(plus surcharge as applicable and  education cess on income tax  liability including surcharge).

Where any income by way of interest is credited to any account whether called “Interest Payable Account” or “Suspense Account” or by any other name, in the books of account of payer, such crediting shall deemed to be credit of such income to the account of the payee.

Under Section 194A tax is to be deducted at source only if the following conditions are satisfied –

· The sum of money should be a sum which is due to the person entitled to interest.

· The aggregate amount of interest payable/paid during the financial year exceeds Rs. 5,000. 

· The payment is not made to persons mentioned under section 194A(3)(iii).

Tax to be deducted at the time of payment or credit to the payee (which ever is earlier).


Date of Credit to the account of payee or payment, whichever is earlier.


N.A.


Interest u/s 201:

Interest @12% p.a. on the amount of tax, from the date on which such tax was deductible to the date on which such tax is actually paid to the credit of Central Govt.(“CG”); a charge is created on all the assets of the company in respect of such tax together with the interest as aforesaid, due to the CG.

Penalty u/s 271C:               

A sum equal to the amount of tax, which such person failed to deduct.

Disallowance u/s 40(a)(ia):

With effect from assessment year 2005-06, under section 40(a)(ia), any interest paid to a resident on which tax is deductible at source but has not been deducted or after deduction, has not been paid during the previous year then such interest will not be allowed as a deduction to the payer in computing the income chargeable under the head “Profits and gains of business or profession”. However, the deduction for the same will be allowed in the year in which the tax is paid.




9. CORRECTNESS OF TDS AMOUNT 
[Circular No.256, dated May 29, 1979]







“Interest” for the purpose of TDS u/s 194A is the return or compensation for the use or retention by one person of a sum of money belonging to or owned by another.

Interest paid in kind, which is convertible in money, is treated as interest.


In case a person does not deduct tax from the payment u/s 194A or fails to pay to the credit of the Central Government the tax so deducted, he shall be liable for the following under the Act -

Interest u/s 201:

As per supra

Penalty u/s 271C:               

As per supra

Disallowance u/s 40(a)(ia):

As per supra




When the payee claims lower or no deduction of tax, the payer should obtain from the payee a certificate for lower/no deduction of tax at source. 

[Section 197(1) read with rule 28AA]







(v) Payments to Contractors & Sub-contractors – Section 194C


10. Deduction of Tax at Source







The Act stipulates any company making payment to any 

resident contractor for carrying out any work including supply of labour in pursuance of any contract for consideration of more than Rs. 20,000 to deduct tax at the time of credit or payment (whichever is earlier) at the rate applicable in a Financial Year.

(plus surcharge as applicable and  education cess on income tax liability including surcharge)

No deduction is required if the amount paid under contract during the year to a person does not exceed Rs. 20,000 per contract up to 30/10/2004.

With effect from 01/10/2004, no deduction is required, if amount paid or credited under contract does not exceed Rs. 20,000 per contract and aggregate of the amounts paid or credited under contract in a financial year does not exceed Rs. 50,0000.

Tax to be deducted at the time of payment or credit to the payee (which ever is earlier).


Date of Credit to the account of payee or payment, whichever is earlier.
N.A.


Interest u/s 201:

Interest @12% p.a. on the amount of tax, from the date on which such tax was deductible to the date on which such tax is actually paid to the credit of Central Govt. (“CG”); a charge is created on all the assets of the company in respect of such tax together with the interest as aforesaid, due to the CG.

Penalty u/s 271C:               

A sum equal to the amount of tax, which such person failed to deduct.

Disallowance u/s 40(a)(ia):

With effect from assessment year 2005-06, under section 40(a)(ia), any amount payable to contractor or sub-contractor being resident, on which tax is deductible at source but has not been deducted or after deduction, has not been paid then such payment will not be allowed as a deduction to the payer in computing the income chargeable under the head “Profits and gains of business or profession”. However, the deduction for the same will be allowed in the year in which tax is paid.




11. CORRECTNESS OF TAX DEDUCTION AMOUNT







CBDT has issued various circulars clarifying issues, as to the inclusion / exclusion of certain transactions under 194C, some of which are as under -

Circular Nos. –

· 433, 25-9-1985

· 487, 8-6- 1987

· 502, 27-1-1988

· 558, 28-3-1990

· 681, 8-3-1994

· 713, 2-8-1995 

· 714, 3-8-1995

· 715, 8-8-1995

· 716, 9-8-1995

· 720, 9-8-1995

· 723, 19-9-1995

When the payee claims lower or no deduction of tax, the payer should obtain from the payee a certificate for lower/no deduction of tax at source. 

[Section 197(1) read with rule 28AA]




In case a person does not deduct tax from the payment u/s 194C or fails to pay to the credit of the Central Government the tax so deducted, he shall be liable for the following under the Act –

Interest u/s 201:

As per supra

Penalty u/s 271C:               

As per supra

Disallowance u/s 40(a)(ia):

As supra


(vi) Commission & Brokerage – Section 194H


12. Deduction of Tax at Source






The Act stipulates any person, other than individual and HUF, responsible for paying commission or brokerage to a resident more than Rs. 2,500, to deduct tax at the rate applicable in a Financial Year.

(plus surcharge as applicable and education cess on income tax liability including surcharge)
Under Section 194H, tax is to be deducted at source only if the aggregate amount of Commission / Brokerage [not being insurance commission] paid/credited during the financial year exceeds Rs. 2,500.

Tax to be deducted at the time of payment or credit to the payee (which ever is earlier).


Date of Credit to the account of payee or payment, whichever is earlier.

N.A.
Interest u/s 201:

Interest @12% p.a. on the amount of tax, from the date on which such tax was deductible to the date on which such tax is actually paid to the credit of Central Govt. (“CG”); a charge is created on all the assets of the company in respect of such tax together with the interest as aforesaid, due to the CG.     

Penalty u/s 271C:               

A sum equal to the amount of tax, which, such person failed to deduct.

Disallowance u/s 40(a)(ia):

With effect from assessment year 2005-06, under section 40(a)(ia), any amount payable as commission or brokerage to resident, on which tax is deductible at source but has not been deducted or after deduction, has not been paid then such payment will not be allowed as a deduction to the payer in computing the income chargeable under the head “Profits and gains of business or profession”. 

However, the deduction for the same will be allowed in the year in which tax is deposited.




13. CORRECTNESS OF DEDUCTION







Commission or brokerage includes – 

· 
any payment received or receivable, directly or indirectly, by a person acting on behalf of another person for services rendered [not being professional services] or 

· 
for any services in the course of buying or selling of goods or 

· 
in relation to any transaction relating to any asset, valuable article or thing.




In case a person does not deduct tax from the payment u/s 194C or fails to pay to the credit of the Central Government the tax so deducted, he shall be liable for the following under the Act –

Interest u/s 201:

As per supra

Penalty u/s 271C:               

As per supra

Disallowance u/s 40(a)(ia):

As Supra




When the payee claims lower or no deduction of tax, the payer should obtain from the payee a certificate for lower/no deduction of tax at source. 

[Section 197(1) read with rule 28AA]







(vii) Rent – Section 194-I


14. Deduction of Tax at Source






“Rent” for the purposes of S.194I means any payment, by whatever name called, under any lease, sub-lease, tenancy or any other agreement or arrangement for the use of any - 

· land;  or 

· building (including factory building) together with furniture, fittings and the land appurtenant thereto whether or not such building is owned by the payee.
With effect from April 1, 2005 

“Rent” for the purposes of S.194I means any payment, by whatever name called, under any lease, sub-lease, tenancy or any other agreement or arrangement for the use of (either separately or together) any, - 

· land;  or 

· building (including factory building); or

· land appurtenant to a  building (including factory building); or 

· machinery; or 

· plant; or 

· equipment; or

· furniture; or

· fittings, 
whether or not any or all of the above are owned by the payee.

Any person responsible for paying a resident any amount by way of rent shall, at the time of credit of such sum to the account of the payee or at the time of payment thereof, whichever is earlier, deduct income tax thereon at rate applicable in the Financial Year. 

(plus surcharge as applicable and applicable education cess on income tax liability including surcharge)

Under section 194-I, tax is to be deducted at source only if the aggregate amount of rent paid or credited during the financial year, exceeds Rs 1,20,000.

Tax to be deducted at the time of payment or credit to the payee (which ever is earlier).


Date of Credit to the account of payee or payment, whichever is earlier.
N.A.
Interest u/s 201:

Interest @12% p.a. on the amount of tax, from the date on which such tax was deductible to the date on which such tax is actually paid to the credit of Central Govt. (“CG”); a charge is created on all the assets of the company in respect of such tax together with the interest as aforesaid, due to the CG.       

Penalty u/s 271C: 

A sum equal to the amount of tax, which payer has failed to deduct.

Disallowance u/s 40(a)(ia):

With effect from assessment year 2005-06, under section 40(a)(ia), any amount payable as rent to resident, on which tax is deductible at source but has not been deducted or after deduction, has not been paid then such payment will not be allowed as a deduction to the payer in computing the income chargeable under the head “Profits and gains of business or profession”. 

However, the deduction for the same will be allowed in the year in which tax is deposited.


15. CORRECTNESS OF TAX DEDUCTIBLE AMOUNT







When the building is let out along with furniture/fittings but rent is payable under two separate agreements (one for building and another for furniture/fittings) the composite rent is subject to tax deduction u/s 194I.




In case the payer deducts less tax from rent paid/credited, he shall be liable for the following under the Act –

Interest u/s 201:

As per supra

Penalty u/s 271C:               

As per supra

Disallowance u/s 40(a)(ia):

As per supra




Examples where the payment/ credit is liable to tax deduction u/s 194I:

· Warehousing charges

· Non – refundable deposit

· Advance Rent

· Payment for hotel accommodation taken on regular basis (‘room charges’ including charges for other facilities is liable to tax deduction)

[Circular No. 718, dated 22nd August 1995

Circular No. 715, dated 8th August, 1995.

Circular No. 5, dated 7th July, 2002]







If municipal taxes, ground rent, etc. are borne by the tenant, no tax will be deducted on such sum.

[Circular No. 718, dated 22nd August 1995]







If there are a number of co-owners and each having a definite and ascertainable share in the property, the limit of 1,20,000 will apply to each of the payees/ co-owners separately.

[Circular No. 715, dated 8th August, 1995]







If there is composite arrangement for user of premises and provision of manpower, for which consideration is paid, and if the arrangement is in essence an agreement for taking premises on rent, tax is required to be deducted u/s 194I.

[Circular No. 715, dated 8th August, 1995]







If rent deposit is paid to landlord and the same is adjustable against future rent, the deposit is in the nature of advance rent subject to TDS.

[Circular No. 715, dated 8th August, 1995]







When the payee claims lower or no deduction of tax, the payer should obtain from the payee a certificate for lower/no deduction of tax at source. 

[Section 197(1) read with rule 28AA]







(viii) Professional Fees or Technical Services – Section 194J


16. Deduction of Tax at Source







Any person responsible for paying a resident any sum (exceeding the specified limit stated below) by way of –

(a) fees for professional services, or

(b) fees for technical services,

shall, at the time of credit of such sum to the account of the payee or at the time of payment thereof, whichever is earlier, deduct income tax thereon at the rate applicable in a Financial Year.

(plus surcharge as applicable and applicable education cess on income tax liability including surcharge).

With effect from April 1, 2005

Any person responsible for paying a resident any sum (exceeding the specified limit stated below) by way of –

(c) fees for professional services, or

(d) fees for technical services, or

(e) royalty, or

(f) any sum, whether received or receivable in cash or kind, under an agreement for - 
(a) 
not carrying out any activity in relation to any business; or 

(b) not sharing any know-how, patent, copyright, trade-mark, licence, franchise or any other business or commercial right of similar nature or information or technique likely to assist in the manufacture or processing of goods or provision for services, 

shall, at the time of credit of such sum to the account of the payee or at the time of payment thereof, whichever is earlier, deduct income tax thereon at the rate applicable in a Financial Year.
(plus surcharge as applicable and applicable education cess on income tax liability including surcharge).

Under section 194J, tax is to be deducted at source only if the aggregate amount of professional fees, fees for technical services, royalty or non-compete fees paid or credited during the financial year exceeds Rs 20,000.

Tax to be deducted at the time of payment or credit to the payee (which ever is earlier).


Date of Credit to the account of payee or payment, whichever is earlier.
N.A.
Interest u/s 201:

Interest @12% p.a. on the amount of tax, from the date on which such tax was deductible to the date on which such tax is actually paid to the credit of Central Govt. (“CG”); a charge is created on all the assets of the company in respect of such tax together with the interest as aforesaid, due to the CG.
Penalty u/s 271C:               

A sum equal to the amount of tax, which, payer has failed to deduct.

Disallowances u/s 40(a)(ia):

With effect from assessment year 2005-06, under section 40(a)(ia), any amount payable as professional fees or technical fees to resident, on which tax is deductible at source but has not been deducted or after deduction, has not been paid then such payment will not be allowed as a deduction to the payer in computing the income chargeable under the head “Profits and gains of business or profession”. However, the deduction for the same will be allowed in the year in which tax is deposited.




17. CORRECTNESS OF TAX DEDUCTIBLE AMOUNT 
[Circular No. 715, dated 8th August, 1995)]







Tax has to be deducted on total payment (reimbursements cannot be deducted out of the bill amount).


In case the payer deducts less tax from fees for professional/ technical services paid/credited, he shall be liable for the following under the Act -

Interest u/s 201:

As per supra

Penalty u/s 271C:               

As per supra

Disallowances u/s 40(a)(ia):

As per supra




Proper distinction should be made as to whether the payment/ credit is for professional/ technical services (and hence covered u/s 194J) or whether it is in the nature of payment to contractors (and hence covered u/s 194C). Some of the example where the payment is liable to tax deduction u/s 194J.

· payment to recruitment agency

· payment to share registrar

· payment to hospital for rendering medical services

· payment for technical services for maintenance
[Circular No. 715, dated 8th August, 1995]







When the payee claims lower or no deduction of tax, the payer should obtain from the payee a certificate for lower/no deduction of tax at source. 

[Section 197(1) read with rule 28AA]







(ix) Payments to Non-Residents – Section 195



18. DEDUCTION OF TAX AT SOURCE







Any person responsible for paying to a non resident payee/ foreign company any sum by way of –

(a) interest, or

(b) any other sum chargeable under the provisions of this Act,

shall, at the time of credit of such sum to the account of the payee or at the time of payment thereof, whichever is earlier, deduct income tax thereon at the applicable rate.

Tax to be deducted at the time of payment or credit to the payee (which ever is earlier).


Date of Credit to the account of payee or Payment, whichever is earlier.
N.A.
Interest u/s 201:

Interest @12% p.a. on the amount of tax, from the date on which such tax was deductible to the date on which such tax is actually paid to the credit of Central Govt. (“CG”); a charge is created on all the assets of the company in respect of such tax together with the interest as aforesaid, due to the CG.
Penalty u/s 271C:               

A sum equal to the amount of tax, which, payer has failed to deduct.

Disallowances u/s 40(a)(i):

Further, u/s 40(a)(i), the amount paid outside India / in India to a non-resident/ foreign company will not be allowed as a deduction to the payer in computing the income chargeable under the head “Profits and gains of business or profession”. However, the deduction for the same will be allowed in the year in which the tax is paid.




19. CORRECTNESS OF TAX DEDUCTIBLE AMOUNT 
[Section 195A]






In case tax payable by a non- resident payee/ foreign company (on the payment made to him) is borne by the person making the payment, the amount on which tax is required to be deducted would be the grossed up amount, including the tax borne by the payer, on behalf of the non resident payee. 


Interest u/s 201:

As per supra

Penalty u/s 271C:               

As per supra

Disallowances u/s 40(a)(i):

As per supra




In case the payee furnishes to the payer a Certificate for No deduction of tax issued by the Assessing Officer, the payer has to deduct Nil tax on the basis of such certificate.

[Section 195(3) read with Rule 29B]







Where interest/ other sum is credited to any account, whether called “Interest payable account” of or “Suspense account” or any other name, such credit will be deemed to be credit to the account of the payee, and hence tax will be required to be deducted at the time of such credit.

[Expln. to section 195]




Interest u/s 201:

As per supra

Penalty u/s 271C:               

As per supra

Disallowances u/s 40(a)(i):

As per supra




In case, remittance to a country with which a Double Taxation Avoidance Agreement (DTAA) is in force, the tax should be deducted at the rate provided in the Finance Act of the relevant year or the rate provided in the DTAA, whichever is more beneficial to the assessee.

[Section 90(2) read with Circular No. 728 dated 30th October, 1995]





In the case of a remittance to a country with which there is no Double Taxation Avoidance Agreement (DTAA) in force, the tax should be deducted at the rate provided in the Finance Act of the relevant year.







While applying the provisions of DTAA between India and any country to which remittance is made, it must be ensured that the payee must be a “Tax Resident” of that country. This can be ensured by obtaining the tax residency certificate from the payee.







For the purpose of making remittance of any payment outside India, the person making the remittance has to furnish an undertaking (in duplicate) addressed to the AO, accompanied by a certificate from a Chartered Accountant (other than an employee of the payer).

[Circular no. 759 dated 18th Nov. 1997

Circular no. 767 dated 22nd May 1998

Circular no. 10/2002 dated 9th Oct. 2002]







Even in the case of payment to non-residents, which includes reimbursement of allocated expenses, tax may be required to be deducted. (DCIT, Spl. Range 20, Mumbai Vs. M/s Arthur Andersen & Co., Mumbai (Unreported decision of the Mumbai Tribunal)). However, the liability to deduct tax may be determined on a case-to-case basis.





In the case of payment of dividend by Indian Company to non-resident, since dividend distribution tax is required to be paid u/s 115O, and the dividend is exempt in the hands of the recipient u/s 10(34), no tax is required to be deducted u/s 195 from such payments.







In the case of payment of royalty/ fees for technical services, for the purpose of application of the rates given in the respective articles of the DTAA, one  of the pre-conditions is that the recipient should be the beneficial owner of the royalty/ fees for technical services. Hence, before applying DTAA rates, it must be ensured that this condition is satisfied. The company can obtained declaration from the payee to this effect.







20. RATES OF DEDUCTION







· In the case where remittance made to a country with whom India has entered Double Taxation Avoidance Agreement (DTAA), the tax should be deducted at the rate provided in the Finance Act of the relevant year or the rate provided in the DTAA, whichever is more beneficial to the assessee. 

· Before applying the provision of DTAA, company should ensure that the recipient is tax resident of that country and the condition/s mentioned in that DTAA is/are fulfilled.




Penalty u/s 271C:

As per supra




(ix) Section 192


21. Deposit of Tax Deducted at Source (“TDS”) [Section 200 read with Rule 30(1)(b)(ii)]







The employer deducting tax from the salary of the employee should pay to the credit of the CG such tax within the prescribed time.

· Quarterly payment in special case – 
In respect of tax deducted by an employer, the A.O. may, in special cases, with the approval of Deputy Commissioner permit the employer to make the payment every quarter.

The challan to be used for the purpose of deposit of TDS should be in Form No. ITNS 281. 

The challan is to be signed by the person making payment.

Payment on a monthly basis.


Within one week from the last day of the month in which the tax is so deducted.

June 15, September  15, December 15, March 15
ITNS 281
Interest u/s 201:

As per supra  

Penalty u/s 221:

Such amount as the A.O. may direct, to a maximum amount of tax in arrears.
Prosecution u/s 276B:

If a person fails to deposit the tax deducted at source, he shall be punishable with a rigorous imprisonment for atleast 3 months, which may extend upto 7 years with a fine.


It is advisable that the tax deducted is deposited in the city in which the employer is filing it’s annual return of TDS. [CBDT Circular 306 dated 19/6/81]




Deposit of tax in any city other than the city in which the employer is assessable to tax might lead to a delay in getting credit for the same.




22. Issuance of TDS Certificate
[Section 203 read with Rule 31]






The employer deducting tax, should furnish to such employee, Form No. 16 within one month from the end of the financial year i.e. by 30th April each year; 

TDS certificate to be signed by the Authorised signatory.

To be issued annually.


30th April


16/ None
Penalty u/s 272A:

Rs. 100 for every day during which the failure continues, but restricted to a maximum amount of tax deductible.




From April 1, 2004, if the employee is a resident individual, and his income from salaries before allowing deductions u/s 16 does not exceed 1,50,000, the Company has to issue TDS Certificate in Form 16AA.

TDS certificate to be signed by the Authorised signatory.

To be issued annually.


30th April
16AA/ None



In case the amount of salary paid/payable to the employee is more than Rs. 1,50,000, the employer, in addition to Form 16, should furnish to the employee Form No. 12BA. This form is required to be furnished to the employee by April 30. 

[Section 203 read with Rule 26A(2)(b)]

TDS certificate to be signed by the Authorised signatory.

To be issued annually.


30th April


12BA/ None



Where tax is deducted or paid on or after April 1, 2006, there shall be no requirement to furnish a TDS certificate.







23. Electronic Filing of TDS Returns







The employer, being a company, is required to furnish an annual return in Form No. 24, in respect of the tax deducted at source from the Salaries of the employees (whose income under the head salaries > 50,000), in an Electronic Form (e-TDS return) with the appropriate TIN-FC (Tax Information Network - Facilitation Centres) as prescribed-w.e.f. 1st June 2003. The due date for filing of the e-TDS return is 30th June each year. 

[Section 206 (2) & (3) read with Rule 37, 37B & CBDT Circular No.8, dated 19/9/03]

Signature not required, since in electronic format.

To be filed annually.


30th June
24/ Form No. 27A
Penalty u/s 272A:

As per supra




In case the employee furnishes to the employer the copy of Certificates for No deduction / Lower deduction of tax, then the employer has to file physical copies of such certificates alongwith the e-TDS return.


[Section 197 read with Rule 28AA]

Certificate issued by the Assessing Officer on an annual basis.

 
30th June




Further, along with the e-TDS return, the principal officer of the company needs to furnish a duly signed Form No. 27A (in paper form) [Section 206 (2) & (3) read with Rule 37, 37B & CBDT Circular No.8, dated 19/9/03]







(x) Sections 193, 194A, 194C, 194H, 194-I, 194J and 195



24. Deposit of Tax Deducted at Source (“TDS”) [Section 200 read with Rule 30(1)(b)]







The person deducting tax should pay to the credit of the Central Govt. such tax within the prescribed time.

The challan to be used for the purpose of deposit of TDS should be in Form No. ITNS 281.

The challan is to be signed by the person making payment.

Payment on a monthly basis.
Where the amount is credited on the last day of the accounting year –
Within two months of the expiration of the month in which that date falls.

Where the amount is paid or credited on any other day –
Within one week from the last day of the month in which the deduction is made.


ITNS 281
Interest u/s 201:

Interest @12% p.a. on the amount of tax, from the date on which such tax was deductible to the date on which such tax is actually paid to the credit of Central Govt. (“CG”). A charge is created on all the assets of the company in respect of such tax together with the interest as aforesaid, due to the CG.  

Penalty u/s 221:

Such amount as the A.O. may direct, to a maximum amount of tax in arrears.

Prosecution u/s 276B:

Rigorous imprisonment, not less than 3 months & may extend to 7 years, with a fine.

Disallowance u/s 40(a)(ia):

In respect of sections 193, 194A,194C, 194H, 194J and 195.


Quarterly payment in special case- 

In case the Company has obtained the permission of the A.O., Company can deposit the TDS every quarter within the prescribed time-limit.

The challan is to be signed by the person making payment.


Jul.15, Oct.15,

Jan.15,

Apr.15


ITNS 281



25. ISSUANCE OF TDS CERTIFICATE 
[Section 203 read with Rule 31]







The person deducting tax, should issue to the payee, a certificate in Form No. 16A, within the prescribed time limit: 

· 
Where the amount is credited on the last day of the accounting year, within one week after the expiry of two months from the month in which the credit is made.

· 
In any other case, within one month from the end of the month in which the tax is deducted. 
However, on the request of the payee, a consolidated certificate may be issued for tax deducted during the whole of the financial year, within one month from the end of the financial year.   

The TDS certificate is to be signed by the Authorised signatory.

To be issued annually.


Where the amount is credited on the last day of the accounting year –
Within one week from the expiration of two months from the month in which the credit is made.

Where the amount is paid or credited on any other day –

Within one month from the end of the month in which the tax is deducted


16A/ None
Penalty u/s 272A: 

Rs. 100 for every day during which the failure continues, but restricted to a maximum amount of tax deductible.




Where the tax is deducted quarterly.

The TDS certificate is to be signed by the Authorised signatory.

Certificate to be issued quarterly.


Within 14 days of payment of tax.


16A/ None
Penalty u/s 272A:

As per supra


Where tax is deducted or paid on or after April 1, 2006, there shall be no requirement to furnish a TDS certificate.







26. ELECTRONIC FILING OF TDS RETURNS 
[Section 206(2) & (3) read with Rule 37, 37B & CBDT Circular No.8, dated 19/9/03]






All corporates deducting tax at source in respect of all payments other than “Salaries” are required to furnish an annual return in Form No. 26, in an Electronic Form with the appropriate TIN-FC (Tax Information Network - Facilitation Centres) as prescribed-w.e.f.1 June 2003. 


June 30 of each year

Penalty u/s 272A:

As per supra


In case the payee (other than a company or a firm) furnishes a declaration in writing in duplicate in Form No. 15G and verified in the prescribed manner, to the payer of such interest, for no deduction of tax, the payer shall not deduct any tax thereon. [Section 197A(1A) read with Rule 29C(3)]







Along with the above Return, the principal officer of the company needs to furnish Form No. 27A in paper form. [Section 206 (2) & (3) read with Rule 37, 37B & CBDT Circular No.8, dated 19/9/03]







Compliance Requirements
Due

Date/ Renewal

Date
Form No./ Attachments
Consequences of non-compliance
Sign off by person responsible

2. TAX COLLECTION AT SOURCE – Section 206C



27. Registration 
[Section 206CA]






If the seller assessee being a seller of scrap, has already obtained or is to obtain a new reformatted TAN for Tax Deduction purpose, the same number can be used for quoting in challans and returns for TCS purposes also, otherwise the assessee – seller can apply for the same in Form No. 49B.

Application for TCS Number is to be signed by the Principal Officer of the Company. 

This is a one-time procedure for a Company.



49B/ None
Penalty u/s 272BB:

If a person, who collects tax at source, fails to register himself, as given u/s 203A, he shall be, on an order passed by the A.O., liable to pay a penalty of Rs.10,000.


28. TAX COLLECTION AT SOURCE 
[Section 206C(1)]






Tax has to be collected by the seller at the time of debiting of the amount payable by the buyer to the account of the buyer or at the time of receipt of such amount, whichever is earlier.


Date of Debit to the account of buyer or Receipt of such amount, whichever is earlier.
N.A.


Payment of tax u/s 206C(6):

If seller fails to collect tax shall be liable to pay the tax to the credit of the Central Government.

Interest u/s 206C(7):

Simple Interest @ 1% on the amount of tax not collected or collected but not deposited from the date from which tax is collectible, to the date which tax is paid. Such interest will be a charge on all the assets of the seller.




No collection of tax shall be made by the seller if buyer furnish a declaration in form 27C. A copy of the declaration is required to be submitted to Chief Commissioner or Commissioner on or before the 7 days of the month next following the month in which declaration is furnished to the seller.

[Section 206C(1A) and 206C(1B)]




Penalty u/s 272A:

Rs. 100 for every day during which the failure continues for submitting a copy of the declaration as furnished by the Buyer.




29. DEPOSIT OF TAX COLLECTED AT SOURCE
[Section 206C(3)]






Tax collected under Section 206C(1) of the Income Tax Act, shall be paid to the credit of the Central Government within a week from the last day of the month in which the tax is collected.

The challan is to be signed by the person making payment.

Payment on a monthly basis.


Within a week from the last day of the month in which the tax is collected.
ITNS 281


Payment of tax u/s 206C(6):

As per supra

Interest u/s Section 206C(7):

As per supra

Prosecution u/s 276BB:

Failure of a person to pay in time the tax collected at source, shall make him liable for a rigorous imprisonment for not less than 3 months which may extend upto 7 years.




30. RATES OF COLLECTION







Tax has been collected at the rates applicable for a Financial Year.

(Plus applicable surcharge and education cess on Income tax liability including surcharge).







31. CORRECTNESS OF TAX COLLECTION AMOUNT 
[Section 206C(1)]





The seller shall collect Income Tax at the rate given in the Table u/s 206C(1).

It is important to note that the rates, as given above, are applicable on the Purchase Price to the buyer.




Payment of tax u/s 206C(6):

As per supra

Interest u/s 206C(7):

As per supra




32. ISSUANCE OF TCS CERTIFICATE





When not more than one certificate needs to be issued for the half year period ending March 31 or Sept.30. 

The certificate is to be signed by the Principal Officer of the Company.

Certificate to be issued monthly.


Within one month from the last day of the month in which amount is debited to the account of buyer or the tax is collected


27D/ None



2. 
Where more than one certificate needs to be issued for the half year period ending March 31 or Sept.30 and on the request of such buyer, the company has issued a consolidated certificate for the respective period ending.

The certificate is to be signed by the Principal Officer of the Company.

Certificate to be issued half-yearly.


April 30

&

October 31
27D/ None



33. FILING OF RETURNS







The Company has to file half-yearly returns  

· The Company has opted for e-filing of the return.

· If the return is filed in the electronic form, it is accompanied by Form No. 27B
The Return is to be signed by the Principal Officer of the Company.


April 30

&

October 31

[Of the same calendar year]
27E/ 27B
Penalty u/s 272A:

Rs. 100 for every day during which the failure continues, but restricted to a maximum amount of tax deductible.


In case the buyer furnishes to the Company a copy of Certificates for No Collection / Lower Collection of tax, then the Company has attached the copies of such certificates alongwith Form No. 27E.

Certificate is to be issued by the Assessing Officer.


April 30

&

October 31

[Of the same calendar year]


Certificate for No Collection or Lower Collection/ None



Scope Limitation:

1. 
Our observations and comments are based on the information, documents, representations and explanations made available to us.

2. 
Our deliverables are based on the legislation prevalent as at March 31 2005. (Updated by amendment proposed by Finance Bill, 2005)

3. 
Our scope of services exclude -

(i) 
Suggestions to optimize the tax liability.

(ii) 
Comments on TATA Power Company Limited’s outstanding litigation and merits of the position adopted by it.
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