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I. RECENT SUPREME COURT DECISIONS :
1. 
Malayala Manorama Co. Ltd Vs CIT 


300 ITR 251


In Favour of: Assessee

Assessee Company was consistently charging depreciation in its books of accounts at the rates prescribed in the Income Tax Rules, which were higher than the rates prescribed in Schedule XIV of the Co. Act. Held that ITO has no jurisdiction to rework the book profit u/s 115J by substituting the rates of depreciation prescribed in Schedule XIV. 

2. 
Kerala Road Lines Vs CIT

 
299 ITR 343


In Favour of: Assessee


Assessee entered into an agreement for purchase of certain property- land with building thereon. As per the agreement, it was liable to pay the interest at the agreed rate, if the purchase price was not paid within the specified time. The building standing on the land had been demolished and the proceeds from sale of such scrap were treated as business income of the assessee. Therefore, it was held that interest paid on delayed payment of purchase consideration was allowable as revenue expenditure.

3.
CIT Madras v Ponni Sugars and Chemical Ltd 

219 CTR 105

In Favour of : Assessee


Incentive subsidy received by the assessee is a capital receipt

One of the main issues before Supreme Court was whether the incentive subsidy received by the assessee is a capital receipt and therefore not includible in the total income. The Supreme Court observed that the main eligibility condition in the scheme is that the incentive must be utilized for repayment of loan taken by the assessee to set up new units or for substantial expansion of existing units.


If the object of the subsidy was to enable the assessee to run the business more profitably then the receipt is on revenue account. On the other hand if the object of the assistance under subsidy scheme was to enable the assessee to set a new unit or to expand existing unit then the receipt of the subsidy was on capital account. On this basis it was held that since the payment received was not in the course a trade but for setting up new unit, such income was capital receipt – not chargeable to tax. 

4.
CIT v. M/s HCL Comnet Systems & Services Ltd 

305 ITR 409 


In Favour of : Assessee


Assessee had debited an amount on account of bad debts to the ‘profit and loss account’. The AO added the aforesaid amount to the book profits as per Explanation (c) to section 115JA on the ground that it was a provision for bad & doubtful debts. Appeal against the said order was allowed by the commissioner & that was affirmed by the Tribunal as well as High Court.

The Supreme Court observed that :

Where debt is amount receivable by the assessee and not any liability payable by the assessee, then any provision made towards irrecoverability of the debt cannot be said to provision for liability and therefore cannot be added to the book profit for the purpose of section 115JA
5.
ACIT v Saurashtra Kutch Stock Exchange Limited 

305 ITR 227 


In Favour of: Principle of Law 

A particular decision of the jurisdictional High Court was not brought to the attention of the Tribunal while deciding the appeal. On miscellaneous application the Tribunal held that there was mistake apparent from record within the meaning of section 254(2) and recalled its earlier order.


The Supreme Court held that:


Non-consideration of a decision of jurisdictional Court can be said to be a “mistake apparent from the record” which could be rectified under section 254(2)


“A patent, manifest and self-evident error which does not require elaborate discussion of evidence or argument to establish it, can be said to be an error apparent on the face of the record and can be corrected while exercising certiorari jurisdiction. An error cannot be said to be apparent on the face of the record if one has to travel beyond the record to see whether the judgment is correct or not. An error apparent on the face of the record means an error which strikes on mere looking and does not need long - drawn-out process of reasoning on points where there may conceivably be two opinions. Such error should not require any extraneous matter to show its incorrectness. To put it differently, it should be so manifest and clear that no Court would permit it to remain on record. If the view accepted by the Court in the original judgment is one of the possible views, the case cannot be said to be covered by an error apparent on the face of the record.


It is also well- settled that a judicial decision acts retrospectively. According to Blackstonian theory, it is not the function of the Court to pronounce a new rule' but to maintain and expound the old one'. In other words, Judges do not make law, They only discover or find the correct law. The law has always been the same. If a subsequent decision alters the earlier one, it (the later decision) does not make new law. It only discovers the correct principle of law which has to be applied retrospectively. To put it differently, even where an earlier decision of the Court operated for quite some time, the decision rendered later on would have retrospective effect clarifying the legal position which was earlier not correctly understood.”


Thus the Supreme Court confirmed that non-consideration of a decision of jurisdictional High Court can be said to be a ‘mistake apparent from record’ which could be rectified under section 254(2).

6.
CIT v Gold Coin Health Food Pvt Ltd  

304 ITR 208 

In Favour of : Revenue


Even in a case where loss returned was reduced and no positive income was assessed a penalty under s.271(1)(c) was leviable. Explanation 4 to s.271(1)(c) was clarificatory and was retrospective in operation. Explanation 4 to s.271(1)(c) was applicable w.e.f 1 April 1976.


The issue under consideration in this case was whether penalty under section 271(1)(c ) could be levied if the returned income was loss and even after addition made in the assessment the income remained to be loss.


The Court observed that explanation 4(a) to section 271(1) (c ) intended to levy penalty not only in a case where after addition of concealed income, a loss returned, after assessment became positive income but also, in a case where addition of concealed income reduces the returned loss and finally the assessed income is also a loss or a minus figure. Even during 1-4-1976 to 1-4-2003, (i.e. period prior to insertion of explanation 4) penalty was leviable even in a case where addition of concealed income reduces the returned loss.


Hence it was held that explanation 4 to section 271(1)(c ) is clarificatory in nature & not substantive


The earlier view expressed by the Supreme Court in the case of Virtual Soft Systems Ltd v CIT 289 ITR 83 was reversed in this judgement.

7.
Agricultural Produce Market Committee Vs CIT 

305 ITR 1  

In Favour of: Revenue


Agricultural Marketing Committee is not a local authority and, hence, it is not entitled to benefit u/s 10(20) after insertion of Explanation in section 10)20) vide Finance Act, 2002 with effect from 1-04-2003. The word “local authority” was defined for the first time by the 2002 Act, vide the Explanation / Definition clause. Prior to that, various High Courts had taken the decision that agricultural marketing committee was a local authority.

8.
Union of India & Ors Vs Dharamendra Textiles Processors & ors

  
306 ITR 227 (2008)


In Favour of : Revenue


Held : The object behind enactment of section 271(1)(c) read with its explanations indicate that the said section has been enacted to provide penalty for loss of revenue. Penalty under the provision is a civil liability. Wilful concealment is not an essential ingredient for attracting civil liability as is the case in the matter of prosecution under sec 276C.


Means rea is not an essential ingredient of sec 271(1)(c) and there is no discretion with the authority competent to impose penalty to levy penalty below the prescribed minimum.


Note : The above decision disapproves earlier decision of SC in Dilip N. Shroff vs. JCIT 291 ITR 519
9.     American Hotel & Lodging Association, Educational Institute Vs CBDT


301 ITR 86


In Favour of: Remanded back 

Plain words of third proviso to section 10(23C) do not require that application of income by educational institution has to be in India but impartation of education must be in India if applicant desires exemption u/s 10(23C)(vi); 

10.   DCIT Vs Core Health Care Ltd


298 ITR 194


In Favour of: Assessee 

Explanation 8 to section 43(1) has no relevance to section 36(1)(iii). Further, proviso inserted in section 36(1)(iii) w.e.f 1-4-2004 is prospective in its application.

II. RECENT HIGH COURT DECISIONS:

1. 
CIT Vs ONGC Corporation Limited (Uttarakhand)


301 ITR 415


In Favour of : Revenue


Loss on account of revaluation of foreign exchange loan on account of exchange rate prevailing on the last date of the accounting year was not allowable deduction as the same was notional & contingent, repayment falling beyond the accounting year under consideration.

2.
CIT v. Goyal M.G. Gases (P). Ltd.

173 Taxman 34 (Delhi)


In Favour of : Assessee


For determining whether loss due to foreign exchange rate fluctuation is revenue loss or capital loss, purpose of acquisition of loan is of no consequence, but what is of consequence is utilization of amount at time when devaluation takes place [Assessment year 1998-99]
3. 
CIT Vs ELTEK SGS (P) Ltd. (Del)


300 ITR 6


In Favour of: Assessee


The expression “derived from the business of industrial undertaking” used in section 80-IB is neither as broad as “attributable to” nor as narrow as “derived from”, but is somewhere in between. The customs duty drawback received is profit derived from the undertaking, and hence eligible for deduction u/s 80-IB. The source of the drawback is the business of the industrial undertaking which is to manufacture and export goods out of raw material that is imported and on which duty is paid. [Judgements of Sterling Foods(SC) & Ritesh Industries (Del HC) have been discussed in this case & held to be distinguished on the ground that said Judgements pertain to old sec. 80HH & 80I]

4. 
CIT VS Estel Communications (P) Ltd


 217 CTR 102 (Del)


In favour of: Assessee


Assessee-providing internet access of a certain bandwidth to its subscribers-main server on the basis of which the internet services are provided is located in the US. For the services provided to the subscribers, it levies a charge, and out of which some money is paid to the US Party. No Privity of contract between the customers of the assessee and the US party. Assessee only paying for bandwidth and selling the same to its Indian customers. It is a simple case of payment made for provision of bandwidth-no technical services rendered. Hence sec. 9 does not apply.

5. 
Delhi Milk Scheme Vs CIT, DCIT 


301 ITR 373 (Del)


In favour of : Revenue


The assessee was a milk operator contending that tax at source need not be deducted on commission paid by it to the concessionaries, through whom milk and milk products were sold by it, as the relation between the assessee & concessionaries was that of principal to principal, and not that of principal and agent as contended by the department. The facts further state that the assessee owns the milk booths, and has right to enter and take charge without any intimation to the concessionaries. Having regard to the word “commission” appearing in the explanation to sec 194H, it was held that the transaction between the assessee and concessionaries is that of principal to agent, hence tax at source is liable to be deducted from such payments.

6. 
CIT Vs Sarvatra Roadrunners Pvt Ltd


301 ITR 443 (Del)


In Favour of : Assessee


Assessee was a contractor who received 50% of the award amount, as a result of interim order of court. Return filed by the assessee, was processed u/s 143(1)(a) and accepted by the A.O. Subsequently, the A.O re-opened the assessment under section 148 and pursuant to the proceedings he passed an order treating the partial award amount as income having escaped assessment. The appellate authorities concluded that if the assessee could not succeed in its plea, he would be under obligation to return the amount so received. Quite clear that the assessee had no right to receive the money, as no right had accrued or had vested with the assessee.

7. 
Elecon Engineering Co ltd Vs ACIT 


(Unreported) (Guj)


In Favour of: Assessee

The assessee is a public limited company. In respect of its assessments, one of the disallowances made by the AO is out of insurance expenses. These insurance expenses are paid to Citi Bank for roll over premium in respect of foreign exchange forward contracts. The AO disallowed the same stating that the expenditure is in connection with purchase of plant & machinery and is capital in nature. HC held that Roll over premium was paid to mitigate the risk involved in higher payment because of adverse fluctuation in rate of exchange. Premium was paid out of business expediency and commercial grounds, having no connection with the acquisition of the machinery. It is a revenue exp.

8. 
East West Hotels Limited Vs. DCIT


217 CTR 198 (Kar)


In favour of: Revenue


The assessee is a company engaged in hotel industry business. Under a licence agreement, one such hotel was given to Indian Hotels Co. ltd on lease for a term of 33 years with an option to extend the same for another 33 years. AO held that the lease rent is income from other sources. The HC held that transaction is in the nature of lease as intention of the assessee is not to revive/ restart the business- It cannot be said that the assessee has been managing the hotel through the company – income recd by it is IFOS.

9. 
CIT Vs Pt Vishwanath Sharma


216 CTR 281 (All)


In Favour of: Revenue


Payment as commission to Government doctors for obtaining a favor therefrom by prescribing medicines in which the assessee was dealing cannot be said to be business expenditure and no deduction u/s 37(1) can be allowed for the same. Such a payment to Government doctors was illegal and an offence under Prevention of Corruption Act, and so disallowed. A distinction has been made by the authorities while allowing deduction to the assessee in respect of the commission paid to private doctors, since in their case such payment cannot be termed as an offence under any statute.

10. 
CIT Vs Neha Protiens

  
 217 CTR 180 (2008)


In favour of: Assessee

 
The interest accrued on share application money lying with the bank under the mandate of section 73 of the companies act is not taxable as “income from other sources” and was required to be set off or adjusted against public issue expenses for the purpose of enabling the assessee to claim amortization under and in accordance with the provisions of section 35D.


(In Tuticorin’s case, the surplus amount was invested in short term deposits, whereas in this case it was mandated by sec 73 of the Co. Act to keep the money in Bank. Hence that judgement is not applicable to the present case.)

11.
CIT Vs Dinesh Mills Ltd


302 ITR 164 (Guj)


In Favour of: Assessee


Assessee was engaged in the manufacture of blended yarn, and paid duty till a certain date. Thereafter, a suit was filed by the assessee claiming refund of the excise duty paid, since its contention was that it was not liable to excise duty. With regards to that suit, the High Court granted the refund of decretal amount, subject to condition of furnishing a bank guarantee and undertaking to make payment of interest in case the Union was successful in appeals. The UOI succeeded in appeals and consequently the assessee made provision for such interest liability in its books of accounts. Deduction of such interest was disallowed u/s. 43B. Held, interest in question cannot be treated as statutory liability as the principal amount itself was a decretal amount, and it did not have the characteristic of excise duty, and so no disallowance was to be made under section 43B.

12.
Malabar & Pioneer Hosiery (P) Ltd Vs CIT 

 
302 ITR 72 (Ker)


In Favour of: Revenue


The assessee intended to set-up a shopping complex and had incurred preliminary expenditure for the same. Various items of expenditure like remuneration for soil testing, fees paid to development authority, architect etc were incurred. The original assessment was completed allowing the claim, however, the assessment was later rectified u/s 154 and disallowance of the earlier allowed claim was made on the grounds that it was capital expenditure. Held, the same is justified. The project had been abandoned for want of funds. Had the project been completed, the expenditure would have gone to add to the cost of construction, entitling only for depreciation. 


Thus, the preliminary expenditure incurred was capital and the rectification carried out by the AO u/s 154 is justified.

13.
Kurukshetra Darpans (P) Ltd Vs CIT 


217 CTR 326 (P & H)


In Favour of: Revenue


The assessee is a cable network operator in the business of distributing cable connections to the customers and charges subscription fees from them. The assessee enters into a contract with various TV channels for local cable distribution system. Licensors have the right to market & distribute satellite based television service, to customers and users of the service. These channels are telecasted from abroad and the assessee becomes an affiliate or subscriber of the licensor by entering into an agreement for payment of subscription, which is based on the number of customers / amount of subscription collected.


The assessee was served with a show-cause notice as to why he should not be treated as “assessee in default” in terms of sec 201 & 201(1A) r/w sec 194C, for making “payment of airing charges to TV channels for broadcasting”? The assessee contended that the said provisions were not applicable since he was not carrying any broadcasting work. Held, that the service availed by assessee is receipt of ‘telecasting signals ‘from the licensor & hence provisions of the sec 194C apply to such assessee. 

14.
CIT v. Madhsy Films (P) Ltd.

301 ITR 69 (Del.)


In favour of: Revenue


Unless the contrary is proved, the service of notice is deemed to have been effected at the time when the letter would be delivered in the ordinary course of post.

· 
The assessee had filed return of income on 31-10-2001,

· 
The Assessing Officer issued notice u/s.143(2) of the Income-tax Act, 1961, on 23-10-2002 fixing the date of hearing on 29-10-2002 and sent by Speed Post

· 
The Assessing officer completed the assessment after issuing further notices.

· 
The assessee challenged the validity of the assessment order, on the ground that the notice u/s.143(2) of the Act was not served on the assessee within the prescribed period.

· 
The Tribunal allowed the assessee’s claim and quashed the assessment order.

· 
On appeal by the Revenue, the Madras High Court reversed the decision of the Tribunal and held that :

· 
Section 27 of the General Clauses Act, 1897 provides that service by post is deemed to have been effected by properly addressing, pre-paying and posting by registered post, a letter containing a notice required to be served.

· 
Unless the contrary is proved, the service is deemed to have been effected at the time when the letter would be delivered in the ordinary course of post. This presumption is rebuttable, but in the absence of proof to the contrary, the presumption of proper service or effective service of notice would arise.

· 
There is nothing on record to show that the notice dated 23-10-2002 dispatched on 25-10-2002 by Speed Post was undelivered or received back. Under the normal circumstances, a presumption will lie that this notice has reached the assessee within 2/3 days. 

· 
Since the envelope containing the notice has not been received back by the Department, there is a presumption that it has reached the assessee and this presumption has not been rebutted by the assessee at all. No affidavit has been filed by the assessee to the effect that the notice was not received by it.


Even in CIT vs. Yamu Industries Ltd. [306 ITR 309] , Delhi HC has held that where notice u/s. 143(2) sent by speed post had not been received back ‘unserved’ within 30 days of its issuance, there would be presumption under law that notice had been duly served upon assessee.
15. 
Mahendra D. Jain v. ITO 

173 Taxman 336 (Bom.)

In Favour of: Revenue

Where assessee, doing business of making gold ornaments, had committed infraction of law by smuggling gold into country, loss caused to him pursuant to confiscation of contraband gold could not be said to be a trading or commercial loss connected with or incidental to his business; further deemed income of assessee under section 69A in respect of confiscated gold bars could not be set off against loss due to confiscation of foreign gold bars [Assessment year 1992-93]

16.
CIT v. Saraswati Chemical & Allied Industries (P.) Ltd

167 Taxman 236 (Delhi)

In Favour of: Revenue

Undisbursed salaries to directors would not amount to borrowed capital and, therefore, 
Interest payable on these overdue salaries was not an admissible deduction under section 36(1)(iii)

17.  CIT v. Avon Cycles Ltd

 
303 ITR 345 (Punj. & Har.)

In Favour of: Assessee

The interest paid on money borrowed and given as advance to managing director of the company, as security by the assessee to be utilized by MD for acquiring a property, which was ultimately to be rented out to the company at a nominal rent, was allowable, as business interest of the assessee in giving interest-free advance in the form of security was well established.

18.  
CIT v. Kerala Solvent Extractions Ltd.

173 Taxman 155 / 306 ITR 54 (Ker.)

In favour of: Revenue

Section 43B in itself is not a provision providing for deduction of any item of expenditure which is otherwise not allowable under any of provisions of Act; merely because liability for sales tax for next financial year was paid by assessee in year in question, it could not be allowed by invoking section 43B(a) read with Explanation 2 thereto [Assessment year 1994-95]

19.
Madathil Bros. v. Dy. CIT 

301 ITR 345 (Mad.)

In Favour of: Assessee

Word ‘transfer’ carried no words of limitation to read that a transfer effected by a person backed up with a title passed on under a registered deed alone could be considered as resulting in a profit or gain assessable under section 45; questions as to whether capital gain arising to assessee is long-term or short-term has to be determined with reference to date of agreement under which assessee is put in possession of property even though actual sale deed is executed later on.

20.   CIT v. Dua & Associated (P.) Ltd. 

172 Taxman 20 (Punj. & Har.)

In Favour of: Assessee

Where in case of assessee-hotel Assessing Officer observed that purchases were excessive in comparison to prevalent norms in hotel industry and he, therefore, on basis of information from CITCO (another hotel) about average cost of some of dishes and average cost of food, liquor, vis-à-vis sales norms accepted in hotel, adopted food cost at 45 per cent and, accordingly, made addition on account of suppressed sales, as on facts there could be no comparison between trading results of two types of hotels, Tribunal was justified in reducing addition in assessee’s  case [Assessment year 1997-98]

21.   CIT v. Saipem Spa

300 ITR 133 (Uttarakhand)

In Favour of: Assessee

By virtue of proviso, whole application of section 147 is dependant on failure on part of assessee for escaped assessment; it is not available where fault is of Assessing Officer.

22.   ITO v. Kajaria Investment and Properties (P.) Ltd.

172 Taxman 379 / 297 ITR 45 (Cal.)

In Favour of : Revenue
Where assessment year involved was 1967-68, report of Valuation Officer obtained under section 142A, retrospectively inserted w.e.f. 15-11-1972, could not be relied on by revenue for reopening assessment; however, reassessment based on valuation fixed by Tribunal for a later year was justified.

23.   Nisar Biri Sikka No. 1 v. CIT

174 Taxman 51 (All).

In Favour of : Assessee

In manufacture of bidis, there is involvement of labourers which are normally illiterate and, therefore, preparation of self-made vouchers by assessee could not be said to be against trade practice and method of accountancy and rejection of accounts of assessee bidi manufacturer on ground that payments to labourers were not verifiable, as they were on basis of self-prepared vouchers, was not justified [Assessment year 1993-94]
24.   Golden Insulation & Engg Ltd Vs CIT

 
305 ITR 427 

In Favour of: Revenue

Revised return for change in method of valuation of closing stock. Assessee showed a loss of  Rs. 4,01,290 by filing a revised return as against the loss of Rs. 3,00,369 shown in the original return by changing the method of valuation of closing stock There was no omission or wrong statement which required the assessee to file a revised return and hence revised return showing changed calculation of closing stock could not be accepted.
25.   CIT Vs Pankaj Dhirajal Dhruve

305 ITR 332 (Guj)

In Favour of: Revenue

Two CIT’s having jurisdiction over the same range- recorded two different opinions in relation to two circulars regarding deduction available to LIC agent from commission income –assessment order cannot be treated to be erroneous and prejudicial to the interest of revenue as the AO had adopted one view of the matter.

26.   CIT VS SR Talwar

305 ITR 286 (All)

In Favour of : Revenue

Assessee was a director in a company, from which he received loans and advances. The company had huge accumulated profits, and so the loans and advances received by the assessee were necessarily to be treated as deemed dividend. But the AO came to know of these loans at the time of assessment of the lender company. Hence, he re-opened the assessment u/s 147. Held that failure to disclose the fact of loan constituted a failure to make a full & true disclosure of all material facts & hence reassessment was valid.
27. 
CIT Vs NHK Japan Broadcasting Corporation 

305 ITR 137 (Del)

In Favour of : Assessee

Initiation of proceedings u/s 201 against the assessee in respect of the Assessment year 1990-91 was barred by limitation, the same having been initiated after a reasonable period of four years.

28.   CIT Vs Ramachandra Hatcheries

305 ITR 117 (Mad)
In Favour of : Assessee

CIT(A) allowed deduction u/s 80HH & 80I and AO passed the consequential orders. Subsequently, AO reopened the assessment u/s 147 on the basis of a SC Decision. Held that the CIT(A)’s order has not been set aside by a process known to law & hence AO has no jurisdiction to re-open the assessment u/s 147.

III. AUTHORITY FOR ADVANCE RULINGS : 

1. 
V. Ravi Narayan

       
300 ITR 62 (2008)


In favour of: Applicant


Sections 115C & 115 E: NRO deposit made by the applicant with convertible foreign exchange in a banking company which is not a private company, shall be treated as a foreign exchange asset under clause (b) of sec 115C. Income by way of interest from the said NRO deposit account to be treated as investment income under clause (c) of section 115C

2. 
Foster’s Australia Ltd., in RE


AAR 736 of 2006


170 Taxman 341 (2008)


In Favour of: Revenue (partly)

   
Applicant Non-Resident company incorporated in Australia, having granted licence to Indian Company to use its trade name and brand for manufacture and sale of beer within the territory of India. Cancellation of such licence and sale of intangible assets simultaneously by agreement executed in Australia will give rise to income deemed to accrue or arise in India u/s 9 (1)(i) as the assets were situated in India at the time of sale. However, sale of brewing munual which is in the nature of goods, not being intangible asset situated in India, no income can be deemed to accrue or arise in India u/s 9(1)(i) out of the said sale transaction.

3.
Singapore Tourism Board in Re  - 


307 ITR 34 (AAR) - order dated 17 October 2008


In Favour of: Revenue


A foreign entity not earning any income in India, but having employees in this country is liable to Fringe Benefit Tax, if it pays fringe benefits to those employees

4.
Burmah Castrol Plc, in Re 

307 ITR 324 (AAR)

In favour of: Applicant

Eligibility to avail the benefit of indexed cost of acquisition (under the second proviso to section 48) is no sine qua non for applying the reduced rate of 10% prescribed by proviso to section 112(1) 
IV. RECENT TRIBUNAL DECISIONS :
1. 
Direction Software Solutions Vs Income Tax Officer

 
116 TTJ 841 (Mumbai)


In favour of: Assessee

Assessee engaged in the business of software exports-claimed exemption u/s 10A-For one of its clients, assessee was in contract to modify a software which was supplied to the assessee’s client by a third party-assessee fulfilled the other conditions for claiming exemption u/s 10A. CIT(A) was of the opinion that in respect of the above mentioned contract, the assessee had not exported any software, but the receipts pertained to maintainence. But ITAT held that maintenance in relation to software is a part of the development – enhances capabilities & corrects errors-requires independent code --code change in software amounts to production / mfg of software-Hence assessee eligible for deduction u/s 10A.

2. 
Arvind Gupta Vs Income Tax Officer

116 TTJ 92 (Jaipur) (2008)


In favour of: Assessee

    
The assessee contended that the CIT (A) had erred in not allowing deduction u/s. 80JJA of subsidy granted by the government against sales of bio-fertilizer manufactured by the assessee. 

The ITAT observed that the realisation of the sales price is partly from the government and partly from the cultivator. The subsidy is therefore to be treated as a trading receipt. Hence deduction should be allowed u/s 80JJA for the subsidy.
3. Deputy Commissioner of Income Tax VS Khandwala Finance Ltd.


22 SOT 1 (2008) (Mum)


In Favour of: Revenue

 
The membership of a stock exchange confers a valuable right on its holder to enjoy the rights and privileges of a trading member, and also to carry on trade as a member of stock exchange. Rights conferred by the stock exchange are in the nature of rights in personam which are capable of being transferred and transmitted, and therefore a capital asset. Any expenditure incurred to acquire the same will be treated as a capital expenditure.

4.  
Shree Shyamkamal Finance & Leasing Co. (P) Ltd Vs ITO 

       
21 SOT 42 (2008)


In Favour of: Assessee

 
Assessee borrowed capital for the purpose of acquiring controlling stake in a company. No dividend was received during the year. The AO disallowed the interest u/s. 14A. Held that since there was no income which does not form part of the total income, sec. 14A cannot apply.

5.
Prabhandam Prakash v. ITO 


22 SOT 58 (Hyd.)


In favour of: Assessee


Two adjoining house properties were treated as a common house property for exemption u/s. 54/54F


The assessee had claimed exemption u/s.54/54F in respect of investment in 3 adjoining flats on the same floor and one flat on another floor. Two of these flats were occupied by the assessee and the other two flats were let out.


The Assessing Officer denied the exemption on the ground that all the flats were independent, having separate kitchens and with no inter-connection. The CIT(A) upheld the disallowance.


The Tribunal allowed the exemption to the assessee in respect of the 2 flats occupied by him after considering various Court decisions 


The Tribunal noted as under :

1. Where several flats are purchased in the same building and are contiguous to each other, they would be treated as one house and not as several houses. Whether one or more municipal numbers are given is of no consequence. The purpose is to see whether the assessee and his family are using those several dwelling units for their residence or not.


However, where the assessee, after acquiring the new property has not put it to use for his own residence but has let it out, it means that it was not meant for immediate residence. In the present case, out of the four flats acquired, two flats on the first floor were occupied by the assessee and the remaining two were let out. Therefore, respectfully following the judgment of the Gujarat High Court in the case of Kodandas Chanchlomal (1985) 155 ITR 273/23 Taxman 579, we hold that the assessee be given pro rata exemption in respect of the two flats occupied by him

6.
Glaxo Smith Kline Consumer 

Healthcare Ltd. v. ACIT (2007) 

112 TTJ 94 (Chd.)


In Favour of: Assessee


Expenditure on implementation of ERP package held allowable as revenue expenses

Implementation of ERP package :


The Assessing Officer rejected the assessee’s claim for deduction of expenses incurred on implementation of a new ERP package for recording of manufacturing and accounting transactions. The Assessing Officer held that such expenditure was capital in nature, since it would provide the assessee with enduring benefits. The CIT(A), however, allowed the assessee’s claim.


The Tribunal allowed the assessee’s claim. The Tribunal noted as under :

1. The majority of the expense was relating to salaries, travelling and other routine business expenses.

2. The expenditure does not result in acquisition of any asset in the hands of the assessee.

3. An efficient & reliable recording of activities of accounting, finance, inventory management, processing of purchases, sales, etc. would enable the assessee to be more efficient & profitable in carrying out its main business activity of manufacturing. Where the assessee incurs expenditure to further improve & upgrade its manner of recording of accounting & other related transactions, it does have an impact on generation of income, since the assessee acquires improved inputs to take business decisions.

4. However, it does not add to the capital apparatus of the assessee. Therefore, the resultant benefits, in the shape of carrying on business more efficiently and smoothly, cannot be said to be an advantage accruing in the capital field.

7.
Amway India Enterprises v. Dy. CIT  (2007) 

114 TTJ 476 (Del.) (SB)


In Favour of: Matter remanded


Tests to determine whether software expenses are capital or revenue in nature


The Delhi Tribunal – Special Bench has laid down cardinal principles in connection with determining whether expenses incurred on acquisition of software should be treated as capital or revenue in nature. These principles are more relevant for period prior to AY 2003-04. They are as follows :

1. The cardinal rule is that the question whether certain expenditure is capital or revenue should be decided from the practical or business view-point and in accordance with sound accountancy principles and this rule is of special significance in dealing with expenditure on expansion and development of business

2. Three tests generally applied to decide whether an expenditure is capital or revenue in nature are :

· Ownership test 

· Test of enduring benefit 

· Functional test 

3. Computer software has not been defined in the Act but in Note 7 to Appendix 1 to the IT Rules it has been explained to include computer programme recorded on any disk, tape, perforated media or other information storage device. Therefore, computer software is goods and a tangible asset by itself. An assessee purchasing such software, or the licence to use such software, becomes owner thereof. (Decision of the Supreme Court in the case of Tata Consultancy Services v. State of Andhra Pradesh, 192 CTR 257/137 STC 620 applied.)

4. In terms of the enduring benefit test, the duration of time for which the assessee acquires the right to use the software becomes relevant. What is material to consider is the nature of the advantage in a commercial sense and it is only where the advantage is in capital field that expenditure would be disallowable on the application of this test.

5. The period of advantage in the context of computer software should not be viewed from the point of view of different assets or advantages like tenancy or use of know-how, because software is a business tool enabling a businessman’s ability to run his business. (Decision of the Supreme Court in the case of Empire Jute Co. Ltd. v. CIT, 17 CTR 113/124 ITR 1 applied.)

6. Having regard to the fact that software becomes obsolete with technological innovation and advancement within a short span of time, it can be said that where the life of the software is short (say, less than two years), then it may be treated as revenue expenditure. Any software having its utility to the assessee for a period beyond two years can be considered as accrual of benefit of enduring nature.

7. Once the tests of ownership and enduring benefit are satisfied, it has to be seen from the point of its utility to the businessman and to see how important an economic or functional role it plays in the business. Therefore, the functional test becomes more important because of the peculiar nature of the software and its possible use in different areas of business touching either capital or revenue field or its utility to a businessman which may touch either capital or revenue field.

8. If the advantage consists merely in facilitating the assessee’s trading operations or enabling the management and conduct of the business to be carried on more efficiently or more profitably while leaving the fixed capital untouched, then the expenditure would be on revenue account even though the advantage may endure for an indefinite future.

9. Merely because the software is acquired on a licence, it cannot be concluded whether it is revenue in nature if on application of the functional test it is found that the expenditure operates to confer a benefit in the capital field. Similarly, some software having a very limited economic life cannot be treated as capital in nature even if it is owned by the assessee.
8.
Tej Pratap Singh v. ACIT (2008) 

22 SOT 156 (Delhi)


In Favour of: Assessee


Capital Gain cannot be computed by the assessing officer based on fair market value arrived at as per valuation report of the Valuation officer


The return filed by the assessee was processed u/s.143(1)(a) by the Assessing Officer. Subsequently, the Assessing Officer reopened the said assessment of the assessee for the reason that the valuation of the land was estimated by the DVO at Rs.2,73,281 as against Rs.50,000 shown by the assessee and, thus, the income chargeable to tax had escaped assessment for the A.Y. 1999-2000.


The Assessing Officer completed the reassessment proceedings by calculating capital gains based on the fair market value as determined by the DVO. The CIT(A) confirmed the computation done by the Assessing Officer.


The Tribunal ruled in the assessee’s favour. The Tribunal noted as under :

1. On examination of S. 48, it is clear that the capital gain is to be computed by deducting from the ‘full value’ of the consideration received or accruing as a result of the transfer of the capital asset the cost of acquisition and expenditure incurred in connection with the transfer. The expression ‘full value of the consideration’ does not mean ‘market value’ or ‘fair market value’ of the asset transferred. Hence, capital gain tax cannot be computed and levied with reference to the market value determined on the basis of valuation report.

2. The valuation report is an expert opinion at the most. In relation to the transaction of transfer such report cannot be treated to be proof of the fact that there is some underhand dealing and consideration has passed more than what is disclosed.
9.
Freightship Consultants P. Ltd. v. ITO (2008) 

300 ITR (AT) 96 (Delhi)


In Favour of: 

Interest under section 234B cannot be charged beyond the date of original assessment order


The Assessing Officer did not allow the claim of the assessee u/s.80-O of the Income-tax Act, 1961 for A.Ys. 1996-97 and 1997-98. On appeal, CIT(A) allowed it in totality. However, in second appeal before Tribunal filed by the Revenue, ITAT directed the AO to allow deduction u/s.80-O of the Act on net income. As per the order of ITAT, the Assessing Officer determined the income for both the years and issued demand notices and also charged interest u/s.234B up to the date of assessment orders. The said demands were paid by the assessee.


The AO subsequently passed order u/s.154 of the Act as he was of the opinion that interest charged by him u/s.234B up to the date of assessment was wrong and it should have been charged up to the date of reassessment framed u/s.254/143(3) of the Act. This order was upheld by the CIT(A). On appeal to the Tribunal it was held that :

1. As per Explanation 1 to S. 234B of the Act, ‘assessed tax’ means the tax on the total income determined u/s.143(1) or on ‘regular assessment’ as reduced by amount of tax deducted or collected at source in accordance with provisions of chapter XVII on any income which is subject to such deduction or collection.

2. The Supreme Court in Modi Industries Ltd. v. CIT, (1995) 216 ITR 759 laid down that ‘regular assessment’ has been defined in S. 2(40) to mean the assessment made u/s.143 or u/s.144. 

3. Hence, it was the duty of the assessing officer to charge interest u/s.234B of the Act up to the date of passing the assessment order and not up to the date of order passed by him in consequence of the order passed by the Tribunal.

10.
ITO v. Su-raj Jewellery (India) Ltd (2008)

21 SOT 79 (Mum.)


In Favour of: Assessee


Capital receipts cannot be taxed even under the provisions of Minimum Alternate Tax 


For A.Y. 2001-02, the assessee credited certain capital receipts to its profit & loss appropriation account and claimed that such capital receipts did not form part of its book profits for the purpose of MAT profit u/s.115J since they were not liable to tax. The Assessing Officer rejected the claim of the assessee and included these sums in book profits for the purpose of calculating MAT. The CIT(A), however, upheld the assessee’s claim.


The Tribunal also allowed the assessee’s claim. The Tribunal noted as under :

1. The intention of bringing S. 115JB on the statute was that companies should be made to pay taxes on the basis of the net profits shown in their profit and loss account. For the purpose of computing the MAT profit u/s.115JB, business profits as declared in the profit and loss account are to be considered by the Assessing Officer after making certain adjustments

2. In this case, the assessee was not liable to pay any tax on the capital receipt i.e., gain arising on transfer of its assets to holding company. Such profit was exempt from tax u/s.47(v).

3. Although for computing the MAT profit u/s.115JB, business profits shown in the profit and loss account are to be adopted, in case the said profits include certain receipts which are not in the nature of income, the same are to be excluded before making any calculations in that regard.

4. Further, S. 349 of the Companies Act clearly provides that credit for the profit arising on sale of any immovable property or fixed assets of capital nature should not be taken into profit and loss account and, accordingly, the profits/ gains arising on transfer of assets to the holding company were not includible in the profits of the assessee-company.

5. The CIT(A) had rightly held that capital receipts which do not constitute income under the Act cannot be brought under the tax net by employing the mechanism of S. 115JB and the said Section has not intended to bring all non-income items within the domain of the Act.
11.
ITO vs Daga Capital Management (P) Ltd. & Maxopp Investments Ltd. vs CIT &

Cheminvest Ltd. vs ITO – (2009) 26 SOT 603 / 119 TTJ 289 (Mum) (SB)


In Favour of:


Landmark judgement rendered by Mumbai Tribunal - Special Bench on section 14A and Rule 8D applicability 

Section 14A provides that expenditure incurred in relation to earning of income which does not form part of total income of the assessee shall be disallowed. Where the assessee contends that either no expenditure is incurred in relation to such exempt income or the assessing officer is not satisfied with the expenditure declared / computed by the assessee for such purposes, then the assessing officer is empowered to compute disallowance in the manner as prescribed by Rule 8D of the Income-tax Rules.


Several questions were raised before the Special bench in connection with the disallowance under section 14A as also applicability of  Rule 8D which was notified only in March 2008. The Tribunal has held as under:

· Section 14A has been inserted so as to clarify the intention of the Legislature that no deduction is allowable, against the income from taxable business, in respect of any expenditure incurred by the assessee in relation to income which does not form part of the total income. 

· Since the provisions of section 14A are special in nature and deal with the disallowance of expenditure in relation to exempt income, all such expenses cannot be allowed as deduction if these relate to the exempt income notwithstanding the fact that there are separate provisions for allowing such deduction. 

· It is vivid that subsections (2) and (3) are procedural in nature and hence retrospective. 

· We do not have even an iota of doubt in our mind that the intention behind using the expression "in relation to' in section 14A is to encompass not only the direct but also the indirect expenditure which has any relation to the exempt income. We, therefore, hold that all the direct and indirect expenses are disallowable under section 14A, which have any relation with the income not chargeable to tax under the Act. 

· First the onus to prove that the expenditure was incurred in the taxable business operations and not the exempt income is upon the assessee and secondly, the apportionment of the expenses is permissible for making disallowance u/s.14A. The discussion about the apportionment of direct or indirect expenditure towards taxable and exempt income has become academic in view of rule 8D which prescribes mechanism for working out the disallowance u/s.14A. 

· We hold that the provisions of section 14A of the Act are applicable with respect of dividend income earned by the assessee engaged in the business of dealing with shares and securities, on the shares held as stock-in-trade when earning of such dividend income is incidental to the trading in shares. 

12.    ACIT Vs Bhaumik Colour (P) Ltd

ITA No. 5030/Mum/04(TIOL 641 ITAT –SB)
Mumbai (SB)

Loans and advances made to a concern in which the shareholder has substantial interest,   shall be taxed as deemed dividend u/s 2(22)(e) in the hands of the shareholder only, and not such concern.
V. Recent Circulars by CBDT :
1.
Applicability of provisions of Sec. 194 C to amounts paid as cooling charges by customers of cold storage - Circular No 1/2008 dated 10th January 2008 

The cold storage owners provide a composite service, which involves preservation of essential food items including perishable goods at various temperatures suitable for specific food items for required periods and storage of goods being incidental to the activity of preservation. The cooling of goods is controlled through mechanical process. The customer brings its packages for preservation for a required period and takes away its packages after paying cooling charges. The customer does not hire the building, plant/machinery etc. in any manner and does not become a tenant of any kind.


Since the arrangement between the customers and cold storage owners are basically contractual in nature, the provision of section 194-C will be applicable to the amounts paid as cooling charges by the customers of the cold storage

2.
T.D.S. to be deducted u/s 194 (I) on the rent paid excluding service tax - Circular No. 4 dated 28th April 2008  

Service tax paid by the tenant does not partake the nature of income of the landlord. The landlord only acts as a collecting agency for Government for collection of service tax. Therefore, it has been decided that tax deduction at source (TDS) under sections 194-I of Income-tax Act would be required to be made on the amount of rent paid/payable without including the service tax.


However, CBDT has issued another letter dated 30th June 2008, in which it has taken the view that the benefit of above circular can not be taken in case of Sec 194J. Hence in case of Sec 194J, tax shall be deductible on the gross amount inclusive of service tax. 

3.
Mandatory e-payment of taxes: CBDT Circular No. 5 of 2008 dated 14-07-2008

The CBDT vide notification SO No. 493(E) dated 13.03.2008 have notified the categories of tax-payers who are mandatorily required to electronically pay taxes on or after 1-4-2008. 


The tax-payers who are required to pay taxes by the prescribed modes are:

(ii) Company

(iii) Person (other than company) covered by section 44AB of the Income Tax Act.


Payment of tax electronically has been defined to mean payment of tax by way of (i) internet banking facility of authorized bank or (ii) credit or debit cards.


Further, it has been clarified that an assessee can make electronic payment of taxes from the bank account of any other person. The challan for making such payment must indicate the PAN of the assessee on whose behalf the payment has been made.


It has also been clarified that payment of any amount by a deductor or by way of tax deducted at source (TDS) or tax collected at source (TCS) shall fall within the meaning of “tax” for the purpose of the rule 125 of the income tax rules, 1962.

4. CBDT notification clarifying e-filing procedure: Circular No. 6 of 2008


The Central Board of Direct Taxes, vide notification S.O. No. 752(E), dated 28.3.2008 have notified 
return forms for the assessment year 2008-09. The salient features are - 

· 
With a view to enabling tax payers to file returns in the electronic mode, these returns (except ITR-7) have been made annexure-less. 

· 
The instructions for filling up the return forms clearly stipulate that "No document (including TDS/TCS certificate, report of audit) should be attached to this form.

· 
Official receiving the return has been instructed to detach all documents enclosed with this form and return the same to the assessee

· 
It is emphasized that Chief Commissioners of Income Tax must ensure strict compliance with the provisions of law. It may be reiterated that all annexures accompanying the income tax return forms should be detached and returned to the tax payers by the receiving official. 

· 
No disallowance of claim for TDS/TCS shall be made by the Assessing Officer only on the ground that the TDS/TCS certificates have not been filed along with the return of income or Form ITR-V. The same procedure shall also apply in respect of challans relating to Advance Tax and Self Assessment Tax.

· 
Assessees are advised to retain with themselves all annexures relating to computation of income, TDS/TCS certificates, counterfoil of challans relating to payment of advance tax and self assessment tax, audit reports and any other document which they would have otherwise liked to file in support of their claims. The original documents and certificates may be produced by them as and when called for by the Assessing Officer.

5.
Definition of ‘Charitable purpose’ under section 2(15) of the Income-tax Act, 1961 

Circular No. 11/2008, Dated: December 19, 2008
Section 2(15) of the Income Tax Act, 1961 (‘Act’) defines “charitable purpose” to include the following :

(i)
Relief of the poor

(ii)
Education

(iii)
Medical relief, and

(iv)
The advancement of any other object of general public utility.


An entity with a charitable object of the above nature was eligible for exemption from tax under section 11 or alternatively under section 10(23C) of the Act. However, it was seen that a number of entities who were engaged in commercial activities were also claiming exemption on the ground that such activities were for the advancement of objects of general public utility in terms of the fourth limb of the definition of ‘charitable purpose’. Therefore, section 2(15) was amended vide Finance Act, 2008 by adding a proviso which states that the ‘advancement of any other object of general public utility’ shall not be a charitable purpose if it involves the carrying on of –

a. any activity in the nature of trade, commerce or business; or

b. any activity of rendering any service in relation to any trade, commerce or business; for a cess or fee or any other consideration, irrespective of the nature of use or application, or retention of the income from such activity.

The following implications arise from this amendment –

1. The newly inserted proviso to section 2(15) will not apply in respect of the first three limbs of section 2(15), i.e., relief of the poor, education or medical relief. Consequently, where the purpose of a trust or institution is relief of the poor, education or medical relief, it will constitute ‘charitable purpose’ even if it incidentally involves the carrying on of commercial activities.
2. ‘Relief of the poor’ encompasses a wide range of objects for the welfare of the economically and socially disadvantaged or needy. It will, therefore, include within its ambit purposes such as relief to destitute, orphans or the handicapped, disadvantaged women or children, small and marginal farmers, indigent artisans or senior citizens in need of aid. Entities who have these objects will continue to be eligible for exemption even if they incidentally carry on a commercial activity, subject, however, to the conditions stipulated under section 11(4A) or the seventh proviso to section 10(23C) which are that

(i)
the business should be incidental to the attainment of the objectives of the entity, and

(ii)
separate books of account should be maintained in respect of such business. Similarly, entities whose object is ‘education’ or ‘medical relief’ would also continue to be eligible for exemption as charitable institutions even if they incidentally carry on a commercial activity subject to the conditions mentioned above.

3. The newly inserted proviso to section 2(15) will apply only to entities whose purpose is ‘advancement of any other object of general public utility’ i.e. the fourth limb of the definition of ‘charitable purpose’ contained in section 2(15). Hence, such entities will not be eligible for exemption under section 11 or under section 10(23C) of the Act if they carry on commercial activities. Whether such an entity is carrying on an activity in the nature of trade, commerce or business is a question of fact which will be decided based on the nature, scope, extent and frequency of the activity.

4. There are industries and trade associations who claim exemption from tax u/s 11 on the ground that their objects are for charitable purpose as these are covered under ‘any other object of general public utility’. Under the principle of mutuality, if trading takes place between persons who are associated together and contribute to a common fund for the financing of some venture or object and in this respect have no dealings or relations with any outside body, then any surplus returned to the persons forming such association is not chargeable to tax. In such cases, there must be complete identity between the contributors and the participants. Therefore, where industry or trade associations claim both to be charitable institutions as well as mutual organizations and their activities are restricted to contributions from and participation of only their members, these would not fall under the purview of the proviso to section 2(15) owing to the principle of mutuality. However, if such organizations have dealings with non-members, their claim to be charitable organizations would now be governed by the additional conditions stipulated in the proviso to section 2 (15).

5. In the final analysis, however, whether the assessee has for its object ‘the advancement of any other object of general public utility’ is a question of fact. If such assessee is engaged in any activity in the nature of trade, commerce or business or renders any service in relation to trade, commerce or business, it would not be entitled to claim that its object is charitable purpose. In such a case, the object of ‘general public utility’ will be only a mask or a device to hide the true purpose which is trade, commerce or business or the rendering of any service in relation to trade, commerce or business. Each case would, therefore, be decided on its own facts and no generalization is possible. Assessees, who claim that their object is ‘charitable purpose’ within the meaning of Section 2(15), would be well advised to eschew any activity which is in the nature of trade, commerce or business or the rendering of any service in relation to any trade, commerce or business.
VI. RECENT Notifications / Instructions & Clarifications BY CBDT:

1. NOTIFICATION NO. 11/2008, DATED 18-1-2008


A new rule 40D has been inserted in the Income-tax Rules for the purposes of valuation of specified security not being an equity share in the company, the salient provisions of which are as below :


For the purposes of clause (ba) of sub-section (1) of section 115WC, the fair market value of any specified security, not being an equity share in a company, on the date on which the option vests with the employee, shall be such value as determined by a merchant banker on the specified date.

2. NOTIFICATION NO. 45/2008, DATED 24-3-2008


In exercise of the powers conferred by section 295 of the Income-tax read with sub-section (2) of section 14A of the Income-tax Act, 1961 (43 of 1961), the Central Board of Direct Taxes has prescribed rules for the method for determining amount of expenditure in relation to income not includible in total income.

Rule 8D

(1) 
Where the Assessing Officer, having regard to the accounts of the assessee of a previous year, is not satisfied with 

(a)
The correctness of the claim of expenditure made by the assessee; or

(b)
The claim made by the assessee that no expenditure has been incurred in relation to income which does not form part of the total income under the Act for such previous year, he shall determine the amount of expenditure in relation to such income in accordance with the provisions of sub-rule (2).

(2) 
The expenditure in relation to income which does not form part of the total income shall be the aggregate of following amounts, namely :

(i)
The amount of expenditure directly relating to income which does not form part of total income;

(ii)
In a case where the assessee has incurred expenditure by way of interest during the previous year which is not directly attributable to any particular income or receipt, an amount computed in accordance with the following formula, namely :
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Where 


A = 
amount of expenditure by way of interest other than the amount of interest included in clause (i) incurred during the previous year ;


B =
the average of value of investment, income from which does not or shall not form part of the total income, as appearing in the balance sheet of the assessee, on the first day and the last day of the previous year ;


C =
the average of total assets as appearing in the balance sheet of the assessee, on the first day and the last day of the previous year ;

(iii)
an amount equal to one-half per cent of the average of the value of investment, income from which does not or shall not form part of the total income, as appearing in the balance sheet of the assessee, on the first day and the last day of the previous year."

(3)
For the purposes of this rule, the 'total assets' shall mean, total assets as appearing in the balance sheet excluding the increase on account of revaluation of assets but including the decrease on account of revaluation of assets.
3.
CBDT Instructions regarding Audit Report/Certification in assessment proceedings
Instruction No. 9/2008 dated 31 July 2008
· 
It is re-iterated that the tax audit reports as well as other statutory audit reports should be critically examined along with connected records and other available evidence and the information as available in these reports should be effectively utilized while finalizing assessment of cases selected under scrutiny. 

· 
In case of e-filed returns as well as annexure-less returns, tax audit reports and other statutory audit reports should be requisitioned and thoroughly examined during assessment proceedings in cases under scrutiny.

· 
With effect from 10th August, 2006, the 'Accountants' are required to indicate in Form 3CD as to whether a certificate has been obtained from the respective assessees regarding payment relating to any expenditure/taking or accepting of loans or deposits or repayment of the same through account payee cheque/bank draft (refer points 17(h) and 24(c) of Form No. 3CD).

· 
Instead of simply relying on the said certificates given by the assessees, the assessing officers should undertake a test check of such transactions while completing the assessments under scrutiny. Results of such test check should also be kept on record. In case, any violation is noticed, follow up action as per the Income-tax. Act including invoking of penal provisions should be taken.

· 
In cases where any factual misrepresentation by the Accountants is observed, suitable action should be taken against them as provided under section 288 of the Income-tax Act, 1961.


This may be brought to the notice of all concerned for strict compliance.

4.
CBDT extends the definition of professional services for TDS

Notification No. 88/2008/F.NO. 275/43/2008-IT(B), DATED 21-8-08


The CBDT notifies services rendered by following persons in relation to the sports activities as Professional Services for the purpose of TDS under section 194J, namely: 

· 
Sports Persons,

· 
Umpires and Referees,

· 
Coaches and Trainers,

· 
Team Physicians and Physiotherapists,

· 
Event Managers,

· 
Commentators,

· 
Anchors and 

· 
Sports Columnists.

5.
Notification clarifying the meaning of ‘may be’ in respect of Double Tax Avoidance Agreements


Notification No. 90 and 91/2008, DATED 28-8-2008


The Central Government has notified that where an agreement entered into by the Central Government with the Government of any country outside India for granting relief of tax or avoidance of double taxation, provides that any income of a resident of India "may be taxed" in the other country, such income shall be included in his total income chargeable to tax in India in accordance with the provisions of the Income-tax Act, 1961, and relief shall be granted in accordance with the method for elimination or avoidance of double taxation provided in such agreement.


By such notification the Governments intends to clarify that even when the agreement contains the term “may be”, the taxable income will have to be included in the taxable income in India and only thereafter relief can be granted.

6.
Income-tax (Eighth Amendment) Rules, 2008 - Insertion of rule 18DDA and Form No. 10CCBD


Notification No. 98/2008 dated 22 October 2008

With a view to encourage investments in hospitals in non-metro cities, subsection (11C) has been inserted in section 80-IB with effect from AY 2009-10. For claiming benefit under the said section, an audit report is required to be furnished to the Income-tax Department.


The Income-tax (Eighth Amendment) Rules, 2008 have introduced Rule 18DDA and Form 10CCBD for the auditors to furnish the report. Assessee who wants to claim benefit under section 80-IB(11C) is required to furnish auditor report in the prescribed form to be eligible for deduction from the total income. 

7.
Taxabilty of arrears arising due to Sixth Pay Commission

Clarification regarding TDS of arrears of alary paid to Government Servants on account of the implementation of the recommendations of the sixth pay commission.


The issue of deduction of tax at source, whether to be made on 40% of the arrears paid during 2008-09 or the entire arrears, has been examined and clarified by the Board as follows :

(a) any salary due from an employer or a former employer to an assessee in the previous year, whether paid or not;

(b) any salary paid or allowed to him in the previous year by or on behalf of an employer or a former employer though not due or before it became due to him

(c) any arrears of salary paid or allowed to him in the previous year by or on behalf of an employer or former employer, if not charged to income tax for any earlier previous year.


It is clarified that income tax at source would be deducted u/s 192 only from the arrears of salary actually paid during financial year 2008-09. On the balance, tax would be deducted during the financial year in which the arrears are actually paid.








If a work can be done by Somebody, it can be done by everybody


– M.K.Gandhi
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