	
	




	 

I.
	TAXATION OF HUF
                                                      Courtesy : AIFTP Journal
General principles

	 
	Q.1
	What is the meaning of Hindu Undivided Family?

	 
	Ans.
	Hindu Undivided Family ("HUF") which is same as joint Hindu family is a body consisting of persons lineally descendant from a common ancestor, including their wives and unmarried daughters, who are staying together jointly; joint in food, estate and worship. The daughter, on her marriage, ceases to be a member of her father’s HUF and becomes a member of her husband’s HUF.

	 
	Q.2
	What is a Hindu Coparcenary? In what ways is it different from a HUF?

	 
	Ans.
	A Hindu Coparcenary is a much narrower body within Hindu Undivided Family. Generally speaking, it is a body of individuals who acquires interest by birth in the joint family property. They are the son, grandson and great grandson of the holder of the joint property for the time being. The coparcenary, therefore, consists of a common male ancestor and his lineal descendants in the male line within 4 degrees, running from and including such ancestor. No coparcenary can commence without a common male ancestor though, after his death, it may consist of collaterals such as brothers, uncles, nephews etc. The essence of coparcenary is community of interest and unity of possession.

	 
	Q.3
	What is the difference between a co-parcener and a member?

	 
	Ans.
	A HUF, as such, can consist of a very large number of members including female members as well as distant blood relatives in the male line. However, out of this, coparceners are only those males who are within 4 degrees in lineal descendent from the common male ancestor. The relevance of concept of coparcenary is that only coparceners can ask for partition. The other male family members; i.e, other than coparceners in a HUF, have no direct claim over HUF property, but can claim only through the coparceners.

	 
	Q.4
	What is the difference between Dayabhaga HUF and Mitakshara HUF?

	 
	Ans.
	These are two principal schools of Hindu law. While Dayabaga school of Hindu law runs in the area governed by the erstwhile state of Bengal, Mitakshara school of Hindu law prevails over rest of India. Even in Bengal, Mitakshara is a higher authority, yielding to Dayabaga school only on those points on which they differ.

	 
	 
	The principal difference is that unlike Mitakshara, under Dayabaga law, HUF does not automatically, as operation of law, comes into existence but it comes into existence by voluntary decision of the legal heirs. Unlike Mitakshara, in Dayabaga law, the son does not get interest in the family property by his birth. As such, as long as the father is alive, the son does not have interest in the family property. Till father is alive, there is no unity in ownership, there is only unity in possession as far as the ancestral property is concerned. Broadly, the main differences in the areas of law of inheritance, certain incidents of joint family and in partition.

	 
	Q.5
	What are the advantages of HUF under Tax Laws?

	 
	Ans.
	The Income-tax Act, 1961 as well as Wealth-tax Act, 1957 recognise HUF as an independent assessable or taxable entity. This is done by specifically including "Hindu Undivided Family" in the definition of "person", in section 2(31) of the Income-tax Act. As such, the income earned by such HUF will enjoy all exemptions and deductions; including the basic exemption from income-tax, so far as applicable.

	 
	Q.6
	How a HUF can be created ? Who can be members of a HUF?

	 
	Ans.
	HUF is a creature of law. It cannot be "created" by act of parties, except in rare cases of adoption and reunion. Birth of a son in a Hindu joint family automatically makes him a member of the HUF. In view of this, all male members automatically become members of the HUF. In addition to that, if a child is adopted, then he also becomes a member of the HUF. Similarly, in case of reunion of erstwhile HUF family members, such reunited members become members of the reunited HUF. Moreover, upon marriage, wife becomes a member of her husband’s joint family.

	 
	Q.7
	Which are the states in which HUF is not recognized?

	 
	Ans.
	Kerala is the State in which the HUF is not recognized. This is done by Kerala Joint Family System (Abolition) Act, 1975 with effect from 01.12.1976.

	 
	Q.8
	Is a HUF necessarily resident in India?

	 
	Ans.
	No. Section 6 of the Income-tax Act, 1961 clearly contemplates a situation where a HUF can be non-resident also. In fact, HUF can also be Not Ordinarily Resident. A HUF will be considered to be resident in India unless, during the previous year, the control and management of its affairs is situated wholly outside India. In such a case, it will be treated as non-resident HUF. Moreover, in case of a HUF whose manager has not been resident in India in nine out of ten previous years preceding the previous year or has, during the seven previous years preceding that year, been in India for a total 729 days or less, such HUF is to be regarded as Not Ordinarily Resident within the meaning of the Income-tax Act, 1961. As such, it is not necessary for a HUF to be resident in India.

	 
	Q.9
	An HUF is having all the properties in India. The Karta of the HUF is residing outside India permanently and the female members are staying in India and are managing the affairs of the HUF. What would be the status of such HUF?

	 
	Ans.
	As discussed in the earlier answer, the test is not where the Karta resides, the test is where the control and management of the affairs of HUF is situated. Even if a part of control and management is situated in India, such HUF will be treated as resident in India. Though, generally, Karta is supposed to manage the affairs of HUF, it is not an absolute rule and, by consent, the power of control and management may be delegated to other members of the family, either fully or partially.

	 
	 
	As such, in this case, the status of HUF would be resident in India.

	II.
	Constitution of HUF

	 
	Q.10
	How does Hindu Undivided Family come into existence under Hindu Law as well as under Income-tax Act, 1961?

	 
	Ans.
	The concept of HUF under Hindu law as well as Income-tax Act, 1961 is the same. As stated earlier, HUF is purely a creature of law and cannot be created by an act of parties (except in case of adoption and reunion). A HUF is a fluctuating body, its size increases with birth of a male member in the family and decreases on death of a member of the family. Females go and come into HUF on marriage. In case of a sole male Hindu, strictly speaking, a HUF comes to existence automatically upon his marriage. It has been held [Refer : Gowli Buddanna v/s. CIT [(1966) 60 ITR 293 (SC)] that to constitute a joint Hindu family, it is not necessary that there has to be more than one coparcener in the family; a husband and wife can validly constitute a HUF.

	 
	Q.11
	Whether a single person can constitute HUF?

	 
	Ans.
	No. A single person cannot constitute HUF. There has to be minimum two members to constitute a HUF. [Refer : C. Krishna Prasad v/s. CIT (1974) 97 ITR 493 (SC)]

	 
	Q.12.
	Can a son who is the sole surviving coparcener along with other females in the family after his father’s death constitute an HUF?

	 
	Ans.
	Yes. As discussed in answer 10, to constitute a HUF, it is not necessary that there has to be minimum two co-parceners or minimum two male members in the family. In the given case, the HUF of the father will continue even after death of the father, with the son as Karta and other family members of the family as its members.

	 
	Q.13
	What will be the position if the son is the sole male coparcener without any female members?

	 
	Ans.
	In such a case, there will not be any HUF. However, upon marriage of such son, automatically, HUF will come into existence.

	 
	Q.14
	Can a son being a member of HUF consisting of his father, himself and his brothers, form an HUF consisting of himself, his wife and minor son?

	 
	Ans.
	Under Hindu law, there can be a HUF within a HUF. Therefore, a son can have his own smaller HUF while he continues to be a member of his father’s HUF. In his father’s HUF, he is a mere member and in his own HUF, he is Karta.

	 
	Q.15
	Whether a Hindu marrying Christian, and bringing up his daughter as Christian, can claim HUF status? 

	 
	Ans.
	No. If the child is not brought up as a Hindu, confirming the habits and usages of Hinduism, such child will not be regarded as a Hindu. Consequently, there can not be a Hindu Undivided Family, as recognized by law. [Refer : Addl. CIT vs. G. Venkataraman [(1977) 109 ITR 247 (Mad)].

	 
	Q.16
	Whether an assessee can claim a status of HUF on ground of legal obligation to maintain his wife after partition allotting shares to wife and children?

	 
	Ans.
	There is a difference of opinion among various courts on this issue. One view is that the status of Joint Hindu Family does not come to an end even if the wife is given a share on partition, as the status depends upon the relationship of husband and wife, which does not get snapped in case of partition, and the wife continues to be a member of her husband’s family. [Refer : Prem Chand vs. CIT (1984) 148 ITR 440 (AP)].

	 
	 
	Another view is that in such a case, the HUF comes to an end, till a son is born to or adopted by such couple. This view is based on the logic that the wife will have no right of maintenance or right to get a share on partition she has already taken her share [Refer : CIT vs. Radheshyam Agarwal (1998) 230 ITR 21 (Pat)]. The second view appears to be a correct view.

	 
	Q.17
	Where the coparcener is an individual at the time of partition, whether he can constitute a HUF on marriage?

	 
	Ans.
	As discussed in answers 11 and 13, such coparcener along with his wife, can constitute HUF upon his marriage. However, as to whether the share received on partition becomes HUF property on marriage there is a difference of opinion among various Courts. The better view seems to be that it becomes HUF property.

	III.
	HUF Property

	 
	Q.18
	What is HUF Property?

	 
	Ans.
	A property owned by a HUF is HUF property. A HUF can acquire properties from various sources viz., on partition, by way of gift, through will, accretion to the existing properties, blending, by joint labour, etc. However, after the codification of major aspects of Hindu law in 1956, the concept of ancestral property is considerably diluted, as there is now a clear demarcation between individual property and HUF property of a Hindu male. Self acquired property of a Hindu male will pass on to his legal heirs as per the rules of succession and the legal heirs receive the property as individual property. So also the share of the deceased co-parcener in HUF, which otherwise devolves by survivorship to other co-parcener goes by succession to legal heirs, which they hold as separate property, if such co-parcener has left certain class of female relatives or a male relative who claims through such female relative, specified in Class I of the first schedule to Hindu Succession Act, 1956.

	 
	Q.19
	Whether a family that does not own any property can have the character of Hindu joint family?

	 
	Ans.
	Yes, the concept of HUF is not related to possession of any property by the family nor the existence of such joint property is an essential pre-condition for constituting a HUF. This is because Hindus get joint family status by birth and joint property is simply an adjunct to the joint family.

	 
	Q.20
	What is the nature of property received by a male member after his marriage but before a male child is born?

	 
	Ans.
	There is considerable controversy on these aspects. There are divergent views expressed by different courts from time to time. One view is that since a HUF, as known under Hindu law, can consist of even husband and wife only, once such a HUF has come into existence upon marriage of a Hindu male, such family can receive property from any source and regard the same as HUF property. However, the other view is that in such a case, a distinction should be made between a property that already has characteristic of a joint property, (for example, property received on partition) and other than such properties. In case of receipt of properties of the former kind, such family (that is, consisting only of husband and wife) can receive and treat such property as joint Hindu family property. But in case of latter (that is, in the cases like gift or will), unless there are at least two coparceners in the family, such HUF cannot receive or treat such property as HUF property. In other words, since, in such family of husband and wife, there is only one coparcener i.e. husband (wife being a mere member and not coparcener), if such HUF wants to receive and regard any property from an outside source as HUF property, then it has to have another coparcener in the family; i.e., son. The latter view seems to be a safer one.

	 
	Q.21
	What is the nature of property received by a Hindu from his father and having only a wife and daughters in his family?

	 
	Ans.
	This will depend upon whether the property received by such Hindu from his father is father’s individual property or property of father’s HUF. In case of the former, such Hindu will be receiving the property as a legal heir of the father and the rules of succession as prescribed under Hindu Succession Act, 1956, will prevail. If the property is received from father’s HUF, then it can form part of HUF of such Hindu. But the share of the father in the HUF, upon his death, can go to his legal heirs, which will be their individual property, if the father has left behind him any female relative or a male relative claiming through such female relative, as in Class I of the schedule to that Act.

	 
	Q.22
	Whether property acquired by gift by the assessee from his mother with an intention of his mother that the money should be used for the benefit of his family is HUF property or not?

	 
	 
	Ans. Subject to answer 20, HUF can receive gifts from anybody, including a stranger. In any case, as held by the Supreme Court, [Ref : CIT vs. K. Satyendra Kumar (1998) 232 ITR 360] (SC)] a gift by mother also can be a source of HUF property.

	IV.
	Blending of Individual Property with that of HUF

	 
	Q.23
	Can a coparcener blend his self-acquired property with that of HUF?

	 
	Ans.
	Yes, a co-parcener can blend his self-acquired property with that of HUF by throwing his individual or self-acquired property into family hotchpot or by impressing such property with the character of HUF property.

	 
	Q.24
	Whether such blending of individual property with that of HUF requires consent of other members of the family?

	 
	Ans.
	No, the act of blending does not require consent of other members of the family. The act is an unilateral act and is a matter of individual volition. There is no question of family either accepting it or rejecting it. Such blending does not constitute a transfer. [Ref : CIT v/s. A. Krishna Murthy (1978) 113 ITR 133 (AP)]

	 
	Q.25
	Can the act of the coparcener blending individual property into HUF be considered as revocable transfer?

	 
	Ans.
	No, once blending is done, it is not revocable. There is no provision for retransfer, directly or indirectly, of the whole or any part of the income or assets to the transferor. As such, there is no question of blending being regarded revocable transfer for the purpose of Income-tax Act, 1961.
[Refer : Addl. CIT vs. A. R. Sahasranamam (1977) 109 ITR 493 (Mad)]

	 
	Q.26
	Can a coparcener blend his individual property into his smaller HUF wherein he is a Karta, while continuing to be a member of the bigger HUF consisting of his father, himself and his brothers?

	 
	Ans.
	A co-parcener can be co-parcener of two joint Hindu families. The blending is at his option, he may blend his property with either of the HUFs. In that view of the matter, a co-parcener can blend his individual property with his smaller HUF, wherein he is Karta, while continuing to be a member of the bigger HUF consisting of his father, himself and his brother. [Refer : CIT vs. M. M. Khanna (1963) 49 ITR 232 (Bom)]

	 
	Q.27
	What will be the position where the smaller HUF consists of only his wife and minor daughter?

	 
	Ans.
	As discussed in answer 20, there are divergent views on the aspect of the treatment of the property received by a HUF, consisting of only husband, wife and minor daughter. The Supreme Court in the case of Surjit Lal Chhabda vs. CIT [(1975) 101 ITR 776)], on similar facts has held that in such a case, such husband cannot blend his individual property, which has no ancestral characteristic, with his HUF property.

	 
	Q.28
	Is it necessary for the HUF to have any ancestral property prior to receiving the property from one of the coparceners?

	 
	Ans.
	No, it is not necessary for the HUF. Even an empty hotchpot can receive and hold any property that is thrown into it by the co-parcener [Refer : CIT vs. S. Sivaprakasa Mudaliar (1983) 144 ITR 285 (Mad)]

	 
	Q.29
	Can a female member of the family blend her individual property into the HUF?

	 
	Ans.
	Blending is a power given only to co-parceners. Since females are not co-parceners, a female member of a joint family cannot blend her individual property with HUF property. [Refer : Mallesappa vs. Desai (AIR (1961) SC 1298) and Pushpa Devi v/s. CIT [(1977) 109 ITR 730 (SC)]

	 
	Q.30
	Will the clubbing provisions be applicable with respect to any income generated from such blended or converted property?

	 
	Ans.
	Yes, the clubbing provisions u/s. 64(2) of the Income-tax Act as well as section 4(1A) of the Wealth-tax Act are specifically introduced to tax income/wealth arising from such blending. Under the Income-tax Act, the income arising from such converted property will be deemed to be income of the transferor individual. Moreover, on partition of such property, in case such property is distributed to wife of such individual, the income arising therefrom shall be continued to be taxable in the hands of the transferor individual. Similarly under the Wealth-tax Act, the converted property is deemed to be the asset belonging to the individual and when such converted property has been the subject matter of partition, the converted property or any part thereof, which is received by wife of the individual on such partition, shall be deemed to be the property belonging to such individual and as such will be includible in the wealth of such individual.

	V.
	Gifts/Loans to and from HUF

	 
	Q.31
	Can any member of HUF advance loan to an HUF?

	 
	Ans.
	There is no prohibition on a member of HUF advancing loan to HUF, as long as the terms of such lending are not against interests of minor and other family members of the family.

	 
	Q.32
	Can Hindu Undivided Family accept gifts from its members or co-parceners or outsiders?

	 
	Ans.
	As regards a HUF consisting only one co-parcener, as discussed in answer 20, there are divergent views on this issue. If however, such HUF consist of more than one co-parcener, then it can certainly receive gift from any source.

	 
	Q.33
	Whether a coparcener or a member of the Hindu Undivided Family can bequeath his/her undivided share in the property of the Hindu Undivided Family through a will?

	 
	Ans.
	Yes, now there is a specific provision (section 30) under the Hindu Succession Act, 1956 by which any Hindu can dispose of, by will or other testamental disposition, any property which is capable of being so disposed of by him. It is specifically mentioned that the interest of a male Hindu in a Mitakshara co-parcenary property shall be deemed to be property capable of being disposed of by such Hindu.

	 
	Q.34
	What is the nature of assets acquired as gift from a female member of the family?

	 
	Ans.
	Please refer to answer 20 and answer 22. Subject to the controversy, a HUF can receive gift from a female member of the family also.

	VI.
	Karta of an HUF

	 
	Q.35
	Who can become Karta of a HUF?

	 
	Ans.
	Only a co-parcener can become Karta. Generally, the senior-most male adult member of the family is made Karta of HUF. However, such senior member may give up his right of management and a junior member may by consent, be appointed as Karta.

	 
	Q.36
	What are the responsibilities of the Karta of a HUF?

	 
	Ans.
	The responsibility of Karta is to manage the HUF property. He is the custodian of the income and assets of the HUF. He is liable to make good to other family members with their shares of all sums which he has misappropriated or which he spent for purposes other than those in which the joint family was interested.

	 
	Q.37
	Can a Karta make gifts out of HUF property to the members and/or outsiders?

	 
	Ans.
	 Karta can make gift out of HUF property to the extent as provided under Hindu law. As far as movable properties are concerned, gift made within reasonable limit for indispensable acts of duty, for the purpose described by text or out of affection or for the support of the family or relief from distress is allowed. As far as immovable properties are concerned, gift of reasonable proportion for pious purpose only is allowed.

	 
	Q.38
	Can a female member become Karta of HUF?

	 
	Ans.
	No, female member cannot become Karta of HUF. Only a coparcener can be a Karta, as held by Supreme Court in CIT vs. Seth Govindram Sugar Mills [(1965) 57 ITR 510]. However a minor can act as Karta of the joint family through his natural guardian, his mother, in certain exceptional circumstances; for example, where whereabouts of the father are not known at that time.

	 
	Q.39
	Can an Advocate or a Chartered Accountant become Karta of an HUF?

	 
	Ans.
	As far as Hindu law is concerned, there is no special qualification or disqualification prescribed for becoming a Karta. As such, an Advocate or a Chartered Accountant can also become Karta of HUF, if otherwise such person is entitled to under Hindu law. However, the consequences under respective enactments governing their right to practice, that is, Advocates Act, 1961 and Rules and Regulations as framed by Institute of Chartered Accountants of India as the case may be, should be evaluated in the backdrop of facts of each case.

	 
	Q.40
	Can Karta or a member of HUF get the salary or commission from the income of the HUF as his remuneration for working for HUF?

	 
	Ans.
	There is no prohibition in Karta or any other member receiving salary or any other remuneration for rendering services to the HUF. As long as (1) there is an agreement to that effect (2) it is bona fide, (3) it is out of commercial and business expediency, (4) the terms are reasonable,
and (5) actual services are rendered to the HUF [Refer : Jugal Kishore vs. CIT (1967) 63 ITR 238 (SC)]

	 
	Q.41
	If the answer to the above question is affirmative, whether such salary or commission would be allowed as deduction from the income of HUF?

	 
	Ans.
	Yes, if such payment otherwise fulfils the criterion for allowability of deduction under the Income-tax Act, it can be allowed as a deduction from the income of the HUF.

	 
	Q.42
	Where the Karta or any coparcener dies, how will his share be distributed?

	 
	Ans.
	 Section 6 of the Hindu Succession Act elaborately prescribes the mode of distribution of shares in case of death of Karta/Co-parcener. Generally, interest of a co-parcener in the HUF property devolves by survivorship upon surviving members of the co-parcenary. However, if such deceased co-parcener has left surviving him a female relative, specified in class I of the Schedule or a male relative specified in that class, who claims through such female relative, the interest of the deceased in Mitakshara co-parcenary property shall devolve by testamentary or interstate succession, as the case may be, as per the provisions of Hindu Succession Act, 1956 and not by survivorship. For the purpose, the interests of such Hindu co-parcener shall be deemed to be the share in the property that would have been allotted to him, if the partition of the property had taken place immediately before his death.

	VII.
	HUF – Partner in a Firm

	 
	Q.43
	Can Karta of HUF or a member of HUF become partner in a partnership firm representing HUF?

	 
	Ans.
	Under the Indian Partnership Act, 1932, any adult member of sound mind can become partner of the partnership. Such partner may be representing either HUF or any other entity or group of persons. However, as far as partnership under Indian Partnership Act, 1932 is concerned, it will recognize only the individual capacity of such partner. [Refer : (1998) 229 ITR 458 – Rashik Lal & Co. vs. CIT]

	 
	Q.44
	Can Karta or the member of the HUF being a partner in the capacity of representative draw a salary or commission from the partnership firm?

	 
	Ans.
	There is no prohibition on the Karta or a member of the HUF against being a partner in the representative capacity and drawing salary or commission from the partnership firm. However, such payment will be governed by section 40(b) of the Income-tax Act, 1961.

	 
	Q.45
	If the answer to the above question in the affirmative whether the salary or commission would be individual income of the Karta/member or it would be HUF income?

	 
	Ans.
	Whether such salary income is to be taxable in the hands of co-parcener in individual capacity or as HUF income will depend upon whether the remuneration received by such co-parcener in substance, though not in form, was but one of the modes of return made to the family because of the investment of the family funds in the business or whether it was a compensation made for the services rendered by the individual co-parcener. If it is former, then it will be taxable in the hands of HUF but if it is latter, it will be taxed in the hands of the individual co-parcener. [Refer: Raj Kumar vs. CIT [(1970) 78 ITR 33 (SC)]

	 
	Q.46
	Can HUF earn commission income without investing any funds of HUF and the Karta only puts in all the efforts for earning the commission?

	 
	Ans.
	While it is true that the concept of the HUF is not related to any possession of property by the family nor existence of such joint family property is an essential precondition for constituting the HUF, when one is concerned with an issue to decide whether a particular income can said to be belonging to the HUF or not, the issue of source from which such income accrued becomes relevant. Though the issue has to be decided keeping in view facts of each case, where an income is claimed to be belonging to the HUF without the HUF investing any fund to earn such income, the onus become very heavy on the HUF to prove so by cogent evidence.

	 
	 
	Subject to this, the HUF can earn commission income even if only the Karta has put in efforts for earning such income.

	 
	Q.47
	In cases where the Karta of an HUF is a partner in a firm, can the Department attach the properties belonging to the HUF for recovery of the tax dues of the firm?

	 
	Ans.
	No, as discussed in answer 43, as far as Indian Partnership Act, 1932 is concerned and as per the ratio laid down by the Supreme Court in Rasiklal’s case, (supra) such Karta is to be regarded as partner in his individual capacity and not in representative capacity. It is the Karta alone who, in the eyes of law, is partner and his rights and his responsibilities as well as obligations vis-à-vis other partners are governed by the Partnership Act, 1932 and not by the Hindu law. As such, as far as recovery of tax dues of the firm is concerned, the Department cannot attach the property belonging to the HUF. However, the personal properties of the Karta can be attached. This may include his undivided interest in the HUF.

	VIII.
	HUF and female members

	 
	Q.48
	Can an HUF consist of only female members?

	 
	Ans.
	Before coming into force of Hindu Succession Act, 1956 and Hindu Adoptions and Maintenance Act 1956, it was possible. There are some old judicial pronouncements to the effect that there cannot be end of a HUF, if the sole co-parcener dies and such HUF consisting of widow/unmarried daughters of such co-parcener, can continue for the time being. The reason was that on subsequent adoption, HUF could still be revived. However, after the enactment of the Hindu Adoptions and Maintenance Act, 1956 as well as Hindu Succession Act, 1956, this legal position does not seem to be correct. This is because such female members, upon such death, would get their interest in the property absolutely and their absolute interest so crystallised cannot be divested by any subsequent events, for example, remarriage or adoption.

	 
	Q.49
	After the amendments of 22-6-1994 whether the female members would be considered as a co-parcener?

	 
	Ans.
	As far as the State of Maharashtra is concerned, any female member of a HUF who is unmarried as on 22-6-1994, for all practical purposes, is to be regarded as a coparcener in her own right in the same manner as the son and shall have the same rights under the coparcenery property as she would have had, if she had been a son; inclusive of the right to claim by survivorship. She shall be subject to the same rights and disabilities in respect thereof as a son.

	 
	Q.50
	After the marriage of female member after 22-6-1994, whether the daughter would continue to be a member of her father’s family and also would become member of her husband’s family?

	 
	Ans.
	No. She continues to be a coparcener of her father’s HUF though she ceases to be member. A very peculiar position will arise inasmuch as such daughter, upon her marriage, will automatically become a member of her husband’s family while she will continue to be co-parcener in her father’s family.

	 
	Q.51
	Can such female member demand partition of her father’s HUF as well as her husband’s HUF?

	 
	Ans.
	As such female member continues to be a coparcener of her father’s family, having all the rights and privileges as of a coparcener, such female can demand partition of her father’s HUF property. However, as far as her husband’s HUF is concerned, she is a mere member of the family and not a coparcener and as such she cannot demand partition of her husband’s HUF property.

	 
	Q.52.
	What is the status of wife under the Hindu law where there is partition between husband
and son?

	 
	Ans.
	In case of a partition between husband and son, a wife would get the share equal to that of a son and she can hold and enjoy that share separately even from her husband. However, it is debatable as to whether on allotment of her shares she still continues to be the member of her husband’s HUF. (Refer Answer to Question 16)


  
  
	IX.
	Partition

	 
	Q.53
	What is Partition?

	 
	Ans.
	Partition is the severance of the status of Joint Hindu Family, known as Hindu Undivided Family under tax laws.

	 
	 
	Under Hindu Law once the status of Hindu Family is put to an end, there is notional division of properties among the members and the joint ownership of property comes to an end. However, for an effective partition, it is not necessary to divide the properties in metes and bounds. But under tax laws for an effective partition division by metes and bounds is necessary.

	 
	 
	Partition under Hindu Law, can be total or partial. In total partition all the members cease to be members of the HUF and all the properties cease to be properties belonging to the said HUF.

	 
	 
	Partition could be partial also. It may be partial vis-a-vis members, where some of the members go out on partition and other members continue to be the members of the family. It may be partial vis-a-vis properties where, some of the properties, are divided among the members other properties continue to be HUF properties. Partial partition may be partial vis-a-vis properties and members both.

	 
	Q.54
	What is the difference between partition under the Hindu Law and that under the Income-tax Act?

	 
	Ans.
	54.1
	There is a difference between a partition under Hindu Law and a partition recognised under the Income-tax Act.

	 
	 
	54.2
	Though the concept of partition is the same under Hindu and tax laws, in two respects, recognition of partition under tax laws differs from that under Hindu Law.

	 
	 
	 
	For recognition of partition under Hindu Law division of properties by metes and bounds is not necessary. However, for recognition of partition under tax laws, division of properties by metes and bounds is necessary.

	 
	 
	 
	Again under Hindu Law partial partition is recognised. However, in view of provisions of S.171(9) of Income-tax Act, 1961, partial partitions will not be recognised for tax purposes.

	 
	Q.55
	Who is entitled to claim Partition?

	 
	Ans.
	Under the Hindu law, any coparcener can make a claim for partition.

	 
	Q.56
	Is it necessary for the other coparceners to agree in order to entitle a coparcener to claim for a partition?

	 
	Ans.
	56.1
	It is not necessary that other coparceners should agree to the partition sought by one of the coparceners.

	 
	 
	56.2
	But merely because one member severs his relations with others there is no severance between others. {CIT vs. Govindlal Mathurbhai Oza – [1982] 138 ITR 711 (Guj.)}

	 
	 
	The other members continue to remain joint.

	 
	Q.57
	Does a partition take place at the time of death of a coparcener?

	 
	Ans.
	A partition is an act effected inter vivos between the parties agreeing to the partition. A death of partner cannot bring about an automatic partition and on such a death, the other surviving members continue to remain joint. However under the provisions of 56 of Hindu Succession Act, there is a deemed partition for a limited purpose of determining the share of the deceased co-parcener for the purpose of succession under the Act.

	 
	Q.58
	Can a minor coparcener claim partition?

	 
	Ans.
	A minor can claim partition through his guardian.

	 
	 
	A reference in the above regard can be made to the decision of the Supreme Court in the case of Apoorva Shantilal Shah vs. CIT as reported in [1983] 141 ITR 558 {SC}.

	 
	Q.59
	Can a wife of a Karta claim partition? Whether partition between widow-mother and sole surviving coparcener-son is valid?

	 
	Ans.
	59.1
	As per Hindu law, the ordinary rule is that a partition can be claimed only by a coparcener and wife not being a coparcener she cannot ask for partition.

	 
	 
	59.2
	A wife or mother has no right to claim partition, but if a partition is effected a mother or the wife gets a share equal to that of the son.

	 
	 
	59.3
	Certain States including Maharashtra have brought amendment to the Hindu Succession Act, 1956, conferring co-parcenery rights to daughters and as such they can claim partition.

	 
	Q.60
	On partition, is it necessary for a karta father to allot equal shares to his children?

	 
	Ans.
	A father in his right as patria potetas or otherwise can effect a partition between himself and his son of the joint family property of HUF. However, he has to allot equal shares to the sons.

	 
	 
	The father is expected to act bona fide and only aggrieved party can seek relief by way of appropriate proceedings. However, till such a partition is held invalid by a competent court, it must be held as valid.

	 
	 
	Apporva Shantilal Shah vs. CIT [1983] 141 ITR 558 (S. C.)

	 
	Q.61
	Whether the property received by a member on a total partition will be considered as individual property or HUF property?

	 
	Ans.
	The property received by male member on total partition will retain its character as a joint family property. If he is single, it will be HUF property on the marriage.

	 
	 
	The authorities in this regard are :–

	 
	 
	[a]
	CIT vs. Arun Kumar Jhunjhunwala and Sons [1997] 223 ITR 45.

	 
	 
	 
	A sole member can constitute a HUF on marriage.

	 
	 
	[b]
	CIT vs. Radhe Shyam Agarwal [1998] 230 ITR 21 (Pat).

	 
	Q.62
	What will be the position where the wife of the karta has also been allotted a separate share of property?

	 
	Ans.
	The property of the wife of the Karta will be her individual property. There is a difference of opinion among the Courts as to whether she continues to be a member of her husband’s HUF after allotment of a share to her on partition.

	 
	Q.63
	Is partition a transfer?

	 
	Ans.
	The Supreme Court in the case of CED vs. Kanhlal Trikamlal [1976] 105 ITR 92, 101 (S. C.) observed that partition is really a process in which and by which a joint enjoyment of the property is transformed into enjoyment in severalty. Each one of the sharers has an antecedent title and therefore, no conveyance is involved in the process, as confirmed of new title is not necessary. This decision is an authority for the proposition that no conveyance is required for a partition, but not for whether there is a transfer involved in a partition.

	 
	 
	In the case of Kalooram Govindram vs. CIT [1965] 57 ITR 335 {S.C.), the Supreme Court did not give any opinion as to whether a partition constitutes a transfer within the meaning of Transfer of Property Act. But according to Andhra Pradesh High Court in the case of Dwarka Prasad vs. CED [1968] 67 ITR 281 (AP) the Supreme Court in 57 ITR 335 has given final authority that in partition there is no transfer.

	 
	Q.64
	Whether physical division of property by way of book entries permissible?

	 
	Ans.
	64.1
	Where a property is capable of physical division, the partition must be made by physical division only. If the property of the HUF does not admit of physical division, the property must be so physically divided as much permits. For example, it is not expected that the utility of the property is lost by compelling a physical partition and in such a case, the property may be divided physically to the extent possible.

	 
	 
	 
	This is rule in section 179 to make a valid claim for recognising the partition for Income-tax purposes.

	 
	 
	64.2
	Basically, a partition can be made orally and there is no requirement in law that the partition must be evidenced by a written agreement. Even a partition of immovable property of HUF can be through an oral agreement [Popatlal Devram vs. CIT [1970] 77 ITR 1073 (Orissa).]

	 
	 
	64.3
	Entries showing division of the property in books of account may be good evidence of a partition more particularly in cases where the property may not be capable of physical division.

	 
	 
	 
	For example, it has been held that a business cannot be partitioned by metes and bounds. [R.B. Bansidhar Dhandhania vs. CIT [1944] 12 ITR 126 (Patna)] Therefore, where a business of HUF was partitioned by well defined shares and partnership formed was held valid.

	 
	 
	 
	Therefore, where credit balances in capital account in books of firm in which assessee HUF was a partner is partitioned, it was held that there was a valid partition. [Motilal Shyam Sunder vs. CIT [1972] 849 ITR 186(All).]

	 
	 
	 
	In the case of CIT vs. K. G. Ramakrishnier [1963] 49 ITR 608 (Mad.), the Madras High Court held that an asset which is not capable of physical division can be partitioned by making entries in books. Here, entries relating partition were passed in books of HUF and not the partnership firm where HUF was a partner. The partition was held valid.

	 
	Q.65
	 What are the procedures to be followed for recognition of partition?

	 
	Ans.
	The HUF, which has been hitherto assessed, must make a claim to the assessing officer that the HUF properties have been subjected to total partition.

	 
	 
	The Assessing Officer will make an inquiry in to the claim after giving notice to all members of the HUF and if he is satisfied that the claim is correct, he will record a finding that there was a total partition of the HUF and the date on which it has taken place.

	 
	Q.66
	Whether partition is required for conversion of family business into partnership?

	 
	Ans.
	66.1
	A business cannot be partitioned by metes and bounds. This is the observation of the Patna High Court in the case of R.B. Bansidhar Dhandhania vs. CIT [1944] 12 ITR 126 (Patna). Here, the business of HUF was partitioned by well defined shares and partnership formed was held valid.

	 
	 
	66.2
	It may however be noted that a partition can be effected orally. Subsequent entries in the books of account are good evidence of partition. The Bombay High Court in the case of CIT vs. Shiolingappa Shankarappa Mendse and Bros. [1982] 135 ITR 375 (Bom.) had occasion to deal with a case where there was a partition of HUF and subsequent formation of a partnership firm by the erstwhile members of the HUF. Transaction of partition was evidenced by book entries. Partnership was held valid.

	 
	 
	66.3
	Where, however division of property (business) of HUF was not effected properly, the claim that business of HUF was converted into that of partnership firm was not upheld and the income from the business was held assessable in hands of the HUF itself. {Kaluram & Co. (HUF) vs. CIT [2002] 254 ITR 307 (Del.)]

	 
	Q.67
	Whether an order u/s 171 is required where a HUF has not been assessed till now?

	 
	Ans.
	The wordings of section 171 show that the section has no application to a HUF, which has not been hitherto assessed. The authorities in support of this proposition are :–

	 
	 
	CIT vs. Kantilal Ambalal (HUF) – [1991] 192 ITR 376 (Guj.)

	 
	 
	Addl. CIT vs. Durgamma (P) – [1987] 166 ITR 776 (A.P.)

	 
	 
	CIT vs. Hari Krishnan Gupta – [2001] 117 Taxman 214 (Del.)

	 
	 
	Reference may also be made in this regard to the decision of the Supreme Court in the case of Roshan Di Hatti vs. ITO – [1968] 68 ITR (SC)/Sir Sunder Singh Majithia vs. CIT – [1942] 10 ITR 457 (PC).

	 
	Q.68
	Whether penalty levied on a HUF after a total partition has taken place be held valid?

	 
	Ans.
	The provisions of section 171[8] gives the mandate to an assessing officer to levy penalty on a HUF disrupted after partition.

	 
	 
	The levy of such penalty has also been upheld by the Allahabad High Court in the case of CIT vs. Raghuram Prasad [1983] 143 ITR 212 {All}.

	 
	Q.69
	Where a coparcener with only his widow as legal heir dies, could a partition be deemed as between the surviving coparcener and the widow on his death?

	 
	 
	Ans. Where a deceased dies issueless leaving a widow there is no question of a deemed partition u/s. 6 of the Hindu Succession Act. This is the finding of the Gujarat High Court in the case of Bhartiben S. Jhaveri vs. CED [1999] 238 ITR 995 (Guj). The reason being there is no coparcenery with only one male.

	 
	 
	A similar ratio was held by the Allahabad High Court in the case of CED vs. Smt. S. Harish Chandra [1987] 167 ITR 230 {All} that proviso to section 6 of the Hindu Succession Act does not come into operation where there is no coparcenary in existence at the time of the death of the male member.

	 
	Q.70
	Who is responsible for the payment of taxes where there is a partition of an HUF and tax is found to be due from the family up to the date of partition?

	 
	Ans.
	70.1
	As per section 171 [6], every member of the HUF before partition shall be jointly and severally liable for the tax on the income assessed of the HUF. The same section empowers the assessing officer to recover the tax due on completion of the assessment on the disrupted HUF from every person who was member of the HUF before partition.

	 
	 
	 
	Further, as per section 171[7], the several liability of the member shall be computed according to the portion of the joint family allotted to him at the time of the partition.

	 
	 
	70.2
	It may however be noted that joint liability of the member is personal and distinct from the personal and several liability as found by the Supreme Court in the case of Govindas vs. ITO [1976] 103 ITR 123, 132 {SC}. As such a member of a HUF before partition is not personally liable, after partition in respect the liability of HUF, ex-members liability is personal.

	 
	 
	 
	Also, unlike the several liability, the joint liability is not limited to the asset received by the member on partition as noticed by the Supreme Court in the case of Addl. ITO vs. A.S. Thinmaya [1965] 55 ITR 666, 671 {SC}.

	 
	Q.71
	What is notional partition?

	 
	Ans.
	Under the provisions of section 6 of the Hindu Succession Act, 1956, where a Hindu male dies intestate on or after 17th June 1956, having at the time of his death an interest in a Mitakshara coparcenary property leaving behind a female heir of the class I category, then his interest in the coparcenary property shall devolve by succession under that Act and not by survivorship. The interest of the deceased will be carved out for devolution as if a notional partition had taken place before the death of the deceased.

	 
	 
	This is the concept of notional partition.

	 
	Q.72
	Whether notional partition amounts to actual destruction of the family?

	 
	Ans.
	The notional partition only crystallises the share due to the female heir and does not disrupt the joint family.

	 
	 
	A direct authority can be found in the decision of the Supreme Court in the case of State of Maharashtra vs. Narayan Rao Sham Rao Deshmukh, which is reported in [1987] 163 ITR 31 {SC}, wherein it was held that the purpose of section 6 is only for ascertainment of the share of the female heir and unless the share is given away, the same cannot be excluded from the assets of the HUF.

	 
	 
	The Gujarat High Court in the case of CWT vs. Chandrasinhrao D. Gaikwad [1999] 237 ITR 875 came to the same conclusion without referring to the above decision of the Supreme Court.

	 
	 
	In fact, the widow of a deceased coparcener is entitled to the share of the deceased in a Hindu individual family governed by Mitakshara Law according to section 6 of Hindu Succession Act, 1956 continues to be member of HUF until she files suit for partition.

	 
	 
	[Gurupad Khandappa Magdum vs. Hirabhai Khandappa Magdum [1981] 129 ITR 440 (S.C.) followed in Kishandas vs. CWT [2000] 243 ITR 307 (A. P.)]

	 
	Q.73
	Does the concept of notional partition exist under the Income-tax Act?

	 
	Ans.
	In order that a claim for partition has to be recognised under the Income-tax Act, the claim for partition must fulfil the condition laid down in section 171.

	 
	 
	A mere notional partition by operation of a statute like the Hindu Succession Act, 1956 is not sufficient for recognising a partition under the Income-tax Act.

	 
	 
	This is the dictum of the Patna High Court in the case of CIT vs. R.B. Tunki Sah Baidyanath Prasad [1991] 189 ITR 351 {Patna] approved on facts by the Supreme Court in 212 ITR 632 {SC}.


	XI. 
	Succession 

	  
	Q.90 
	What is meant by succession? 

	  
	Ans. 
	On the death of a person his property devolves on his legal heirs and successors. Such act is called "Succession". Succession to the property of a Hindu is now governed by the provisions contained in Chapter II of the Hindu Succession Act, 1956. Sections 5 to 17 are grouped under the heading "General" and sections 18 to 28 under the heading "general provisions relating to succession". Succession to the property of a male intestate and a female intestate is not governed by the same rules. Section 8 lays down certain general rules of succession to the property of a male Hindu dying intestate after the commencement of the Act. Section 15 lays down general rules of succession in the case of a female Hindu. 

	  
	  
	One governing principle of Hindu Law is that inheritance can never be in abeyance. On the death of a Hindu the person who is then his nearest heir or persons who are then his nearest heirs and as such succeed simultaneously to his property, become entitled at once to the property left by him. The right of succession vests in such heir or heirs immediately on the death of the owner of the property. The same principle underlies the provisions of this Act. Devolution of the property of a male or female intestate upon the heirs declared by the various provisions takes place immediately on the death of the owner and it is in no manner controlled or affected by the fact of postponement or absence of actual physical partition of the property. The share of each heir becomes vested in him and if the heir dies before such partition his or her share will pass to and become vested in such persons as are his or her heirs. These principles and the said Act apply only when there is intestate succession or no Will has been executed by the deceased. 

	  
	  
	Intestate and testamentary succession is governed by the Indian Succession Act, 1925. Succession to the immovable property in (India) of a person deceased shall be regulated by the law of (India), wherever such person may have had his domicile at the time of his death. Succession to the moveable property of a person deceased is regulated by the law of the country in which such person had his domicile at the time of his death. 

	  
	Q.91 
	Where an HUF consists of only husband and wife, what happens in the event of death of either husband and wife? 

	  
	Ans. 
	Where an HUF consists of only husband and wife, it is assessed in the status of HUF for tax purposes. However, the husband is considered as a sole-surviving coparcener and has all the rights of transfer and ownership subject to the rights of the wife. On the death of anyone, there remains only one person and the HUF ceases to exist. The survivor becomes sole owner and as individual. 

	  
	Q.92 
	How will the property of a Hindu female without children on her death, be succeeded? 

	  
	Ans. 
	Succession of the property of a Hindu female is governed by the provisions contained in section 15 read with the rules to section 16 of the Hindu Succession Act, 1956. The property of a female Hindu dying intestate without leaving any issue, shall be (1) in respect of property inherited by her from her father or mother, that property will devolve not according to the order laid down in the five entries but upon the heirs of the father; and (2) in respect of property inherited by her from her husband or father-in-law it will devolve not according to the order laid down in the five entries but upon the heirs of the husband. The two exceptions mentioned above are confined to property "inherited" from the father, mother, husband and father-in-law of the female Hindu and do not affect property acquired by her by gift or by device under a will or any of them. Property acquired by her under any device or bequest or under will from any such person would devolve on her death in the manner prescribed in sub-section (1). The heritable property in the instant case shall devolve on her husband, under general rules of succession, secondly, upon the heirs of the husband, thirdly, upon the mother and father; fourth, upon the heirs of the father and lastly upon the heirs of the mother. 

	  
	Q.93 
	Where an HUF consists of only husband and wife, what happens where husband dies with or without leaving a will ? 

	  
	Ans. 
	If the husband dies without leaving a Will, the succession shall be governed by section 6 of the Hindu Succession Act, 1956 and the wife shall become absolute and individual owner of whole of the property of the HUF. 

	  
	  
	Section 30 of the Hindu Succession Act, 1956 permits any Hindu to dispose of his interest in coparcenery property by Will or other testamentary disposition. He can bequeath by Will in favour of any person he likes. Otherwise also being a sole surviving coparcener, he can dispose of his share and interest by testamentary disposition. 

	  
	Q.94 
	What is will? 

	  
	Ans. 
	"Will" means the legal declaration of the intention of a testator with respect to his property which he desired to be carried into effect after his death. The essential characteristic of a Will is that it is a mere declaration of an intention so long as the testator is alive, a declaration that may be revoked or varied according to the variations of his intention, a disposition that requires the testator’s death for its consumation and is but ambulatory or without fixed effect until the happening of that event. A will differs from the other documents in the following particulars - (i) It takes effect after the death of the testator; (ii) It is revocable by the testator at any time before his death; and (iii) It must relate to disposition of property. 

	  
	  
	Every person of sound mind not being a minor can dispose of his property by Will during his life time. Any person, who has not completed the age of 18 years is not competent to make a will. The burden of proving that the testator was not a minor is upon the person, who propounds the will. A person, who is insane cannot, make a will. A mad or lunatic person cannot during the insanity of his mind, make a will, but if during a lucid interval, he makes a testament, it will be valid. A person of old age can make a Will during his illness but it is advisable to get a certificate from a doctor as to the testator being of sound mind, having understood the contents and putting his signatures or affixing thumb impression in token of acceptance, serious illness would not invalidate a Will. A married woman can dispose by Will any property which she could alienate by her own act during her life. The persons, who are deaf or dumb or blind are not thereby incapacitated for making a Will if they are able to know what they do. A blind person may make his Will by declaring his intention before a sufficient number of witnesses. No person can make a Will while he is in such a state of mind whether arising from intoxication or from illness or from any other cause, that he does not know what he is doing. A Will made on personal disabilities of testator, making of which has been caused by fraud or coercion or threats or by undue influence, such importunities as takes away the free agency of the testator, is void. 

	  
	  
	A Will or codicil need not be stamped or registered though it deals with vast immovable properties. A Will can be on a sheet of paper. It need not be on a stamp or Govt. paper. However, to generate confidence, it is advisable to execute on a stamp paper of any denomination. According to section 63 of the Indian Succession Act, 1925 three things are required for a valid execution of a Will; (i) it must be in writing, (ii) the testator must sign or affix his mark to the Will or it shall be signed by some other person in the presence of the testator and by his directions and the signatures or mark of the testator or the signature of the person signing for him shall be so placed that it shall appear that it was intended thereby to give effect to the writing as a Will, and (iii) the Will shall be attested at least by two or more witnesses, each of whom has seen the testator sign or affix his mark or has seen some other person sign the Will, in the presence and by the directions of the testator, or has received from the testator a personal acknowledgement of his signature or mark or of signature of such other person and each of the witness shall sign the Will in the presence of the testator. However, it shall not be necessary that more than one witness be present at the same time. There is no particular form of attestation for the Will. It is desirable to get it attested by a Notary Public or the Oath Commissioner. 

	  
	Q.95 
	Whether will is required to be registered? 

	  
	Ans. 
	It is not necessary to register/deposit a Will with the Registrar of Documents. But it is advisable to do so or to send copy of the Will to Governmental authorities or executors or any one or more of the legatees. If a Will is sought to be registered, it can be done at any time after the execution and at any place of registration. There is no doubt that if a Will has been registered, that is a circumstance, which may have regard to the circumstances, prove its genuineness. But the mere fact that a Will is registered will not by itself be sufficient, as held by the Supreme Court in Rani Purnima Debi vs. Kumar Khagendra Narayan Deb (AIR 1962 SC 567 at pages 569 and 574). 

	  
	Q.96 
	Whether by will, assets can be bequeathed by HUF? 

	  
	Ans. 
	A Will has to be by a living person. The HUF cannot make any Will and cannot bequeath its assets. Any coparcener/member can bequeath his share and interest in co-parcenery property under section 30 of the Hindu Succession Act, 1956. 

	  
	Q.97 
	When a member of HUF marries with other community (Minority), whether he or she ceases to become member of HUF? 

	  
	Ans. 
	If a male member of HUF marries with other minority community and does not convert himself from the Hindu to the other faith, he continues as a member of HUF. However when a female member marries with male of other minority community and converts herself into the other faith, she ceases to be a member of the HUF. Otherwise also a female member has only right of maintenance, education and marriage against the HUF. On marriage she ceases to be a member of the HUF and becomes member of the family of her husband. 

	XII. 
	Assessment of H.U.F. 

	  
	Q.98 
	Whether income arising to HUF can be assessed in the hands of any other member or coparcener? 

	  
	Ans. 
	Income arising to the HUF can be assessed in the hands of the HUF only. Share of a coparcener/member is not assessable in his hands and is exempt u/s. 10(2) of the I.T. Act, 1961. However because of deeming/clubbing provision contained u/s. 64(2) of the Act income in respect of converted/impressed property shall be assessed in the hands of the declarant. 

	  
	Q.99 
	Whether provisions of exemption from capital gain are available to a HUF? 

	  
	Ans. 
	Yes, provisions of exemption/deduction from capital gain u/s. 54, 54B, 54D, 54E, 54EA, 54EB, 54EC, 54ED, 54F, 54G etc. are available to the HUF. Prior to 1-4-1988 exemption u/s. 54 was not available to the HUF. 

	  
	Q.100 
	Whether where members of HUF were taxed individually in an assessment after partition under section 171 could they be taxed again as AOP/BOI? 100 Taxman 544 (Kar) 

	  
	Ans. 
	On partition, a HUF stands disrupted and becomes non-existent. On passing of an order u/s. 171 recognising the partition, the H.U.F. cannot be assessed. The members have been assessed individually and as tenants-in-common. They have been assessed in their own right and in respect of their own income. There cannot be double taxation. Same income cannot be assessed again in the hands of AOP/BOI as held by the Karnataka High Court in C.l.T. vs. M.P. Jayaram (1998) 100 Taxman 544. However, in case it is found that such income was of the AOP/BOI and has been erroneously assessed in the hands of the members, can be assessed in the hands of AOP/BOI as held by the Supreme Court in I.T.O. vs. CH. Atchaiah (1996) 218-ITR-239 and C.I.T. vs. Manoharlal Gupta & Co. (1996) 220-ITR-145. It appears these judgements of the Apex Court were not cited and considered by the Karnataka High Court. 

	  
	Q.101 
	Whether a Hindu widow’s right, in respect of her husband’s right in HUF property, should be excluded from joint family assessment? 

	  
	Ans. 
	Under the Hindu Law, on death of the husband, the widow steps in the shoes of her deceased husband and the share of the deceased husband vests in her. Under section 6 read with Section 14 it becomes her absolute property. There is a notional partition under section 6 of the Hindu Succession Act, 1956, on the death of the deceased, where there is a female member entitled to a share as when there is a widow of a predeceased coparcener. ln Dr. Rajah Sir M. A. Muthiah Chettiar of Chettinad (HUF) vs. C.W.T. (2004) 265-ITR-592 (Mad.), the High Court held that in view of the decision in Gurupad Khandappa Magdum vs. Hirabai Khandappa Magdum (1981) 129-ITR-440 (SC), there is a deemed partition as a result of which the respective shares get determined and that, therefore, each of the coparceners will be liable for wealth-tax to the proportionate extent of the estate falling to their respective share and that such position of law being patent and not debatable would justify rectification of any contrary order as a mistake apparent from the records under section 154 of the Act. But the Supreme Court in State of Maharashtra vs. Narayan Rao Sham Rao Deshmukh (1987) 163-ITR-31 decided that in the absence of actual partition, the Hindu joint family would continue till actual partition for purposes of land ceiling law. Section 6 of the Hindu Succession Act, it was pointed out, only provides the manner of ascertainment of the shares of female heirs, which on deemed partition get frozen as on the date of death. Having considered both the decisions of the Supreme Court, it was held for estate duty purposes that the share of the deceased as ascertained would have to be considered for rate purposes in Raj Kumar Goyal vs. CED (2001) 251 ITR-501 (All.). For wealth-tax purposes also, the effect of deeming partition came up for consideration in Kishandas vs. CWT (2000) 243 ITR-307 (AP), where it was held that the share of the female heir cannot be excluded in computation of the net wealth of the joint family. Section 171(9) of the I.T. Act is an over riding provision and hence shall prevail for purposes of assessment. Her share shall be fixed but shall not be excluded from assessment of the H.U.F. till there is a complete partition u/s. 171 of the I.T. Act. Madras decision does not lay the correct law and needs re-consideration. 

	  
	Q.102 
	Whether income of spouse of assessee from firm in which assessee is a partner as karta representing HUF could be clubbed with income of assessee under section 64(1)(i)? 235 ITR 715 (All) 

	  
	Ans. 
	No. Income of spouse of assessee from firm in which the assessee is a partner as Karta representing the HUF could not be clubbed with income of assessee in his individual assessment or assessment of the HUF. View expressed by the Allahabad High Court in Ramkrishna Tepriwal vs. C.I.T. (1999) 235-ITR-715 is good law and after following the law laid down by the Supreme Court in C.I.T. vs. Om Prakash (1996) 217-ITR- 785. 

	  
	Q.103 
	A HUF had obtained development rebate on an asset, which was subject to the condition that the asset should not be sold within eight years. The said asset was allotted to a coparcener on partition, who sold the same within eight years of acquisition. Whether the development rebate on the said asset is liable to be withdrawn? 

	  
	Ans. 
	Partition of the H.U.F. is not a transfer. The asset having been allotted on partition to a coparcener, becomes an asset of the coparcener and on partition u/s. 171 of the Act the H.U.F. comes to an end. Development rebate can be withdrawn u/s. 155(5) of the Act if the asset is sold or otherwise transferred by the assessee. In the instant case transfer/sale is not by the assessee HUF but by a coparcener, who is a separate person. Hence development rebate cannot be withdrawn as held by the Madras High Court in C.I.T. vs. S. Balasubramanian (1982) 138 ITR-815. The Supreme Court in case of the firm has held in South India Steel Rolling Mills vs. C.I.T. (1997) 224-ITR-654 that rebate can be withdrawn. Similar view has been expressed by the Apex Court in C.I.T. vs. Vijaya Productions (P) Ltd. (2000) 243-ITR-181, where consequent to the conversion of the assessee’s proprietary business into a partnership, the development rebate was withdrawn. 

	  
	Q.104 
	Under what circumstances, Member of HUF is held to be liable to recovery of tax? 

	  
	Ans. 
	Tax outstanding against the HUF can be recovered from the HUF and from the assets of the HUF. On total or partial partition, the Assessing Officer shall recover the tax from every person who was a member of the family before partition, and every such person shall be jointly and severally liable for the tax on the income assessed in the hands of the HUF as provided u/s. 171(6) of the I.T. Act. For the purposes of this section, the several liability of any member or group of members thereunder shall be computed according to the portion of the joint family property allotted to him or it at the partition, whether total or partial. However the liability is limited to the extent of the assets received on partition. Such outstanding tax cannot be recovered from the individual/separate assets of its members. 

	XIII. 
	Others 

	  
	Q.105 
	What is the adopted son’s right in an HUF? 

	  
	Ans. 
	An adopted son, on adoption has same rights in the HUF as that of a natural born son. He becomes a coparcener of the family. An adopted child is to be deemed to be the child of his or her adoptive father or mother for all purposes with effect from the date of adoption. From such date all the ties of the child in the family of his or her birth become severed and similar ties are replaced by those created by the adoption in the adoptive family. Full effect is to be given to the newly acquired status, for instance in matters of succession ex parte paterna as well as ex parte materna in the family of adoption. One important result of the severance of the ties in the family of birth is that the adoptee can no longer claim any right to succeed to the property of his natural father or mother or any of the relations in the family of birth. There are, however, three vital qualifications to the logical effect and corollaries to the general rule that the adoptee is to be deemed for all purposes to be the son or daughter of the adoptive parent: (a) the adopted child is not divested of any property already vested in him or her before the adoption; (b) the adoptee cannot marry any person whom the adoptee could not have married if he or she had continued in the family of birth so that even though the ties in the natural family are severed the bars relating to marriage within prohibited degrees of relationship and sapinda ‘relationship in the family of birth continue to be applicable after the adoption; (c) the adopted child does not divest any person of any property which vested in him or her before the adoption. 

	  
	Q.106 
	How is the settlement made by the father out of joint family property towards education, marriage and other expenses of her daughter treated? 

	  
	Ans. 
	A daughter of the family has the right of education, maintenance and marriage against the property of the HUF. By mutual consent necessary amount can be quantified and settlement arrived at in lieu of such right. The amount so settled becomes the property of the daughter and the family is absolved of its obligation. Such transfer is not gift. It is for consideration. 

	  
	Q.107 
	On whom the service of notice is to be made in case of an HUF where: 

	  
	  
	a. The family is either in existence or partially partitioned; 

	  
	  
	b. The family is totally partitioned and is not in existence. 

	  
	Ans. 
	During the existence of the HUF, a notice or requisition under the I.T. Act may be addressed in the case of the HUF to any adult member of the family. After a finding of total partition has been recorded by the Assessing Officer under section 171 in respect of any Hindu family, notices under this Act in respect of the income of the Hindu family shall be served on the person who was the last manager of the Hindu family, or, if such person is dead, then on all adults who were members of the Hindu family immediately before the partition. 

	XIV. 
	Practical Questions 

	  
	Q.108 
	A HUF consists of Mr. A and Mrs. A — Mr. A is karta of the HUF, Mr. B is the son of Karta — Master C is son of Mr. B. The HUF is having a Taxable Income of Rs. 5,00,000. Mr. A Karta distributed the income among the coparceners and accordingly handed over Rs. 2,50,000 to Mr. B who transferred Rs. 2,50,000 to his personal Bank Account. Would the amount received by Mr. B be constituted as the property of B’s HUF consisting of Mr. & Mrs. B and their minor child and income thereon be separately taxable? 

	  
	Ans. 
	The family consists of a Karta, B & C coparceners and ‘A’s wife as a female member. Taxable income of the HUF has been distributed between A & B. In general Hindu Law it becomes property of B’s family but under the LT. Act, it shall amount to a partial partition, which is impermissible after 31-12-1978 on account of over riding provision contained in section 171 (9) of the Act. Income, in respect of Rs. 5 lacs distributed to A & B shall continue to be assessed in the hands of the HUF. The family shall be liable to be assessed as if no such partition had taken place. Mere use of the expression "distribution" instead of "partition" shall be of no consequence. It shall be considered as a "partial partition" as defined in the Explanation (b) to Section 171 of the Act. 

	  
	Q.109 
	Mr. X is a partner in a partnership firm representing his HUF, of which he is also the Karta. The firm has paid Mr. X salary of Rs. 1,00,000 for the assessment year 2000-01. The firm also has paid interest on credit balance of the capital accounts of the partners as well as on the amount of loan given by Mr. X in his personal capacity. The Assessing Officer of the firm wants to invoke provisions of section 40(b) as regards both the payments. How far is the stand of the Assessing Officer correct? Will it make any difference if the salary is paid due to the personal skill and knowledge of Mr. X? 

	  
	Ans. 
	Interest paid by the firm to ‘X’ as partner in a representative capacity and interest paid by the firm to the person so represented shall be governed by the provisions contained u/s. 40(b)(iv) of the Act. Interest paid by the firm to such individual. Otherwise than as partner in a representative capacity, shall not be taken into account for the purposes of the said clause as explained in Explanation I to the said Clause. Interest paid by the firm to ‘X’ on the loan in his personal capacity shall not be hit by the said clause. Interest paid to the HUF of ‘X’ shall be governed by this clause. 

	  
	  
	Payment of salary or remuneration is admissible only if the partner is a working partner and not a dormant partner. "Working partner" means an individual who is actively engaged in conducting the affairs of the business or profession of the firm, of which he is a partner. It would make no difference as to payment of salary due to personal skill or knowledge of Mr. ‘X’. Salary to ‘X’ shall be admissible and governed by the provisions of clause 40(b) of the Act. 

	  
	  
	Partnership Law only recognises an individual as a partner. It makes no difference whether ‘X’ represents his HUF. The Supreme Court in the case of Rashik Lal and Co. vs. CIT (1998) 229-ITR-458 has held that (page 465): "There is no way that a Hindu undivided family can intrude into the relationship created by a contract between certain individuals. The only right of the Hindu undivided family is possibly to call upon its nominee partner to render accounts for the profits that he has made from the partnership business. But that is something between the nominee and the Hindu undivided family with which the partnership is not concerned". After referring to section 13 of the Partnership Act which permits a special contract for payment of remuneration to the partners, the court observed (page 466): "Section 40(b) of the Income-tax Act, 1961, will apply, even when there is such a special contract. Any commission paid by a firm to its partner will not be permitted as deduction from the business income of the firm. If a claim is made by a partner that he is representing a Hindu undivided family or any other body of persons, then the position in law will not be any different. The Hindu undivided family is not and cannot be a partner in a partnership firm. The remuneration or the commission that is paid to the partner cannot be claimed to be a remuneration or commission paid to the Hindu undivided family. The partner may be accountable to the family for the monies received by him from the partnership. But in the assessment of the firm, the partner cannot be heard to say that he has not received the commission as a partner of the firm, but in a different capacity". Having regard to that position in law, the remuneration paid to the individual partners who are working partners is not to be disallowed on the sole ground that ‘X’ was nominee of his HUF. The Madras High Court in C.I.T. vs. Golden Touch (2003) 263 ITR 261 has expressed the abovestated view. 

	  
	Q.110 
	Mr. A & B who are brothers are the members of this bigger HUF ‘A’ family consists of his wife and daughters and ‘B’ family consists of his wife and sons. The question arises whether this HUF comes to an end on the death of Mr. ‘A’ or it continues with widow of ‘A’ and her daughters with Mr. ‘B’, his wife and his sons? An HUF consists of two brothers, die in a car accident and family is reduced to two widows. Whether HUF continues? 

	  
	Ans. 
	The HUF continues with widow of ‘A’ and her daughters with Mr. ‘B’, his wife and his sons. It is not disrupted on the death of ‘A’. It shall be disrupted only on partition between the family of ‘A’ and the family of ‘B’, each brother having equal share. The HUF continues between the two widows. An ancestral family can be of females alone. The Supreme Court in C.LT. vs. RM AR AR Veerappa Chettiar (1970) 76-ITR467 observed "Under the Hindu law it is not predicated of a Hindu joint family that there must be a male member. So long as the property which was originally of the joint Hindu family remains in the hands of the widows of the members of the family and is not divided among them, the joint family continues". 


	Q.111
 
	Whether a family arrangement can be entered into orally? Whether a family arrangement requires to be registered?

	Ans.
	Family  arrangement as such can be arrived  at  orally. Its terms may be recorded in writing as a memorandum of what had  been agreed upon between the parties. The  memorandum need  not be prepared for the purpose of being  used as a document  on which future title of the parties be founded. It is usually prepared as a record of what had been agreed upon so that there be no hazy notions about it  in  future. It is only when the parties reduce the family arrangement in writing with the purpose of using that writing as proof of what they had arranged and, where the arrangement is brought about  by the document as such, that the document  would require registration as it would amount to a document of title declaring for future what rights in what properties the parties possess. Tek Bahadur Bhujil vs. Debi Singh AIR 1966 SC 292 Also see Awadh Narain Singh v.  Narain Mishra, AIR 1962 Pat 400; Mythili Nalini vs. Kowmari, AIR 1991 Ker 266 ; Kale vs. Dy. Director of Consolidation AIR 1976 SC 807.

	 
	It is well settled that registration would be necessary only if the terms of the family arrangement are reduced into writing. Here also, a distinction should be made between a document containing the terms and recitals of a family arrangement made under the document and a mere memorandum prepared after the family arrangement had already been made either for the purpose of the record or for information of the court for making necessary mutation. In such a case memorandum itself does not create or extinguish any rights in immovable properties and therefore does not fall within the mischief of section 17 of the Registration Act and is, therefore not compulsorily registrable – Kale vs. Dy. Director of Consolidation AIR 1976 SC 807.

	 
	The  family arrangement will need registration only  if it creates any interest in immoveable property in praesenti in  favour of the party mentioned therein. In case  however no  such interest is created, the document will be valid despite its non-registration and will not be hit by section 17 of the Indian Registration Act, 1908. Maturi Pulliah  vs. Maturi Narasimhan AIR 1966 SC 1836.

	 
	According to the Supreme Court in Roshan Singh vs. Zile Singh AIR 1988 SC 881, the true principle that emerges can be stated thus: ‘If the arrangement of compromise is one under which a person having an absolute title to the property transfers his title in some of the items thereof to the others, the formalities prescribed by law have to be complied with, since the transferees derive their respective title through the transferor. If, on the other hand, the parties set up competing titles and the differences are resolved by the compromise, there is no question of one deriving title from the other, and therefore, the arrangement does not fall within the mischief of section  17 read with section 49 of the Registration Act as no  interest in  property is created or declared by the document for the first time’.

	Q.112
	If the family arrangement is not required to be registered what is the evidentiary value of such family arrangement?

	Ans.
	Even if the family arrangement is not registered it has evidentiary value. It is binding on persons who are parties to it and who have taken any advantage under such family arrangement.

	 
	A family arrangement being binding on the parties to the arrangement clearly operates as an estoppel to preclude any of the parties who have taken advantage under the agreement from revoking or challenging the same. Kale vs. Dy. Director of Consolidation, AIR 1976 SC 807.

	 
	Even a family arrangement, which was registrable but not registered, can be used for a collateral purpose, namely, for the purpose of showing the nature and character of possession  of the parties in pursuance of the family settlement. Kale vs. Director of Consolidation AIR  1976 SC. 807, (1976) 3 SCC 119.

	 
	A family arrangement or settlement, even embodied in a compromise decree, is binding on all the parties to it. A consideration (which is the expectation that such a settlement will result in establishing or ensuring amity and goodwill amongst the relations) having passed by each of the disputants, the settlement consisting of recognition of  the right  asserted  by  each other cannot be permitted  to be impeached  thereafter. A party who had taken benefit  under the transaction is not entitled to turn round and say that transaction was of a kind which the other party could not enter into and was therefore invalid. Ram Charan Das, vs. Girija Nandini Devi, AIR 1966 SC 329

	Q.113
	Whether registration is necessary for blending of individual property with that of HUF?

	Ans.
	Blending of individual property with that of H.U.F. property or impressing an individually held property with the character of H.U.F. property can be done by a declaration. Such declaration will record such blending and that hence forward the property will cease to be individual property and will be held hereafter as H.U.F. property. However for perfect transfer of proper title in case of immovable properties the document for blending of individual property with that of H.U.F. property should be registered with the Sub-Registrar as the same involves transfer.

	Q.114
	Where earlier partition of immovable property was effected under a registered Deed of Partition whether reunion is also required to be registered?

	Ans.
	Where earlier partition of immovable property was effected under a registered Deed of Partition the reunion is also required to be effected through a registered deed for perfecting the title. The principle involved is that now there is a re-transfer of title.

	Q.115
	How to compute stamp duty in the State of Maharashtra in case of:

	 
	(a) Total partition
(b) Partial partition
(c) Reunion
(d) Family arrangement

	Ans.
	For computation of stamp duty on partition in the State of Maharashtra it is necessary to understand the definition of instrument of partition.

	 
	Section 2(m) of Bombay Stamp Act, 1958 defines Instrument of Partition as under:

	 
	(m)
	"instrument of partition" means any instrument whereby co-owners of any property divide or agree to divide such property in severalty and includes—

	 
	 
	(i)
	a final order for effecting a partition passed by any revenue authority or any civil court,

	 
	 
	(ii)
	an award by an arbitrator directing a partition, and

	 
	 
	(iii)
	when any partition is effected without executing any such instrument, any instrument or instruments signed by the co-owners and recording, whether by way of declaration of such partition or otherwise, the terms of such partition amongst the co-owners.

	 
	 
	Stamp Duty on Instrument of Partition

	 
	 
	In the State of Maharashtra the Stamp Duty on Instrument of Partition is to be computed in accordance with the provisions of Article 46 of Schedule I to the Bombay Stamp Act, 1948 which is as under:

	 
	 
	46.
PARTITION Instrument of
—
Rupees ten for every Rupees five hundred or part thereof, amount of the market value of the separated share or shares of the property.


	 
	 
	Note:
The largest share remaining after the property is partitioned (or, if there are two or more shares of equal value and not smaller than any of the other shares, then one of such equal shares) shall be deemed to be that from which the other shares are separated.
 
Provided always that, —
 
(a)
when an instrument of partition containing an agreement to divide property in severalty is executed and a partition is effected in pursuance of such agreement, the duty chargeable upon the instrument effecting such partition shall be reduced by the amount of duty paid in respect of the first instrument, but shall not be less than five rupees;
 
(b)
where the instrument relates to the partition of agricultural land, the rate of duty applicable shall be one hundred rupees;
 
(c)
where a final order for effecting a partition passed by any Revenue authority or any Civil Court or an award by an arbitrator directing a partition, is stamped with the stamp required for an instrument of partition, and an instrument of partition in pursuance of such order or award is subsequently executed, the duty on such instrument shall not exceed ten rupees.


	Ans.
	(a)
	Stamp Duty on Deed of Total Partition

	 
	 
	In the State of Maharashtra the Stamp Duty on the Deed of Total Partition is payable at the rate of 2% on the amount or market value of the separated share or shares of the property as provided under Article 46 of Schedule I to the Bombay Stamp Act, 1956. For the purpose of computation of stamp duty the value of the largest share and in case two equal share the value of one such equal share will be excluded and the stamp duty will be payable on the market value of the remaining share/ shares or one of such equal share as the case may be.

	 
	 
	This will be more clear with the help of an example.

	 
	 
	There is partition of properties having total market value of Rupees 1 crore 20 lakhs between Mr. A & Mr. B. Under the Deed of Partition Mr. A gets properties having market value of Rs. 70 Lakhs and Mr.B gets properties having market value of Rs. 50 Lakhs. In this case for the purpose of computation of the stamp duty the value of largest share of Rs. 70 Lakhs (which comes to the share of Mr.A ) is to be excluded and the stamp duty @ 2% will be payable on the share of Mr. B having market value of Rs. 50 Lakhs.

	 
	 
	In the above example if each of Mr. A and Mr. B is getting equal share in the properties; i.e., each one getting properties having market value of Rs. 60 Lakhs the stamp duty will be payable @ 2% on one of such equal share. In other words the stamp duty will be payable @ 2% on one share of Rs. 60 Lakhs.

	Ans.
	(b)
	Stamp Duty on Deed of Partial Partition

	 
	 
	The Stamp Duty on Deed of Partial Partition will be computed in the same manner as specified in ans.(a) hereinabove. Here for the purpose of stamp duty value of the property which is partitioned is to be considered and the value of the largest share or in case of two equal shares the value of one such equal share will be excluded and the stamp duty will be payable on the market value of the remaining share/shares or one of such equal share as the case may be. The properties which are not partitioned and continue to remain H.U.F. property are not to be considered or taken into account for payment of stamp duty as there is no partition effected of such properties.

	Ans.
	(c)
	Stamp Duty on Reunion

	 
	 
	The effect of the reunion will be the conveyance of property which was earlier allotted to a particular person or some of persons to the family again. As such the stamp duty in case of reunion will be same as applicable to conveyance as provided under Article 25 of Schedule I to the Bombay Stamp Act. The Stamp duty on movable property will be at the rate of 3% as provided under Article 25(a) and the stamp duty on the immovable property will be at rate of 1 to 10% on the market value of the property depending on the market value of the property, depending upon the place where such immovable property is situated within the State of Maharashtra, as provided under Article 25 (b), (c) or (d) as the case may be. It may be appreciated that while Bombay Stamp Act, 1958 has specifically provided for stamp duty on Partition of immovable property at concessional rate, it has not provided specifically for reunion of such H.U.F. property. In absence thereof, the reunion although a re-transfer has to be considered as conveyance under Art. 25 of Bombay Stamp Act, 1958.

	 
	 
	[Editor’s comment : Reunion like partition is not a transfer, as such in the absence of transfer provisions of Article 25 of Bombay Stamp Act, 1958 will not be applicable. It is a mere agreement as such stamp duty applicable to an agreement will be applicable to a document evidencing a reunion.]

	Ans.
	(d)
	Stamp Duty on Deed of Family Arrangement

	 
	 
	For the purpose of understanding the applicability of stamp duty one has to make distinction between a Memorandum recording earlier oral family arrangement and a deed of family arrangement which creates any interest in immovable property in praesenti in favour of the parties to it.

	 
	 
	If a document is a Memorandum Recording Oral Family Arrangement which was orally agreed upon earlier and the document by itself does not transfer or create any interest in the immovable property but merely records what was orally agreed upon in that event such memorandum recording oral family arrangement does not attract higher stamp duty, does not require registration. Such memorandum recording oral family arrangement will attract stamp duty of Rs. 20/- only.

	 
	 
	If a deed of family arrangement creates the rights in respect of the immovable property in praesenti in favour of the parties mentioned therein under the document itself then in that event such document will attract proper stamp duty and require registration also. The Stamp duty on such deed of family arrangement is to be computed at the rate of 2% as provided under Article 46 of Schedule I to the Bombay Stamp Act, 1958 in the manner as applicable in the case of partition as mentioned hereinabove. There is no special Article in Bombay Stamp Act, 1958 for stamp duty payable on Family Arrangement it is natural that the Deed of Family Arrangement be treated/considered same as Deed of Partition in as much as in Family Arrangement also there is transfer of Immovable property but among family only and no outsiders are involved.

	 
	 
	[Editor’s comment : As held by series of Supreme Court decisions Family Arrangement does not include any transfer. As such, it being only an agreement the stamp duty applicable to an agreement will be applicable to a family arrangement. Of course if such family arrangement includes a partition of H. U. F. to the properties which are subject matter of partition stamp duty applicable to partition would be applicable.]

	Apart from the State of Maharashtra which is having separate Stamp Act known as Bombay Stamp Act, 1958 three other states; i.e., Gujarat, Karnataka and Kerala are having their separate Stamp Act and rest of the states are following the Indian Stamp Act, 1899.

	Q.116
	What is the definition of Instrument of Partition and what are the provisions relating to stamp duty on Instrument of Partition under the Bombay Stamp Act, 1958 (Gujarat) which is applicable to the Gujarat State?

	Ans.
	Section 2(m) of the Bombay Stamp Act, 1958 (Gujarat) defines Instrument of Partition as under:

	 
	"instrument of partition" means any instrument whereby co-owners of any property divide or agree to divide such property in severalty and includes, –

	 
	(i)
	a final order for effecting a partition passed by any revenue authority or any civil court,

	 
	(ii)
	an award by an arbitrator directing a partition, and

	 
	(iii)
	when any partition is effected without executing any such instrument, any instrument or instruments signed by the co-owners and recording, whether by way of declaration of such partition or otherwise, the terms of such partition amongst the co-owners;

	 
	Stamp Duty on Instrument of Partition:

	 
	In the State of Gujarat the Stamp Duty on Instrument of Partition is to be computed in accordance with the provisions of Article 43 of Schedule I to the Bombay Stamp Act, 1958 (Gujarat) which is as under:

	 
	Art. 43. Partition – Instrument of As Defined by Section 2(m).
The same duty as Bond (No. 14) for the amount of the market value of the separated share or shares of the property.
 
N.B.
The largest share remaining, after the property is partitioned (or, if there are two or more shares of equal value and not smaller than any of the other shares, then one such equal shares) shall be deemed to be that from which the other shares are separated:
 
 
Provided always that –
 
(a)
when an instrument of partition containing an agreement to divide property in severalty is executed and a partition is effected in pursuance of such agreement the duty chargeable upon the instrument effecting such partition shall be reduced by the amount of duty paid in respect of the first instrument, but shall not be less than ten rupees;
 
(b)
where land is held on Revenue Settlement for a period not exceeding thirty years and paying the full assessment, the value for the purpose of duty shall be calculated at not more than five times the annual revenue;
 
(c)
where a final order for effecting a partition passed by any Revenue authority or any Civil Court or an award by an arbitrator directing a partition is stamped with the stamp required for an instrument of partition, and an instrument of partition in pursuance of such order or award is subsequently executed, the duty on such instrument shall not exceed ten rupees.


	 
	In Gujarat State the Stamp Duty on Bond as provided under Article 14 is six rupees for every Rs. 100 or part thereof of the amount or value secured by the bond.

	Q.117
	What is the definition of Instrument of Partition and what are the provisions relating to stamp duty on Instrument of Partition under the Karnataka Stamp Act, 1957 which is applicable to the Karnataka State?

	Ans.
	Section 2(1)(k) of the Karnataka Stamp Act, 1957 defines Instrument of Partition as under:

	 
	"Instrument of partition" means any instrument whereby co-owners of any property divide or agree to divide such property in severalty and includes –

	 
	(i)
	a final order for effecting a partition passed by any revenue authority or any civil court;

	 
	(ii)
	an award by an arbitrator directing a partition; and

	 
	(iii)
	when any partition is affected without executing any such instrument, any instrument or instruments, signed by the co-owners and recording, whether by way of declaration of such partition or otherwise, the terms of such partition amongst the co-owners;

	 
	Stamp Duty on Instrument of Partition:

	 
	In the Karnataka State the Stamp Duty on Instrument of Partition is to be computed in accordance with the provisions of Article 39 of Schedule I to the Karnataka Stamp Act, 1957 which is as under:

	 
	 

Art. 39. Partition – Instrument of As defined by Section 2 (1)(k)
The same duty as a Bond (No. 12) for the amount of the value of the property subject to a maximum of rupees twenty five thousand.
 
N.B.
The largest share remaining after the property is partitioned (or if there are two or more shares of equal value and not smaller than any of the other shares, then one of such equal shares) shall be deemed to be that from which the other shares are separated:
 
Provided always that,:–
 
(a)
when an instrument of partition containing an agreement to divide property in severalty is executed and a partition is effected in pursuance of such agreement the duty chargeable upon the instrument effecting such partition shall be reduced by the amount of duty paid in respect of the first instrument but shall not be less than three rupees;
 
(b)
where land is held on revenue settlement for a period not exceeding thirty years and paying the full assessment the value for the purpose of duty shall be calculated at twenty five times the annual revenue;
 
(c)
where a final order for effecting a partition passed by any revenue authority or any Civil Court, or an Award by an arbitrator directing a partition, is stamped with the stamp required for an instrument of partition and an instrument of partition in pursuance of such order or award is subsequently executed the duty on such instrument shall not exceed three rupees.
 
 
In State of Karnataka the Stamp Duty on Bond as provided under Article 12 is as under:
 
 
Art. 12. Bond, defined by Section 2 (1)(a), not being otherwise provided for by this Act, or by the Karnataka Court-fees and Suits Valuation Act, 1958;
 
(a)
Where the amount or value secured does not exceed Rs. 1,000
Rupees five for every one hundred rupees or part thereof.
(b)
Where it exceeds Rs. 1,000
The same duty as under Clause (a) for the first one thousand rupees and for every five hundred rupees or part thereof in excess of one thousand rupees; Twenty-five rupees.


	Q.118
	What is the definition of Instrument of Partition and what are the provisions relating to stamp duty on Instrument of Partition under the Kerala Stamp Act, 1959 which is applicable to the State of Kerala?

	Ans.
	Section 2(k) of the Kerala Stamp Act, 1959 defines Instrument of Partition as under:

	 
	"instrument of partition" means any instrument whereby co-owners of any property divide or agree to divide such property in severalty, and includes also a final order for effecting a partition passed by any Revenue Authority or any Civil Court and an award by an arbitrator directing a partition;

	 
	Stamp Duty on Instrument of Partition:

	 
	In the State of Kerala the Stamp Duty on Instrument of Partition is to be computed in accordance with the provisions of Article 42 of Schedule I to the Kerala Stamp Act, 1959 which is as under:

	 
	Article 42, Partition – Instrument of [as defined by section 2(k)] :
 
(i)
where the partition is among all or some of the family members
The same as a Bottomry Bond (No. 14) for the amount of the value of the separated share or shares of the property.
(ii)
in any other case
Six rupees for every Rs. 100 or part thereof the amount of the value of the separated share or shares of the property.
 
Explanation – Family means husband, wife, children and the legal heirs of the deceased children, if any, as the case may be.
 
 
N.B.
The largest share remaining after the property is partitioned (or if there are two or more shares of equal value and not smaller than any of the other shares; then one of such equal shares) shall be deemed to be that from which the other shares are separated:
 
Provided always that –
 
(a)
when an instrument of partition containing an agreement to divide property in severalty is executed and partition is effected in pursuance of such agreement, the duty chargeable upon the instrument effecting such partition shall be reduced by the amount of duty paid in respect of the first instrument, but shall not be less than two rupees thirty paise;
 
(b)
where land is held on Revenue Settlement for a period not exceeding thirty years and paying the full assessment, the value for the purpose of duty shall be calculated at twenty-five times the annual revenue;
 
(c)
where a final order for effecting a partition passed by any Revenue Authority or any Civil Court or an award by an arbitrator directing a partition is stamped with the stamp required for an instrument of partition and an instrument of partition in pursuance of such order or award is subsequently executed, the duty on such instrument shall not exceed two rupees thirty paise.


	 
	In State of Kerala the Stamp Duty on Bond as provided under Article 14 is Five rupees for every Rs. 100 or part thereof of the amount or value secured.

	 
	The Indian Stamp Act, 1899

	Q.119
	What is the definition of Instrument of Partition and what are the provisions relating to stamp duty on Instrument of Partition under the Indian Stamp Act, 1899?

	Ans.
	Section 2(15) of the Indian Stamp Act, 1899 defines Instrument of Partition as under:

	 
	"Instrument of partition" means any instrument whereby co-owners of any property divide or agree to divide such property in severalty, and includes also a final order for effecting a partition passed by any revenue authority or any Civil Court and an award by an arbitrator directing a partition.

	 
	STATE AMENDMENTS

	 
	In Rajasthan, Madhya Pradesh, Uttar Pradesh, and West Bengal,-

	 
	"Instrument of Partition" means any instrument whereby co-owners of any property divide or agree to divide such property in severalty and [Also] added in M.P. and U.P. and West Bengal includes :–

	 
	(i)
	a final order for effecting a partition passed by any revenue authority or any Civil Court,

	 
	(ii)
	an award by an arbitrator directing a partition,

	 
	(iii)
	when any partition is effected without executing any such instrument, any instrument or instruments signed by the co-owners and recording, whether by way of declaration of such partition or otherwise, the terms of such partition amongst the co-owners."

	 
	In Andhra Pradesh following words have been added, at the end of above clause 6 "and a memorandum regarding past partition".

	 
	Corresponding State Sch/Art.
Description of Instrument
Proper Stamp Duty
45.
Partition-Instrument of [as defined by Section 2(15)]
The same duty as a Bond
(No. 15), for the amount section of the value of the separated share or shares of the property.
 
N.B.
The largest share remaining after the property is partitioned (or, if there are two or more shares of equal value and not smaller than any of the other shares, then one of such equal shares) shall be deemed to that from which the other shares are separated:
 
Provided always that –
 
(a)
When an instrument of partition containing an agreement to divide property in severalty is executed and a partition is effected in pursuance of such agreement, the duty chargeable upon the instrument effecting such partition shall be reduced by the amount of duty paid in respect of the first instrument, but shall not be less than eight annas.
 
(b)
where land is held on Revenue Settlement for a period not exceeding thirty years and paying the full assessment, the value for the purpose of duty shall be calculated at not more than five times the annual revenue;
 
(c)
where a final order for effecting a partition passed by any revenue authority or any civil Court or an award by an arbitrator directing a partition, is stamped with the stamp required for an instrument of partition, and an instrument of partition in pursuance of such order or award is subsequently executed, the duty on such instrument shall not exceed eight annas.
STATE AMENDMENTS
 
I-A/40. Andhra Pradesh –
The same duty as a Bottomry Bond (No. 16) for the amount or the market value of the separated shares or shares of the property.
 
Note and provision are the same as in Centre, except.
 
(a)
minimum duty of five rupees;
 
(b)
market – value calculated at twenty-five times the annual revenue;
 
(c)
duty not to exceed five rupees.
I/44. Assam –
As in the Central Act but the rates as applicable to Assam.
 
Provided always that –
 
(a)
As in the Central Act but shall not be less than two rupees twenty paise.
 
(b)
As in the Central Act.
 
(c)
As in the Central Act but shall not exceed three rupees thirty paise.
Bihar –
The same as in the Central Act but the rates as applicable to Bihar:
 
Provided always that –
 
(a)
As in the Central Act but shall not be less than one rupee.
 
(b)
The same as in the Central Act.
 
(c)
As in the Central Act but shall not exceed one rupee.
 
Plus a surcharge under the Bihar Ordinance 1 of 1972 read with Act XXV of 1948.
I-A/44. Goa –
The same duty as a Bond (No. 15) for the amount or the value of the separated shares.
 
N.B.-
Same as in Central Act.
 
Provided always that –
 
(a)
As in the Central Act but shall not be less than seventy five paise.
 
(b)
As in the Central Act, but not more than ten times the annual revenue.
 
(c)
The same as in the Central Act, but shall not exceed seventy-five paise.
Haryana
As in the Central Act, but the rates for Bond (No. 15) as applicable to Haryana provided always that –
 
(a)
As in the Central Act, but shall not be less than one rupee fifteen paise.
 
(b)
Value calculated at not more than ten times the annual revenue.
 
(c)
As in the Central Act, but shall not exceed one rupee fifteen paise.
I-A/45. Himachal Pradesh –
As in Haryana.
I-A/45. Madhya Pradesh –
As in the Central Act but the rates as applicable to Madhya Pradesh.
 
Provisos (a) and (c) are the same as in the main Article the amount shall not be less than ten rupees and shall not exceed ten rupees respectively.
 
Proviso (b) when land is held on Revenue settlement (not with-standing the fact that land revenue is payable or not the market-value for the purpose of duty shall be calculated at sixty times the annual revenue.
Manipur –
As in Assam.
Meghalaya –
As Central Act, but rates for Bond as applicable to Meghalaya,
 
Provided always that, –
 
(a)
as in Central Act, but shall not be less than four rupee;
 
(b)
as in Central Act;
 
(c)
as in Central Act, but shall not be less than four rupees.
I-A/45. Orissa –
The same duty as a Bottomry Bond (No. 16) for the amount of the market-value of separated share or shares of the property.
 
Provisos (a) shall not be less than three one rupees shall not exceed three rupees.
I-A/45. Punjab –
The same duty as a Bond (No.15) for the amount or the value of the separated share or shares of the property proviso (a) shall not be less than two rupees, (b) same but the value for purpose of duty shall be calculated at not more than ten times the annual revenue, (c) duty shall not exceed two rupees.
II-45 Rajasthan –
The same duty as on a conveyance (No. 23) for the amount or value of the separated share or shares of the property.
 
Proviso (a) shall not be less than ten rupees
 
Proviso (b) valuation for the purpose of duty shall be calculated at not more than seven times the annual revenue.
 
Proviso (c) shall not exceed ten rupees.
 
Plus surcharge as applicable.
I-45.Tamil Nadu –
The same duty as a Bottomry bond (No. 16) for the amount of the value of the separated share or shares of the property.
 
Proviso (a) shall not be less than two rupees fifty paise.
 
Proviso (b) where land is held on revenue settlement and paying the full assessment or is an inam land assessed under the Tamil Nadu Inams (Assessment) Act, 1956, (T.N. Act XL of 1956) the value for the purpose of duty shall be calculated at twenty-five times the annual revenue;
 
Provisio (c) as in Central Act but shall not exceed two rupees fifty paise.
Tripura –
As in Assam
I-B/45. Uttar Pradesh –
As in the Central Act but the rates for Bond (No. 15) as applicable to Uttar Pradesh.
 
Proviso (a) when an instrument containing an agreement to divide property in serveralty is executed and a partition is effected in pursuance of such agreement, the duty chargeable upon the instrument effecting such partition [or upon the instrument recording by way of declaration or otherwise the terms of such partition] shall be reduced by the amount of duty paid in respect of the first instrument, but shall not be less than five rupees.
 
(b)
where the land is held on Revenue Settlement, the value for the purposes of this Article shall be deemed to be (i) twenty times the annual revenue, and (ii) ten times the net profits that have arisen from the land during the year next before the date of partition, where the land is wholly or partly exempt from payment of revenue;
 
(c)
shall not exceed five rupees.
West Bengal –
One-half of one per centum of the market-value of the separated share or shares of the property.
I-A/45 Union Territory –
The same duty as a Bond (No. 15) for the amount of the value of the separated share or shares of the Property", the words "one-half of one per centum of the market value of the separated share or shares of the property.
Delhi (see Punjab)
As in Punjab.
 
Provisio (a) shall not be less than seventy-five paise; and (c) shall not exceed seventy-five paise.
Under the Indian Stamp Act, 1899 the Stamp Duty on Bond is as provided under Article 15 which is as under:
15.
Bond [as defined as Sec. 2(5)] not being a Debenture (No. 27) and not being otherwise provided for by this Act, or by the Court fees Act, 1870 -
 
where the amount or value secured does not exceed Rs. 10
Two annas.
 
Where it exceeds Rs. 10 and does not exceed Rs. 50.
Four annas.
 
(1)
(2) adm1
 
Ditto
50
ditto
100
Eight annas.
 
Ditto
100
ditto
200
One rupee.
 
Ditto
200
ditto
300
One rupee eight annas.
 
Ditto
300
ditto
400
Two rupees.
 
Ditto
400
ditto
500
Two rupees eight annas.
 
Ditto
500
ditto
600
Three rupees.
 
Ditto
600
ditto
700
Three rupees eight annas.
 
Ditto
700
ditto
800
Four rupees.
 
Ditto
800
ditto
900
Four rupees eight annas.
 
Ditto
900
ditto
1000
Five rupees.
 
And for every Rs. 500 or part thereof in excess of Rs. 1,000
Two rupees eight annas.
 
See Administration Bond (No. 2) Bottomry Bond (No.16), Customs Bond (No. 26), Indemnity Bond (No. 34), Respondentia Bond (No. 56), Security Bond (No. 57).
 
Exemptions
 
Bond, when executed by—
 
 
(a)
headmen nominated under rules framed in accordance with the Bengal Irrigation Act, 1876, Sec. 99, for the due performance of their duties under that Act:
 
(b)
any person for the purpose of guaranteeing that the local income derived from private subscriptions to a charitable dispensary or hospital or any other object of public utility shall not be less than a specified sum per mensem.
 
 
Under the Indian Stamp Act, 1899 the Stamp Duty on Bottomry Bond is as provided under Article 16 which is as under:
16.
Bottomry Bond, that is to say, any instrument whereby the master of a sea going ship borrows money on the security of the ship to enable him to preserve the ship or prosecute her voyage.
The same duty as a Bond (No. 15) for the same amount.
Editorial Note : One anna = 6.25 paise.
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