



RECENT CASES IN DIRECT TAX LAW
COMMISSIONER OF INCOME TAX-IV, NEW DELHI versus INSILCO LIMITED [2009 - TMI - 32655 - DELHI HIGH COURT] 
Allowance of provision for “Long Service Award” payable by assessee to employees - if a liability arises within the accounting period, the deduction should be allowed though it may be quantified & discharged at a future date - fact that the provision was estimated based on actuarial calculations, deduction claimed is allowed – in respect of capitalization of cost of emergency/insurance spares, since spares are emergency spares required for plant & machinery, depreciation can be claimed thereon

COMMISSIONER OF INCOME TAX DELHI-II versus ANAND PRAKASH [2009 - TMI - 32654 - DELHI HIGH COURT] 

Levy of interest u/s 234B - Revenue’s submission that levy u/s 234B is compensatory and not penal in nature, is acceptable – although, no money belonging to the Government was withheld by the assessee in the years in question - interest payable on account of enhanced compensation was not even known to the assessee till much latter - assessee can’t be expected to have paid advance tax on something which had not been received - Revenue has not suffered any loss, so interest u/s 234B not leviable 

Commissioner of Income Tax versus Bajaj Auto Ltd. [2009 - TMI - 32653 - BOMBAY HIGH COURT] 

Disallowance u/r 6D should be recomputed by aggregating the expenditure of all tours - Addition on account of duty drawback & cash assistance on accrual basis was not justified - Canteen located in factory is part and parcel of factory building, so entitled to higher rate of depreciation - Assessee entitled to deduction u/s 80G of Rs.2,50,000 instead of 5,00,000 - expenditure incurred on advertisement for appointment/termination of dealers is not recruitment of personnel hence allowable u/s 37 

Grasim Industries Ltd. versus Commissioner of Income-tax Central-I, Bombay [2009 - TMI - 32652 - BOMBAY HIGH COURT] 

Rectification u/s 154 (2) (b) – ITO passed order adding profits u/r 3(6) but suo motto increasing liabilities u/s 3(4) - ITO was required to calculate the benefits grantable to assessee u/s 15-C of IT Act 1922 and this calculation was required to be done as per rule-3 of Indian Income Tax (Computation of Capital of Industrial Undertakings) Rules 1949 - No distinction was made by ITO to categories the debts into “debts due” and “debts owed” - held that mistake rectified was not mistake apparent

The East India Hotels Ltd. & Jaswant Singh Bhatia versus CBDT and UOI [2009 - -TMI - 32651 - BOMBAY HIGH COURT] 

Validity of the CBDT circular No.681 dated 8/3/94 - said circular provides that all service contracts are covered u/s 194C – petitioner, a hotel - whether the services rendered by the petitioner to its customers is covered u/s 194C – as facilities/amenities made available by petitioner do not constitute ’work’ within the meaning of section 194C, consequently, the circular No.681 to the extent it holds that the services made available by a hotel are covered u/s 194C must be held to be bad in law.
Commissioner of Income-tax Versus ONGC Ltd. (No. 2) [2009 - TMI - 32596 - UTTARKHAND HIGH COURT] 
Assessee has rendered its services to ONGC (representative of the non-resident company, respondent-assessee) for the purposes of exploration, extraction and production of mineral oils - whether in respect of the receipts for the aforementioned services rendered by the NRC, the tax is chargeable under section 44BB, or u/s 115A r.w.s. 44D - assessee as a technical service provider is directed to pay tax @ 15 per cent. Under section 44D r.w.s. 115A, instead of 10 per cent. Chargeable u/s 44BB.
Patel Chemicals Works versus Assessing Officer [2009 - TMI - 32595 - GUJARAT HIGH COURT] 
Concealment of income - When the issue is raised in penalty proceedings the factum of the very same income having been taxed substantially in the hands of other entity becomes a relevant factor for determining whether the assessee has concealed the said income which has already been taxed after being shown in the hands of different entity - Tribunal committed error by not treating the assessment of amount in the hands of a third person as a relevant factor – matter remanded 
M/s New Diwan Oil Mills, Chandigarh Versus The Commissioner of Income Tax, Patiala [2009 - TMI - 32594 - PUNJAB AND HARYANA HIGH COURT]
Assessee claimed a set off on account of loss by fire – whether the aforesaid set off of loss, could be claimed by the assessee in A.Y. 1983-84 – revenue contend that the instant loss had taken place during the A.Y 1978-79 - applicant-assessee, did not accept the same as his own loss till the dismissal of the civil suit on 31.5.1982 - held that loss must be accepted to have incurred during the F.Y 1982-83 (A.Y. 1983-84)- revenue should have allowed the deduction of the loss in the A.Y. 1983-84
Commissioner of Income Tax, Chandigarh-II. Versus M/s. Oscar Laboratories Pvt. Ltd. [2009 - TMI - 32593 - PUNJAB AND HARYANA HIGH COURT]

Veracity of appeal by revenue - monetary limits for regulating the filing of appeals - insertion of Section 268-A - even though, the instant appeal was filed when S. 268-A had not been inserted, yet since S. 268-A was inserted therein with retrospective effect from 1.4.999, by a deeming fiction of law, the same must be deemed to have been filed when S. 268-A was already a part of the 1961 Act - instant appeal deserves to be dismissed on the basis of the instruction dated 27.3.2000, r.w.s. 268A.
DEV KUMAR JAIN versus INCOME TAX OFFICER AND ANOTHER [2009 - TMI - 32471 - DELHI HIGH COURT] 

Computation of capital gains – sale of assets – actual sale consideration – there is nothing on record to show that the assessee received consideration for the sale in excess of that which was shown in the agreement to sell – therefore, Tribunal was not correct in holding that the actual sale consideration recorded in the agreement to sell of the asset and received by the assessee could be substituted by the value as adopted by the District Valuation Officer 

COMMISSIONER OF INCOME-TAX versus SMT. NILOFER I. SINGH [2009 - TMI - 32470 - DELHI HIGH COURT] 

Computation of capital gains - in the case where full value of consideration was the sale price of two properties sold by the assessee, there is no need to compute fair market value – hence AO could not have referred the matter to Valuation Officers – in respect of assessee writing off bad dept in relevant previous year, revenue is not justified in disallowing the same on the ground that RBI’s permission to write off the debts communicated to assessee only after end of the previous year 

COMMISSIONER OF INCOME TAX, AND ANOTHER versus PRANOY ROY ANR ANOTHER & INDIA METERS LTD. [2009 - TMI - 32469 - SUPREME COURT]
Levy of interest u/s 234A – HC held that interest would be payable in a case, where tax has not been deposited prior to the due date of filing of the income-tax return. - High Court is justified in holding that that interest is not a penalty and that the interest is levied to compensate the revenue - Since the tax due had already been paid which was not less than the tax payable on the returned income which was accepted, the question of levy of interest does not arise – this appeal is dismissed

COCA COLA INDIA INC. versus ASSISTANT COMMISSIONER OF INCOME-TAX AND OTHERS [2009 - TMI - 32462 - PUNJAB AND HARYANA HIGH COURT] 

Multinational company entering into service agreement with Indian company - petition questions application of Transfer Pricing Provisions in Chapter X of the Income Tax Act, 1961 to the petitioner and quashing of notices under Sections 148 and 92CA (3) of the Act - language of Chapter X dealing with transfer pricing being clear, the provisions will be attracted to an international transaction – notice of reassessment based on order of Transfer Pricing Officer, is also held valid

COMMISSIONER OF INCOME-TAX versus KOODATHIL KALLYATAN AMBUJAKSHAN [2009 - TMI - 32461 - BOMBAY HIGH COURT] 

Whether Tribunal was justified in holding that the amount received by the assessee under “Optional Early Retirement Scheme of RBI” is eligible for exemption u/s 10(10C) – assessee’s submission that scheme satisfies all the requirement, of both section 10(10C) as also Rule 2BA, is acceptable – therefore, amounts upto 5 lakh entitled to exemption u/s 10 (10C) - and for the amount in excess of Rs.5 lac, the assessee would be entitled to the benefits u/s 89 in addition to the benefits u/s 10(10C) 

ROSHANLAL S. JAIN versus DEPUTY COMMISSIONER OF INCOME-TAX (ASSESSMENT) [2009 - TMI - 32460 - GUJARAT HIGH COURT] 

Defaults in payment of advance tax and in furnishing return of income - levy of interest under sections 234A and 234B - challenge to constitutional validity of the provisions of sections 234A and 234B – held that levy of interest under above sections is valid – further, levy of interest on interest is also valid – both sections are constitutionally valid

GAL OFFSHORE SERVICES LTD. (now the Great Eastern Shipping Co. Ltd.) Versus CIT [2009 - TMI - 32459 - BOMBAY HIGH COURT] 

Deduction of amount credited to reserve account – held that to claim deduction it is not required that the amount credited to reserve account has to be income earned from shipping business – assessee should have operation of ships as its main object - claim for deduction u/s 33AC disallowed on ground that assessee is not engaged in the shipping business, is not justified –– amendment to section 33AC came w.e.f. 1.4.96 is not clarificatory/retrospective, hence not applicable to instant case

GOBIND BUILDERS AND DEVELOPERS Versus INCOME TAX SETTLEMENT COMMISSION AND OTHERS [2009 - TMI - 32458 - BOMBAY HIGH COURT] 

Application for settlement of case - Assessee paid additional tax with interest on May 26, 2007 – by amendment to section 245D (2) there was obligation to pay additional tax and interest on or before July 31, 2007 – Commission is not justified in rejecting the application holding that carry forward of loss of previous year to be ignored on total income – assessee can carry forward the loss of the preceding assessment year - finding recorded that the application has abated, has to be set aside

EAST WEST HOTELS LTD. Versus DEPUTY COMMISSIONER OF INCOME-TAX [2009 - TMI - 32457 - KARNATAKA HIGH COURT]

Hotel business activities - hotel has been given to the Indian Hotels Company on lease under an agreement for an initial period of 33 years and giving option to renew the same for a further period of 33 years – since assessee has no intention to resume its business of hotel in the premises, amount received by the assessee from such company has to be treated as income from other sources and not a business income

SHIVALIK WOOLLEN MILLS P. LTD. Versus ASSISTANT COMMISSIONER OF INCOME-TAX [2009 - TMI - 32456 - PUNJAB AND HARYANA HIGH COURT] 

Low gross profit rate disclosed on account of theft of raw material - assessee is unable to prove the theft - Tribunal concluded that once findings have been recorded that no theft was committed at the premises of the assessee, a presumption is liable to be raised against the assessee that it had manufactured goods out of such raw material and sold the same in open market – claim of loss due to theft is not allowable 

COMMISSIONER OF INCOME-TAX versus BHARAT HOTELS LTD. [2009 - TMI - 32455 - DELHI HIGH COURT] 

Penalty levied u/s 271 (1)(c) - assessment order indicates no satisfaction by the Assessing Officer that the penalty proceedings should be initiated against the Assessee – moreover, revenue had been unable to demonstrate that the Assessee had concealed any income or furnished inaccurate particulars of income – therefore, no penalty can be levied - No substantial question of law arises in these revenue’s appeals - these appeals are dismissed

NATIONAL PLASTICS INDUSTRIES versus INCOME-TAX OFFICER [2009 - TMI - 32454 - BOMBAY HIGH COURT] 

AO on noticing the deficiencies in books of account, determined the sales of assessee by applying the gross profit rate of 25% as against 7% shown by the Assessee – whether action of AO is justified – held that, once the authorities had come to the conclusion that books of account were not properly maintained and suffered from deficiencies, the Assessing Officer was justified in computing income on reasonable basis in appropriate manner

COMMISSIONER OF INCOME-TAX versus KRISHNA MARUTI LTD. [2009 - TMI - 32453 - DELHI HIGH COURT] 

Penalty levied u/s 271 (1)(c) - assessment order indicates no satisfaction by the Assessing Officer that the penalty proceedings should be initiated against the Assessee – moreover, revenue had been unable to demonstrate that the Assessee had concealed any income or furnished inaccurate particulars of income – therefore, no penalty can be levied – penalty proceedings not sustainable

COMMISSIONER OF INCOME-TAX versus RIETA BISCUITS CO. P. LTD. [2009 - TMI - 32452 - PUNJAB AND HARYANA HIGH COURT] 

Issue of entitlement to deductions u/s 32A – revision - proceedings u/s 263 - in view of the principles of consistency once the issue on merits has been decided against the revenue on the same issue during the subsequent assessment years, we do not deem it appropriate to take a different view on a technical reason - accordingly, without specifically opining on the issue on merits, the reference is decided against revenue

MAYAWATI versus CIT, DELHI (CENTRAL-I) and ORS. [2009 - TMI - 32451 - DELHI HIGH COURT] 

Petitioner prays are for quashing the notice issued u/s 148 & 142(1) – service of notice – receipt of notice - notice was duly addressed and stamped - notice was not barred by limitation and retained its legal efficacy - Petitioner has failed to disclose any grounds justifying the exercise of extraordinary jurisdiction vested in this Court by virtue of Article 226 of the Constitution of India – therefore, petition is dismissed

VIJAY JAIN Versus C.I.T [2009 - TMI - 32450 - DELHI HIGH COURT] 

Addition made on account of undisclosed rental income - whether the Tribunal was justified in law in sustaining addition to the extent of Rs.36,918/- out of the total addition by holding that 1/11th of the total rental income is assessable in the hands of the appellant despite the fact the appellant was not owning any property – held that ITAT correctly applied the law

CIT Versus Income-tax Appellate Tribunal & Madhusudan Leasing & Finance Ltd. [2009 - TMI - 32444 - BOMBAY HIGH COURT] 

Rectification of mistake - allowance of bad debt of lease rentals - revenue submitted that once an order is passed, the Tribunal becomes functus officio and the Tribunal has no jurisdiction to modify its own order in the garb of rectification – in view of circumstances of the case, held that the Tribunal was justified in rectifying the apparent error on the face of the record - rectification carried out by tribunal cannot be said to be in the nature of review - revenue’s petition is dismissed 

COMMISSIONER OF INCOME TAX DELHI III Versus SAMTEL INDIA LTD. [2009 - TMI - 32443 - DELHI HIGH COURT] 

Whether the Tribunal misdirected itself in law in canceling the rectification order of the AO passed u/s 154 on the ground that it was based on the subsequent judgment of the SC in the case of Shrike Construction Equipments Limited – since order of AO does not reflect that it has been passed on the basis of Shrike Construction Equipment Ltd. decision of tribunal appears unjustified - impugned judgment is set aside and matter is restored to the order of AO

Mr. Pallonji M. Mistry (Decd.) Versus Commissioner of Income Tax, Bombay [2009 - TMI - 32442 - BOMBAY HIGH COURT] 

Whether ITAT erred in holding that the property would stand transferred only w.e.f. the date of registration of Deeds of Conveyance of flats - SC in the case of Poddar Cement held that there is no requirement that there has to be a registered Deed of conveyance for a person to be treated as an owner for the purpose of Section 22 of IT Act - since relevant sale documents are not available, matter is remanded to tribunal to answer the issue in context of the law laid down in Poddar Cement case

CIT Versus M/s. Geoffrey Manners & Co. Ltd. (Now known as Wyeth Limited) [2009 - TMI - 32441 - BOMBAY HIGH COURT] 

Expenses incurred on film production by way of advertisement for marketing of products manufactured by them - if the expenditure is in respect of business which is yet to commence then the same cannot be treated as revenue expenditure but if the expenditure is in respect of an ongoing business and there is no enduring benefit it can be treated as revenue expenditure - Since expenditure was in respect of promoting ongoing products of the assessee, they are held as by way of revenue expenditure
COMMIISONER OF INCOME TAX, DELHI-IV Versus FENA PVT. LTD. [2009 - TMI - 32438 - DELHI HIGH COURT]

Additions made by AO on account of purchase of acid slurry by the assessee from one Utkarsh Udyog Samiti by treating the transaction as a bogus purchase - Both the CIT(A) and ITAT accepted the explanation of the assessee that the transaction was a bonafide business transaction - despite being given an opportunity, revenue has not been able to bring anything to the contrary – there is no perversity in the conclusions arrived at by the authorities below – revenue’s appeal dismissed

Commnr. of Income Tax, Jalandhar-I Versus Shri Rajiv Bhatara [2009 - TMI - 32440 - SUPREME COURT ]

Leviability of surcharge – relevant time/date - search took place on 6.4.2000 which was prior to the date of amendment made in Section 113 - Whether ITAT was right in law in confirming the CIT (A)’s order directing not to levy surcharge on the tax worked out on the undisclosed income as the case pertains to a search conducted prior to 1.6.2002 – held that search surcharge was leviable in present case – HC was not justified in dismissing revenue’s appeal against tribunal’s decision

Commr. of Income Tax, Dibrugarh versus Doom Dooma India Ltd. [2009 - TMI - 32437 - SUPREME COURT ] 

Meaning of expression "depreciation actually allowed" in S. 43(6)(b) is that "limited to depreciation actually taken into account i.e. debited by the ITO against the incomings of the business in computing the taxable income” - for computing depreciation in cases falling u/r 8 of ITR, the income which is brought to tax as "business income" is only 40 % of the composite income & consequently proportionate depreciation should be taken into account because that is the depreciation "actually allowed"

COMMIISONER OF INCOME TAX versus ESCORTS AUTOMOTIVES LTD. [2009 - TMI - 32435 - DELHI HIGH COURT] 

Tribunal has expressed an apprehension that disallowance u/s 14A which the AO is required to ascertain will be quantified keeping in mind only the dividend income arising from shares held as investment and not in respect of the dividend on shares which are part of stock-in-trade – held that apprehension is misconceived as dividend both on shares which form part of investment as well as those which are part of stock-in-trade is exempt u/s 10(33) - no question of law arise – appeals dismissed

MCorp Global Pvt. Ltd. versus Commissioner of Income-tax, Ghaziabad [2009 - TMI - 32430 - SUPREME COURT] 

Depreciation under Section 32 (1)(ii) – nature of transaction - whether transaction was a financial transaction and not a lease– held that transaction which has not been proved by assessee cannot be entitled to depreciation – appeal filed by the assessee is partly allowed

COMMIISONER OF INCOME TAX versus KALINDI INVESTMENT LTD. [2009 - TMI - 32434 - DELHI HIGH COURT] 

Interest claimed by the assessee as deduction u/s 36(1)(iii) - no fault can be found with the impugned judgment of Tribunal having confirmed finding of fact that assessee was genuinely in the business of trading in shares - Revenue had not produced any material to discharge its onus that the borrowed funds on which interest has been claimed as deduction u/s 36(1)(iii) was utilized for the purposes of investment in shares - No substantial question of law arises – revenue’s appeal is dismissed 

COMMISSIONER OF INCOME-TAX Versus KRISHI UPAJ MANDI SAMITI (No. 1) [2009 - TMI - 32383 - MADHYA PRADESH HIGH COURT] 

Krishi Upaj Mandi Samitis – exemption of market committees was withdrawn due to omission of clause (29) of section 10 - respondent-market committees filed applications for registration u/s 12A and 12AA and for grant of exemption certificate u/s 12AA(1)(b)(ii) - held that the respondent fulfil all the requirements of section 11 to get exemption and, therefore, are entitled to registration - hence, the Tribunal has rightly allowed the appeals filed by the krishi upaj mandi samitis

SHREE NIRMAL COMMERCIAL LTD. versus COMMISSIONER OF INCOME-TAX [2009 - TMI - 32382 - BOMBAY HIGH COURT]

Cash credits – penalty could not levied on the ground that the assessee could not produce the depositors after a lapse of 17 years from the date of the loan received from the parties by the assessee - Tribunal was wrong in confirming penalty, relying upon the statements made by the depositors in some other proceedings – assessee was not given any opportunity to confront the said depositors by way of cross examination – no evidence of concealment – penalty not justified

COMMISSIONER OF INCOME-TAX versus PEAREY LAL AND SONS (EP) LTD. [2009 - TMI - 32381 - PUNJAB AND HARYANA HIGH COURT] 

There is no required format for recording of satisfaction of AO regarding concealment of income - An indication as to the initiation of the penalty proceedings separately in the assessment order is tantamount to an indication as to the satisfaction of the authorities that the assessee has concealed income - Tribunal has erred in deleting the penalty levied u/s 271(1)(c) on ground that mere mention of initiation of penalty proceedings separately did not justify initiation of penalty proceedings

BENGALI SINGH versus COMMISSIONER OF INCOME-TAX [2009 - TMI - 32380 - PATNA HIGH COURT] 

Rental income - Partition of HUF – assessee submit that status of HUF stood disrupted by family arrangement - state of affairs demonstrated that the partition pursuant to the family arrangement, did not take effect – even the lease deed did not say anything about the family arrangement - appreciating the deed of family arrangement as well as the deed of lease, assessment of rental income from the building was rightly assessed in the hands of assessee as the owner of the building

CIT Versus KRISHI UPAJ MANDI SAMITI (No.2) (and connected appeals) [2009 - TMI - 32379 - MADHYA PRADESH HIGH COURT] 

Krishi Upaj Mandi Samitis – exemption of market committees was withdrawn due to omission of clause (29) of section 10 - respondent-market committees filed applications for registration u/s 12A and 12AA and for grant of exemption certificate u/s 12AA(1)(b)(ii) - held that the respondent fulfil all the requirements of section 11 to get exemption and, therefore, are entitled to registration - hence, the Tribunal has rightly allowed the appeals filed by the krishi upaj mandi samitis

SOUTH INDIAN BANK LTD. versus COMMISSIONER OF INMCOME-TAX [2009 - TMI - 32378 - KERALA HIGH COURT] 

Appellant, a scheduled bank, claimed deduction of 4/5th of the dividend income received from the UTI under proviso (a) to Section 80 M(1) - argument of the Revenue that admissible deduction for dividend income from UTI for the year 1994-95 is only 4/5th of 60% of such income is rejected - assessee is entitled to deduction of 4/5th of the dividend income received from the UTI - For the year 1995-96, the limitation is only what is provided in clause (b) of the proviso to S. 80M(1)

COMMISSIONER OF INCOME TAX (TDS) versus M/S IKEA TRADING HONG KONG LTD. [2009 - TMI - 32274 - HIGH COURT DELHI ]  

Failure to deduct the taxes - penalty proceeding which was initiated by the issuance of the SCN on 26.06.1999 was not in the course of any other proceeding but, was independent of any proceeding - Tribunal was correct in deleting the penalty imposed by the AO u/s 271C on the ground that the penalty order dated 16.03.2000 was passed beyond the time prescribed by section 275(1)(c), the same having been passed after the lapse of six months from the end of the month in which the SCN were issued

Compagnie Financiere Hamon, In re [2009 - TMI - 32273 - AUTHORITY FOR ADVANCE RULINGS] 

Non-resident company - long-term capital gains on sale of originally purchased shares of the Indian Company - Held that tax payable on these long-term capital gains will be 10% as per proviso to section 112(1) - Revenue’s contention that proviso to S. 112(1) is not applicable to non-residents & applicant cannot avail of the lower rate of 10 %, is rejected - further in computing capital gains, deduction is admissible us/ 48 on account of legal expenses incurred in relation to transfer of shares

GAUHATI ROLLER FLOUR MILLS LTD. Versus UNION OF INDIA AND OTHERS [2009 - TMI - 32377 - GAUHATI HIGH COURT] 

Ex parte order passed by tribunal – certification of the postal department certifying that the notice of the adjourned date of hearing was served on the assessee - it is found that the Tribunal cannot be faulted for the absence of the assessee in the appeal hearing as the Tribunal took all requisite steps to ensure that an opportunity of being heard is made available to the assessee – tribunal was justified in refusing to recall of its order - petition is found devoid of merit, hence dismissed

COMMISSIONER OF INCOME-TAX versus GROZ BECKERT SABOO LTD. [2009 - TMI - 32376 - PUNJAB AND HARYANA HIGH COURT] 

Assessee claimed investment allowance under Section 32A (2) - the assessee company was manufacturing needles which are used in the textile machinery as its accessories and, therefore, assessee was entitled to investment allowance - Tribunal was right in law in allowing the Investment allowance - Tribunal was right in law in cancelling the order of the Commissioner of Income-tax passed under section 263

SUSHIL THOMAS ABRAHAM Versus ASSISTANT COMMISSIONER OF INCOME TAX AND ANOTHER [2009 - TMI - 32375 - KERALA HIGH COURT] 

Appealable orders – CIT (A) dismissed appeal on ground of non-payment of tax - maintainability of appeal to tribunal - whether Tribunal was justified in entertaining appeal u/s 253 against Ext.P4 order of the C.I.T.(Appeals) – held that no appeal is provided against order of the Commissioner (Appeals) declining to entertain appeal as defective or one not maintainable on account of non-payment of tax

DIRECTOR OF INCOME TAX, NEW DELHI Versus SHERATON INTERNATIONAL INC., NEW DELHI [2009 - TMI - 32264 - DELHI HIGH COURT] 

Assessee under agreement provided advertisement services to its client-hotels - use of trademark/trade name were incidental - payments received were neither in the nature of royalty nor in the nature of fee for technical services - payments received were held by Tribunal as “business income” - no evidence brought by the Revenue to prove that the agreement was a fake - these are findings of fact - findings of the Tribunal are not perverse – no question of law arise – revenue’s appeal fails

ICOMMISSIONER OF INCOME-TAX versus SAMTEL COLOR LIMITED [2009 - TMI - 32263 - DELHI HIGH COURT] 
First issue is related to allowance of depreciation on the enhanced cost of the asset on account of fluctuation in the rate of exchange on the last date of the accounting year - second issue pertains to allowance of deduction in respect of money paid towards admission fee of clubs - admission fee paid towards corporate membership of the clubs is an expenditure incurred wholly and exclusively for the purposes of business and not towards capital account so it is an allowable expenditure u/s 37

COMMISSIONER OF INCOME-TAX versus GANGOUR INVESTMENT LTD. [2009 - TMI - 32262 - DELHI HIGH COURT] 

Share application money – assessee has explained the credits and the identity, genuineness and credit worthiness of the subscribers – assessee has been able to discharge its onus in respect of the veracity of the transactions - revenue make addition under Section 68 of the Act only if the assessee is unable to explain the credits appearing in its books of accounts - no question of law arise, much less, a substantial question of law has arisen for our consideration - Revenue’s appeal fails 


Dorr-Oliver (India) Ltd. versus Commissioner of Income-tax Bombay & vice a versa [2009 - TMI - 32258 - BOMBAY HIGH COURT] 

Transfer of business by assessee - Government of India informed the assessee to get the valuation of the asset done and transfer them as per the book value - transfer took place at the book value which was lesser than the market price of the said asset – whether such loss is a terminal loss or a capital loss - Tribunal was justified in holding that the loss has to be allowed as a terminal loss u/s 32(1) (iii) because the consideration was relatable to the value of the asset transferred

Commissioner of Income Tax, Thane-II versus M/s. S.C. Thakur & Bros. [2009 - TMI - 32257 - BOMBAY HIGH COURT] 

Revenue allege that Tribunal erred in allowing higher depreciation @ 50%/40% on the value of trucks/dumpers owned by the assessee – revenue contend that assessee was only a civil contractor & was not engaged in the business of, wisely out asset i.e. trucks/dumpers transportation - In view of Circular No. 609, higher rate of depreciation is also admissible when the motor lorry is used by the assessees in his own business of transportation of goods on hire – no infirmity in tribunal’s order.
COMMISSIONER OF INCOME TAX versus GUJARAT GUARDIAN LIMITED [2009 - TMI - 32231 - HIGH COURT DELHI] 

Tribunal allowing deduction of “export commission” to the assessee u/s 37(1), allowing depreciation to the assessee on “training fee”, allowing deduction of lump sum “prepayment premium” paid by the assessee to IDBI - once it is held that services had been rendered by the agent the quantum of commission that has to be paid is purely the discretion of the assessee over which the Revenue cannot sit on judgment – in all aspects, Tribunal has returned pure findings of fact which are not perverse

Shri Ramit Kumar Sharma, In re [2009 - TMI - 32230 - AUTHORITY FOR ADVANCE RULINGS] 
Eligibility for deduction u/s 80 IC(2) - raw castings have to pass a detailed description of process to acquire a different name ‘machined castings’ – new product ‘machined casting’ has been utilized as an essential part of a tractor - raw casting not retained substantial identity - applicant’s enterprise can be said to have undertaken business activities which amount to manufacture/production of an article different from the raw casting and therefore merits requisite deduction u/s 80-IC(2) 

COMMISSIONER OF INCOME TAX & ANR. VERSUS M/S. LARSEN & TOUBRO LTD. [2009 - TMI - 32229 - SUPREME COURT] 
Whether the assessee was under statutory obligation under Income Tax Act or the Rules to collect evidence to show that its employee had actually utilized the amount paid towards Leave Travel Concession(s)/Conveyance Allowance - It may be noted that the beneficiary of exemption u/s 10(5) is an individual employee - there is no circular of CBDT requiring the employer u/s 192 to collect & examine the supporting evidence to the Declaration to be submitted by an employee- Revenue’s appeal dismissed

COMMNR. OF INCOME TAX & ANR.VERSUS I.T.I. LTD. [2009 - TMI - 32228 - SUPREME COURT ] 
Whether the assessee was under statutory obligation under Income Tax Act or the Rules to collect evidence to show that its employee had actually utilized the amount paid towards Leave Travel Concession(s)/Conveyance Allowance - It may be noted that the beneficiary of exemption u/s 10(5) is an individual employee - there is no circular of CBDT requiring the employer u/s 192 to collect & examine the supporting evidence to the Declaration to be submitted by an employee- Revenue’s appeal dismissed

COMMISSIONER OF INCOME-TAX versus SIEMENS AKTIONGESELLSCHAFT [2009 - TMI - 32211 - BOMBAY HIGH COURT] 

Agreement to provide patents, information regarding certain contract products, assistance for the manufacture etc. – royalty, technical assistance fee - taxability in India – Tribunal rightly hold that the definition of the term “royalty” in Explanation 2 to Section 9(1)(vii) will not apply to the said term as used in DTAA between India & Federal Republic of Germany - income would be royalty but fall within expression ‘industrial or commercial profits’ within the meaning of Article III of DTAA.

Snowcem India Ltd. versus Deputy Commissioner of Income-Tax [2009 - TMI - 32209 - BOMBAY HIGH COURT] 
Whether Tribunal was right in holding that interest under Section 234B and 234C was leviable in case of computation of income under the provisions of Section 115JA - assessee contend that in a case of computation of income u/s 115JA, Section 234B and 234C are not leviable – book profit - question is answered in the negative against the Revenue and in favour of the assessee

M/s. KEC International Ltd. Versus Commissioner of Income Tax [2009 - TMI - 32208 - BOMBAY HIGH COURT] 
Packing credit - loan or advance for the purpose of purchase, processing and packing of goods - weighted deduction u/s 35B - Section 35B(1)9b)(viii) operates only when there is a performance of services outside India - Mere obtaining of a packing credit loan or payment of interest thereon in India cannot be said to entail the performance of any service outside India - weighted deduction under Section 35B(1)(b)(viii) on interest paid on export packing credit loans will not be deductible 

ANURAG JAIN Versus AUTHORITY FOR ADVANCE RULINGS AND ANOTHER [2009 - TMI - 32207 - MADRAS HIGH COURT] 
Held that authority had not gone beyond the jurisdiction holding that the two documents, namely, the associated employment agreement and the share purchase agreement were interlinked with each other and not totally different – AAR have considered the issue in best way – assuming that AAR had not interpreted the agreement, it would not be open for writ court to go into correctness of Authority - Petitioner voluntarily invited the ruling from AAR, so he is bound by the ruling - Petition dismissed

COMMISSIONER OF INCOME-TAX Versus LAXMI ENGINEERING INDUSTRIES [2009 - TMI - 32206 - RAJASTHAN HIGH COURT] 
Difference in the stock valuation - additions - even if there is some difference in the valuation of the said quantity of the stock in the balance sheet, as against the valuation shown in the bank, it cannot be said to be resulting into any income from undisclosed sources - AO had not been able to point out any discrepancy in the quantity of stock hypothecated to the bank and the quantity of stock as per accounts books – enhanced value was for obtaining loans – additions not justified

DEPUTY COMMISSIONER OF INCOME-TAX Versus CORE HEALTHCARE LTD. [2009 - TMI - 32205 - GUJARAT HIGH COURT] 

Advertisement expenses incurred by the assessee to create a brand image with enduring benefit are allowable as revenue expenditure - income on sale of empty containers (in which raw materials were purchased) – directly relatable to manufacturing activity of the industrial undertaking, hence entitled to special deduction u/s 80HH & 80I – further, loans/borrowings from specified financial institutions are includible in computing capital for the purpose of section 35D

J. K. SYNTHETICS LTD. Versus COMMISSIONER OF INCOME-TAX [2009 - TMI - 32204 - DELHI HIGH COURT] 
Commission paid to the directors - there is no fixed commission that is paid to any of the directors and the amount of commission may vary depending upon the decision of the board of directors of assessee - different amounts were paid to different directors and no fixed amount was paid or determined – therefore, it is held that the commission paid to the directors cannot be said to be remuneration as contemplated by section 40(c) - disallowance was permissible in view of section 40(c)

KRISHNAGOPAL versus DIRECTOR OF INCOME-TAX (INVESTIGATION) AND ANOTHER [2009 - TMI - 32203 - MADHYA PRADESH HIGH COURT] 

Petitioner prays for quashing of warrant of requisition issued u/s 132A - respondent was in possession of the information from which he had reason to believe that the money & silver seized from the petitioner represent wholly or partly assets which have not or would not have been disclosed for the purposes of income-tax - It cannot be held that the belief of respondent was either unreasonable or based on irrelevant information - hold that the warrant of requisition is valid – petition dismissed 

MRS. FARHANA SAIT Versus ASSISTANT COMMISSIONER OF INCOME-TAX AND OTHERS [2009 - TMI - 32202 - MADRAS HIGH COURT] 

Recovery proceedings against assessee and her husband – attachment/sale of property – assessee could not claim to be third party on the ground that she was the ex-wife of the assessee and that the properties in question which were attached, were “orally gifted” to her by her ex-husband - no evidence shown to prove said oral gifts - proceedings relating to period prior to divorce ("Talaq") cannot be held invalid – appeal dismissed

KARNATAKA URBAN INFRASTRUCTURE DEVELOPMENT FINANCE CORPORATION Versus CIT AND ANOTHER [2009 - TMI - 32201 - KARNATAKA HIGH COURT] 

Failure to deduct TDS from the reimbursement of expenditure made to its non-resident consultant-companies – assessee contend that it had deducted taxes on behalf of the non-resident companies on the payments made to them, it was under the bona fide belief that the amount spent towards accommodation and conveyance of the officers/employees of the non-resident companies was not required to be treated as a part of their income - penalty u/s 201 is set aside - interest u/s 201(1A) is confirmed

RAMGOSRI CONSTRUCTIONS P. LTD. Versus INCOME-TAX OFFICER [2009 - TMI - 32200 - MADRAS HIGH COURT] 

Tribunal remitted the matter back for fresh ascertainment of facts - since there were materials before the Assessing Officer as well as the appellate authority for them to draw the respective conclusions, tribunal was not justified in remanding the case - assessee’s submission that tribunal was not correct in remitting the matter to AO, is acceptable - finding of the Tribunal that the appellate authority had not gone into the relevant details, is not correct.

COMMISSIONER OF INCOME-TAX Versus OFFICIAL LIQUIDATOR OF ESSAB COMPUTER P. LTD. [2009 - TMI - 32199 - GUJARAT HIGH COURT] 

Addition u/s 43B – Certificate produced by the assessee certified that the sales-tax amount collected by the assessee was not paid to Govt. but was converted into loan - Circular No.496 made clear that if the sales tax due to the Government is converted as a loan which may be repaid by the assessee subsequently by installments, the Dept. shall treat the sales tax dues as actually paid for all purposes – additions were rightly deleted by CIT (A) & ITAT – amount could not be disallowed

COMMISSIONER OF INCOME-TAX Versus TAMILNADU SMALL INDUSTRIES DEVELOPMENT CORPORATION [2009 - TMI - 32198 - MADRAS HIGH COURT] 

Assessee who advances loan, levies penal interest in case of default – assessee’s claim for bad debts on ground that it had waived the penal interest and interest received was subsequently written off - there is no any evidence with regard to the write off or with regard to waiver of penal interest – matter is remitted to AO to ascertain whether the assessee refunded the penal interest to the debtors and if so, relief shall be granted in the year in which such amounts were refunded. 

COMMISSIONER OF INCOME-TAX Versus AMRIT SOAP CO. [2009 - TMI - 32197 - PUNJAB AND HARYANA HIGH COURT] 

Interest on capital borrowed - proviso to Section 36(1)(iii) was introduced w.e.f. 1.4.04 - proviso is prospective and it is not applicable to the A.Y. 2001-02 – AO was not right in disallowing the claim for deduction - Whether Tribunal was justified to allow interest @ 18% to close relatives covered under S. 40A(2)(b) - Tribunal finding that the interest paid was not higher than rate of interest paid to other creditors, is finding of fact - no question of law arise – disallowance not justified

COMMISSIONER OF INCOME-TAX Versus GUJARAT GAS CO. LTD. [2009 - TMI - 32196 - GUJARAT HIGH COURT] 

Depreciation - assessee has got the electrical equipment and leased out the same on rent to Rajasthan State Electricity Board under his lease agreement – assessee received lease rent - tribunal after appreciation of evidence found that transaction of leasing out the equipment was genuine and allowed the depreciation – tribunal’s finding is a finding of fact – therefore, no question of law arise – revenue’s appeal dismissed

COMMISSIONER OF INCOME-TAX Versus REALEST BUILDERS AND SERVICES LTD. [2009 - TMI - 32195 - DELHI HIGH COURT] 

AO disallowing the deduction claimed in respect of bad debts - It is a settled position of law that the assessee does not have to establish the bad debt and he merely has to indicate that the bad debt was written off in his books in the year in question. That has already been done – therefore, deduction is allowable u/s 36(1)(vii) – revenue’s appeal dismissed

COMMISSIONER OF INCOME TAX Versus QATALYS SOFTWARE TECHNOLOGIES LTD. [2009 - TMI - 32194 - MADRAS HIGH COURT] 

Validity of reassessment - Tribunal held that reassessment proceedings were invalid - Whether in the facts and circumstances of the case, the Tribunal was right in holding that the assessing officer is barred in initiating the proceedings under section 148 when the time for issuance of notice under section 143(2) had not expired – revenue’s appeal dismissed

SAKTHI TOURIST HOME Versus COMMISSIONER OF INCOMETAX [2009 - TMI - 32193 - KERALA HIGH COURT] 


Assessee claim for spreading over of unexplained investment for several years, is not permissible because S. 69B specifically states that the unexplained investment should be treated as the income of the year in which investment is made - claim for spreading over of the investment can be granted only if it is proved that the investment is made in several years - valuation of assets which is a pure factual issue, therefore, tribunal’s decision of rejecting the claim require no interference 

COMMISSIONER OF INCOME-TAX Versus P. NATESAN ACHARY [2009 - TMI - 32030 - KERALA HIGH COURT] 

Additions made u/s 69A – seizure of gold ornaments – assessee’s statement that other goldsmiths are owner of those seized items was not accepted by excise and income-tax authorities – finding of excise authorities and income-tax authorities that assessee was owner of those items, cannot be discarded - Tribunal acted perversely in accepting the explanation offered by the assessee and other goldsmiths and subsequently deleting the additions - Held that additions were rightly made.

Commissioner Income Tax Versus M/s Kashipur Rice Mills P. Ltd. [2009 - TMI - 32029 - HIGH COURT ALLAHABAD] 

Maintainability of the appeal – revenue’s submission that copy of the judgment and order dated 20.04.2005 passed by ITAT was served in the office of the CIT on 21.04.2008 and as such the appeal preferred by them is well within time, is rejected – revenue has not approached this Court with clean hands as he was aware about the contents of the judgment and order dated 20.04.2005 in the year 2005 itself - impugned revenue’s appeal is dismissed on the ground of limitation.

Commissioner of Income Tax Versus M/s Kanpur Colonisers (P) Ltd. [2009 - TMI - 32028 - HIGH COURT ALLAHABAD]

Whether Tribunal was justified in allowing the expenditure incurred on agricultural operation by the assessee - question is answered in favour of Revenue holding that the Tribunal erred in treating the expenditure incurred towards the plantation of eucalyptus trees as revenue expenditure and the same could not have been treated to be expenditure incurred on agricultural operation – assessee’s contention that eucalyptus trees planted by him could be treated to be stock in trade, is rejected
CIT-I Versus Pradeshiya Industrial & Investment Corporation [2009 - TMI - 32027 - HIGH COURT ALLAHABAD] 

Whether Tribunal was justified in holding that the income could be properly reduced from the method of accounting employed by the assessee within the meaning of proviso to Section 145 (1) only because it was in accordance with Section 209 (3) (b) of the Companies - Whether Tribunal was justified in law in deleting the said disallowance – in view of decision of this Court in CIT vs (PICUP) U.P. Ltd., issue is decided in favour of the assessee and against the Revenue. 
The Commissioner of Income Tax, Varanasi and another Versus M/s. Jhunjhunwala Vanaspati Ltd. [2009 - TMI - 32026 - HIGH COURT ALLAHABAD] 

Temporary use of the borrowed funds by investing and earning interest according to the Tribunal was not an investment of a nature which would bring the interest income under the head 'income from other sources' - decision of the Tribunal on the above point is correct - whether Tribunal was justified in holding that the expenses incurred for raising public issue is revenue expenditure in nature - matter be listed again for further hearing on this question 
Assistant Commissioner of Income Tax Versus M/s Vikram Tractors [2009 - TMI - 32025 - HIGH COURT ALLAHABAD] 

Claim of discount for the sale of tractors - For the claim of such discount the full details, including the date of payment, name and address of the customer, Bill No., cost of tractor, amount of discount paid and other details, have been furnished before the Assessing Authority - no case has been made out that the discount has actually not been paid by the assessee - Tribunal was justified in upholding the admissibility of expenses – discount are allowable - Revenue’s appeal is dismissed

Dr. Vinod Kumar Rai & Subhash Chandra Kesarwani Versus The ITAT, Allahabad & others [2009 - TMI - 32024 - HIGH COURT ALLAHABAD] 

Period of limitation prescribed under sub-section 3 of Section 253 would commence from the date the order is communicated to the Commissioner, Income Tax and not from the date of communication of the order to Assessing Authority - order dated 3.10.2006 was received by C.I.T. on 17.11.2006 and, therefore, the appeal filed by revenue before tribunal on 12.1.2007, was well within time – hence, assessee’s appeal dismissed.
2009 - TMI - 32988 - HC 


Power to issue warrant for search - Mere empowering certain specified Deputy Directors of Income-tax (Investigation) and Deputy Commissioners by virtue of the mere re-designation of Deputy Directors of Income-tax as Joint Directors of Income-tax, would not, itself mean that a Joint Director of Income-tax is also empowered – held that there is no notification issued by the CBDT specifically empowering any Joint Director of Income-tax (Investigation) to authorize action under Section 132(1)

2009 - TMI - 32987 - HC 


Whether the loss determined by the Assessing Officer, being different from the loss as claimed by the assessee in the return, can be carried forward in view of the provisions of Section 80 r.w.s. 139(3) - Whether the tribunal has erred in law in holding that the AO had exceeded its jurisdiction in not allowing the carrying forward of the loss after the tribunal had issued directions in the earlier round - Both questions of law are answered in favour of the assessee and against the Revenue

2009 - TMI - 32986 - HC 


Held that that interest under sections 234B and 234C is to be charged after the tax credit (MAT credit) available under section 115JAA is set off against tax payable on the total income - Tribunal was correct in law in holding that rectification could not be made by the Assessing Officer under Section 154 of the Income Tax Act, 1961 as the issue regarding charging of interest under Section 234-B of the Act without giving set off of MAT credit available to the Assessee was highly debatable

2009 - TMI - 32984 - HC 


Challenge to ruling of AAR – held that Authority while giving a finding of fact that none of activities mentioned in Ex. (2) to S. 9(1)(1) is carried on by the petitioner in India, it then erroneously applied the ratio of decision of SC in the case of R.D.Aggarwal and Anglo French Textile Co., to hold that the activity of liaison offices of the petitioner constituted a ‘business connection’ in India and hence, income shall be deemed to accrue/arise in India, to petitioner in UAE

2009 - TMI - 32983 - HC 


Whether reopening of the assessment beyond four years is justified – reassessment order on ground that goodwill is not an intangible asset and, therefore, not eligible for depreciation u/s 32(3)(b) – since there was no failure on the part of the petitioner to disclose all facts, the reopening of the assessment after the expiry of 4 years cannot be sustained - ingredients of section 147 are not fulfilled by revenue - notice issued u/s 148 after the expiry of four years is quashed and set aside

2009 - TMI - 32982 - HC 


Trust – huge demands - Whether C.I.T. (A) is justified in declining to grant absolute stay of demands during pendency of appeals – CIT (A) directed the petitioner to pay 10% of the demands i.e.1.5 crore now and remaining till disposal of appeal - fact that the undisclosed income on account of donation been taxed in the hands of trust as well as the principle trustee, order of C.I.T. (A) is modified - stay of recovery shall be subjected to furnishing of bank guarantee in sum of 1.50 crore

2009 - TMI - 32981 - HC 


Power to issue warrant for search - Mere empowering certain specified Deputy Directors of Income-tax (Investigation) and Deputy Commissioners by virtue of the mere re-designation of Deputy Directors of Income-tax as Joint Directors of Income-tax, would not, itself mean that a Joint Director of Income-tax is also empowered – held that there is no notification issued by the CBDT specifically empowering any Joint Director of Income-tax (Investigation) to authorize action under Section 132(1)

2009 - TMI - 32906 - SC 


Fluctuation in rate of exchange - Increased liability in respect of loans taken - in which year, loss incurred on “revenue account” should be deducted u/s 37(1) - held that loss suffered as on the date of balance sheet is an item of expenditure u/s 37(1) - increase in liability on “capital account” - scope of S. 43A (unamended) prior to 1.4.03 – assessee entitled to adjust the actual cost of imported assets at each balance sheet date - held that amended section is amendatory, not clarificatory

2009 - TMI - 32902 - HC 


Agreement between assessee, a non-resident co. and Indian statutory corporation - contract was divided into four contracts - offshore supply of equipments, offshore services of erection, testing and commissioning, civil construction and the commissioning – all responsibility rested on the assessee – held that activity under the contracts are inextricably linked and it was a composite contract - "business connection" existed – part of profits from offshore supply deemed to arise in India

2009 - TMI - 32901 - HC 


Effect of deletion of the explanation w.e.f. 1.6.1999 on the right of appeal vis-a-vis intimation u/s 143 (1) – Since the case in hand relates to A.Y 1995-96, this explanation will be very much applicable - Tribunal was not justified in holding that no appeal lies against the order of intimation u/s 246 – held that appeal is maintainable from order of intimation

2009 - TMI - 32900 - HC 


Cash credits in account of person from whom assessee made purchases – even if the assessee did incur expenditure, the equivalent debit in the P/L Account would neutralize each other and no addition could be made – proviso to S. 69C inserted w.e.f. 1.4.99 not applicable for A.Y. 1987-88 - therefore, amount covered by cash credits would be an allowable deduction u/s 37 and it cannot be treated as income of the assessee

2009 - TMI - 32899 - HC 


Interpretation of S. 5 (2) – liability to assessment - Assessees, non-residents had subscribed to debentures issued by M/s O – claim of the assessees is that the income of interest on debentures should be assessed on receipt basis, and not on accrual basis - Tribunal was right to hold that income from interest on debentures which was a “foreign exchange asset” was assessable on accrual basis and not on receipt basis – held that non-resident is assessable on income which has accrued to him

2009 - TMI - 32898 - HC 


Case of the Assessee is that the Assessee Company is the Company in which the public are substantially interested as defined u/s 2(18) since more than 50% of the shares are held by two Companies “to which this clause applies” – contention of assessee is acceptable – two companies even if not fulfilling conditions laid down in section 108(b), but covered under definition of S 2(18) – therefore, assessee company is also covered by S. 2(18) - assessee should be treated as a Public Limited Company

2009 - TMI - 32897 - HC 


Valuation of closing stock of “bagasse” - assessee had not disclosed the closing stock of Bagasse as it was not being sold by it in open market & it is only used as fuel - Tribunal was justified in concluding that closing stock to be valued at cost or market price which ever is lower - valuation shown by assessee at the cost price was correct – guest house expenses not allowable – regarding interest levied u/s 220(2), no liability to pay interest arise prior to date of notice of demand u/s 156

2009 - TMI - 32896 - HC 


Time of accrual of income - assessment - assessee was director of the company - assessee was to receive commission at the rate of 1 per cent. on the net profits of the said company - no due date was fixed for the payment of the commission - held that the commission was taxable in the year in which the profit of the company was finalised and the accounts were assessed – reference is answered in favour of the appellant

2009 - TMI - 32895 - HC 


Deduction of income tax by the employer from the gratuity amount - contention that the gratuity amount is also liable for income-tax is rejected - Income-tax Act excludes the gratuity amount to the extent of limit prescribed under the IT Act - Hence, deduction of income-tax by the Corporation is contrary to S. 10(10) (iii) - in so far as the deduction towards damage is concerned, which was caused to bus due to accident by employee, employer is entitled to deduct damages from the gratuity amount

2009 - TMI - 32894 - HC 


Commission paid to the sister concern – attempt to evade tax - revenue allege that commission paid was excessive and unreasonable payment – revenue has not shown how the assessee evaded payment of tax by alleged payment of higher commission to its sister concern since the sister concern was also paying tax at higher rate –therefore, incentive commission paid to the sister company, even if it was more than other sub-agents is allowable for deduction

2009 - TMI - 32893 - HC 


Additions during block assessment – AO made additions of agricultural income as undisclosed income for block period – assessee plea is that entire amount of agricultural income has been disclosed to the Department through regular returns, well before the search – no valid material produced by revenue to prove the contrary – moreover, additions are not relatable to any material found during search –hence, amount cannot be treated as undisclosed income for the purpose of making block assessment

2009 - TMI - 32892 - HC 


Replacement cost of machinery – AO held that capacity of the machinery had increased and provided an enduring benefit and advantage in the production and disallowed the claim of assessee for deduction as revenue expenditure – Commissioner held that addition should be deleted and treated as revenue expenditure - issue involved is covered by the SC’s decision in the case of CIT v. Ramaraju Surgical Cotton Mills - matter to the CIT (Appeals) with a direction to consider the matter again afresh

2009 - TMI - 32891 - HC 


Assessee, conducting rides at amusement park - payment made for advice on application of techniques of predictive breakdowns so that the assessee can execute predictive maintenance of the structures from time to time - Tribunal concluded that there was no addition in the capital field and the expenditure was incurred by the assessee in the interest of its business - Tribunal rightly held that the expenditure was of a revenue nature and was not in the capital field.

2009 - TMI - 32845 - HC 


Scope of power of tribunal u/s 254 (2) to rectify mistakes in its order – held that tribunal has no power to recall and review the earlier order which is beyond the scope of S. 254 (2) – Tribunal in earlier order allowed deduction of 1/10th of expenditure incurred on issue of shares – on application, tribunal is not justified in allowing entire claim of deduction holding them as revenue expenditure - impugned order deserves to be set aside by allowing this appeal

2009 - TMI - 32844 - HC 


AO has granted relief only of interest under KVSS and adjusted refund of AY 1982-83 to the demand of AY 1984-85. Petitioner has challenged the authority of the relief under KVSS to claim benefit beyond interest and adjustment of refund without prior intimation under section 245 – HC did not find the merit in the case and rejected the writ petition.

2009 - TMI - 32843 - HC 


Search and seizure – savings bank accounts, F.D.’s, bank lockers standing in the name of S and N – assessee contended that they did not belong to him and belonged to his father - during the appeal proceedings, assessee filed the order of probate of will of late father, which included the assets standing in the names of S and N and were found to be correct – finding of tribunal that father of assessee had the resources to bequeath, is finding of fact – no substantial question of law arise

2009 - TMI - 32842 - HC 


Reassessment notice to individual on ground that he and other fourteen others functioned as an AOP – notice was issued to petitioner stating that there was failure on the part of AOP to file a return of income offering the prize money for taxation – it is clear that claim of prize winning ticket was made by 15 individual persons - held that, since there was no failure on part of petitioner to file a return, notice issued after 4 years is time barred, so it is quashed

2009 - TMI - 32841 - HC 


Tax collected at source not deposited to credit of Central Govt. within due date – Directors cannot be responsible for the default in deposit of the TDS amount – prosecution was to be quashed against the petitioners (directors)

2009 - TMI - 32840 - HC 


Search – block assessment - additions on basis of search proceedings, record and reply submitted by assessee to questionnaire - Assessee contend that addition to undisclosed income was in contravention of S. 158BB & 158BC – but assessee has filed to point out as to how the additions on account of income from hotel to the income from other sources, were contrary – hotel was functional throughout the relevant year - moreover addition were not made on higher side – additions are sustainable

2009 - TMI - 32839 - HC 


Assessee, charitable society letting out the building to another society to run the educational institution – whether assessee is entitled to exemption on such rental income – rental income earned by the assessee was being utilized for the purposes of imparting education by maintaining the buildings and constructing new buildings for the same purpose – Commissioner of Income-tax (Appeals) and the Income-tax Appellate Tribunal have rightly held that assessee is entitled to exemption u/s 11

2009 - TMI - 32838 - HC 


Industrial undertaking - Assessee sought deductions u/s 80J on the gross total income before allowance - Whether Tribunal was right in law in allowing deduction u/s 80J and investment allowance of the current year before allowing depreciation of the current year – held that, before allowing deduction under section 80J, the gross total income which is arrived at after granting of deductions for the previous year prior thereto has to be considered - question is answered in favour of the Revenue

2009 - TMI - 32837 - HC 


Assessing Officer had failed to afford an opportunity to the respondent-assessee to cross-examine the persons whose statements were recorded by him, before passing the assessment order under section 143/147 - action of the Assessing Officer was unacceptable in law - naturally, there was nothing wrong up to the stage of recording the statements of the four persons - proceedings conducted by the AO after recording the statements of the aforesaid individuals are liable to be set aside

2009 - TMI - 32836 - HC 


Amendment to S. 32(2) w.e.f. 01.04.1997 – unabsorbed depreciation - Tribunal has rightly come to the conclusion that the assessee is entitled to the unabsorbed depreciation brought forward as on 01.04.1997 and could be set off against the business profits - Tribunal was right in law in remitting back the matter to the file of the Assessing Officer for verification, as to how much depreciation was available up to 01.04.1997, that could be included in the income of the assessee

2009 - TMI - 32835 - HC 


Pursuant to notice issued u/s 148, the assessment u/s 143 was completed – Tribunal set aside the assessment order on the ground that the notice issued u/s 148, was defective inasmuch as the notice did not disclose the status of assessee – since AO cured the defect and passed a fresh assessment order which was the subject matter of appeal before the tribunal, appeal to HC is infructuous - precious court time should not be wasted for determining the academic issues

2009 - TMI - 32834 - HC 


Eligibility of petitioner for benefits of Kar Vivad Samadhan Scheme - for becoming eligible for applying under the Scheme, the issue in respect of which the benefit is claimed should be one pending in appeal, revision, reference etc. before any authority or court on the date of application - admittedly, the draft statement did not contain the question of law in respect of the issue for which the petitioner sought the benefit of the Scheme – assessee not eligible for benefit of Scheme

2009 - TMI - 32833 - HC 


Application for rectification of mistake filed by assessee u/s 254 (2) were allowed by tribunal on ground that certain decision of the SC overruling the decisions of the HC had not been considered by it while disposing of the appeals – mistake can be said to be a "mistake apparent from the record" which could be rectified u/s 254(2) - tribunal rectifying its mistake could not be found fault with - no question of law can be said to arise out of the impugned order – revenue’s appeal dismissed

2009 - TMI - 32832 - HC 


Whether Tribunal was right in law in holding that the assessee, who is a doctor in medical profession, was entitled to investment allowance under section 32A of the Income-tax Act, 1961, on scanning machine – held that purchase of a scanner machine at the hands of a doctor in the medical profession is entitled to be treated as plant for deduction of investment allowance under section 32A - reference is accordingly, answered against the Revenue and in favour of the assessee

2009 - TMI - 32831 - HC 


Liability to pay court fee for preferring an appeal to the Tribunal - person aggrieved by an order imposing penalty, approaches the Tribunal by preferring an appeal – Tribunal calling for fees based on income assessed - Imposition of penalty under section 271 of the Income-tax Act, 1961, has no connection or bearing with the total income of the assessee – order of the Tribunal is set aside and the matter is remitted back to the Tribunal decide the appeal of the petitioner on the merits

2009 - TMI - 32830 - HC 


Prosecution launched u/s 276C and 277 on basis of diary found during search which revealed that certain additional income was not explained in the income-tax return filed – AO made additions on basis of entries in diary – assessee filed appeal against assessment order and simultaneously obtained stay of criminal prosecution during pendency of appeal before the income tax authorities – since tribunal has deleted additions, entire criminal proceedings was to be quashed

2009 - TMI - 32829 - HC 


Kar Vivad Samadhan Scheme – petitioner discharged the liability after reckoning the adjustment – petitioner having discharged the balance tax liability after reckoning the adjustment made, cannot request for reversal of the adjustment subsequently – petitioner's contention that adjustment under section 155 is made without notice to the petitioner and, therefore, adjustment is not binding on the petitioner, is not acceptable

 Qazi Shabir Ahmed Versus Income tax Officer and ors. [2009 - TMI - 32772 - JAMMU AND KASHMIR HIGH COURT] 


Income from un-disclosed sources – submission that agreement to sell produced before first Appellate Authority has not been considered while sustaining additions - finding of CIT (A) that the amount received allegedly for sale of land cannot be co-related with the dates of deposits in the bank account, is based on valid reasons – CIT (A) has held that the agreement to sell being an additional evidence is not covered by exceptions of Rule 46A(1) – no question of law arise – appeal dismissed

H. S. Raina Versus Income Tax Officer [2009 - TMI - 32771 - JAMMU & KASHMIR HIGH COURT] 


Addition u/s 69C - construction of house - assessee failed to establish source of expenditure - whether such expenditure be deemed to be the income of assessee – explanation by the appellant was repayment of loans– since there was nothing to suggest receipt of loans and utilization thereof for construction, they cannot be accepted as withdrawn for construction of house - claim that calendar year 1991 had two financial years and as such the deemed income should be bifurcated, is not acceptable

M/s. Prasad Agents Private Ltd. Versus Income Tax Officer [2009 - TMI - 32754 - BOMBAY HIGH COURT] 


Losses suffered on account of book valuation – explanation to S. 73 will cover both shares which are stock in trade and shares which are traded in the F.Y. for purpose of considering the loss and profit for that year – there can be no difference between the losses suffered in the course of trading by delivery and losses in terms of the book value - Tribunal rightly hold that the loss of profit on account of valuation amounts to revenue losses or revenue receipt – assessee’s appeal dismissed

Commissioner of Income-tax, New Delhi Versus Eli Lilly & Company (India) Pvt. Ltd. [2009 - TMI - 32752 - SUPREME COURT ] 


TDS on salary paid in foreign country by foreign company to its employees working in India - S. 192(1) has to be read with S. 9(1)(ii) read with the Explanation. Therefore, if any payment of income chargeable under the head “Salaries” falls within S. 9(1)(ii) then TDS provisions would stand attracted, on account of services rendered in India - however SC gave relief where tax has been paid in India on such foreign income. Since issue is a nascent, penalty waived – 104 civil appeals disposed

COMMISSIONER OF WEALTH TAX Versus HOTEL ORNATE (NILGIRI) P. LTD. [2009 - TMI - 32733 - BOMBAY HIGH COURT] 


Land purchased on which party constructed building existed which was not usable – land is an asset assessable to wealth tax u/s 40(3)(v) - held that section 40(3)(v) will not apply to any unused land held by the assessee for construction of hotel for a period of two years from the date of acquisition – land is exempted from tax only for period of 2 years from date of acquisition - matter is remanded to AO for determining the value of the land and thereafter to pass appropriate order

M. V. AMARASHETTY Versus CHIEF COMMISSIONER OF INCOME-TAX AND ANOTHER (No. 1) [2009 - TMI - 32732 - KARNATAKA HIGH COURT] 


Petitioner request for relief u/s 220(2A), that is for waiver of interest payable on the delayed payment of tax demanded pursuant to a notice issued under section 156 of the Act and for defaulting in payment of tax beyond the permitted period – Commissioner rejecting the request showing non co-operation of assessee with department for concluding the assessment – held that assessee had non bona fides to claim the benefit of waiver of interest u/s 220(2A)

COMMISSIONER OF INCOME-TAX Versus H. P. STATE CIVIL SUPPLIES CORPORATION LTD. [2009 - TMI - 32731 - HIMACHAL PRADESH HIGH COURT] 


Whether Tribunal was right in holding that the change in the method of valuation of closing stock by the assessee from FIFO method to average cost method was justified – Whether Tribunal was justified in deleting the addition made on account of change in the method of valuation of closing stock – practical difficulties was given reason for change in method - assessee has given reasonable grounds for changing the method – therefore, questions are answered in affirmative and against the Revenue

COMMISSIONER OF INCOME-TAX Versus CHOLOMANDALAM INVESTEMNT AND FINANCE CO. LTD. [2009 - TMI - 32730 - MADRAS HIGH COURT] 


Reassessment proceedings were taken after four years to withdraw the depreciation - assessee had furnished the invoices for purchase of assets on which 100 % depreciation were claimed, there was no failure on the part of the assessee in disclosing material facts necessary for assessment – held that reassessment proceedings were not valid

YOGENDRA PRASAD AND OTHERS Versus STATE OF BIHAR AND OTHERS [2009 - TMI - 32729 - PATNA HIGH COURT] 


Application for quashing the entire proceeding against the petitioners u/s 276 and 277 – tribunal set aside original assessment by directing fresh assessment – assessee paid tax as per fresh assessment - absence of any mala fide intention on the part of the petitioners in paying the income-tax - continuance of the criminal proceeding for which the petitioners are facing trial in the court below will only amount to an abuse of the process of law – petition is allowed – prosecution quashed

MAHALAXMI FABRIC MILLS LTD. Versus ASSISTANT COMMISSIONER OF INCOME-TAX [2009 - TMI - 32728 - GUJARAT HIGH COURT] 


Profits derived by the assessee from the export of goods – claim for deduction u/s 80HHC – tribunal was right in reducing the said profits by the amount of carried forward depreciation and investment allowance, before allowing deduction u/s 80HHC – appeal of assessee is dismissed

UPLAKSH METAL INDUSTRIES Versus COMMISSIONER OF INCOME-TAX [2009 - TMI - 32727 - PUNJAB AND HARYANA HIGH COURT] 


ROM application – tribunal restored the order of AO of madding additions on account of entries relating to trade credits - Application for rectification before the Tribunal u/s 254(2) dismissed on ground that it amounts to review – held that rectification is confined to correction of mistake apparent on the face of record and not a mistake with regard to debatable questions – tribunal rightly dismissed the application filed by assessee

COMMISSIONER OF INCOME-TAX Versus MALBOROUGH POLYCHEM P. LTD. [2009 - TMI - 32726 - RAJASTHAN HIGH COURT] 


Industrial unit – claim for deduction under section 80HH and 80-I - such deduction was never denied to the assessee in the earlier assessment years - principle of consistency requires, that the view taken by the Department in the preceding years should not be disturbed, unless there is a change in the factual and legal position – since deduction was given in previous year, deduction is allowed to assessee

PADMASHREE KRUTARTH ACHARYA INSTITUTE OF ENGINEERING AND TECHNOLOGY Versus CHIEF CIT [2009 - TMI - 32725 - ORISSA HIGH COURT] 


Petitioner’s application for grant of approval for exemption u/s 10(23C) (vi) - application was not considered by Chief Commissioner and rejected on the ground that the said application was filed beyond time – Chief Commissioner may condone the delay - there is no clear statutory bar preventing such condonation - application for condonation should be considered on the merits. Then the application for grant of exemption may be considered on the merits

MEHSANA DIST. CO.OP. MILK PRODUCERS' UNION LTD. Versus CIT [2009 - TMI - 32724 - GUJARAT HIGH COURT] 


Whether Tribunal was right in law in holding that the amount transferred by Co-operative society to reserve fund u/s 67 of Gujarat Co-operative Societies Act, 1961 was not a diversion of income at source by overriding title – Held, yes - Tribunal was right in law in holding that the transfer to reserve fund cannot be treated as a business expenditure and allowed deduction under section 28/37 of the Income-tax Act, 1961

Cartini India Limited Versus Additional Commissioner of Income Tax [2009 - TMI - 32746 - BOMBAY HIGH COURT ] 


Validity of notice issued u/s 148 to reopen the assessment – AO rejecting the objections raised by the petitioner regarding the reopening of assessment - assessment is sought to be reopened on the basis of the material based on which a final decision has already been taken, and therefore, the reopening of the assessment based on the very same materials to take a contrary view constitutes reopening on account of change of opinion which is not permissible u/s 147 - notice is quashed and set aside

Miss. Deanna J.Jeejeebhoy Versus Wealth Tax Officer [2009 - TMI - 32744 - BOMBAY HIGH COURT] 


Net wealth – net assets – deduction on account of debt owed - Once it is accepted that the security deposit taken by the applicants was a debt in respect of property which was chargeable to wealth tax then the said security deposit could not amount to a debt covered by section 2(m) (ii). Merely because a part of the amount obtained by the applicants were invested in capital investment bonds which were not chargeable to wealth tax, that by itself does not change the nature of the debt

Hindustan Foods Ltd. Versus The Deputy Commissioner of Income-tax [2009 - TMI - 32743 - BOMBAY HIGH COURT ] 


Assessee borrowed money through redeemable debentures – redemption of redeemable debentures, issued in 1988 was due in 1995 - certain repayments were not claimed by the public by way of redemption and an amount of Rs.49.06 lakhs remained unpaid without being claimed by the Debenture holders till the AY 1999-2000 – assessee transferred amount of unclaimed debentures to the General Reserve Account and utilized in its business - sum of Rs.49.06 lakhs was taxable as income of the Appellant

The Commissioner of Income-Tax Versus M/s. Polycott Corporation [2009 - TMI - 32742 - BOMBAY HIGH COURT] 


Whether I.T.A.T. is right in directing A.O. to compute the deduction u/s 80HHC after the books of accounts having been made up with the total export turnover ascertained, holding that the reduction in the invoice amount having been approved by R.B.I., the original sales price stands modified to this extent and such modified price only should be included as part of export turnover – Held, yes – Revenue plea that, that adjusted export value should be excluded from the export turnover, is rejected

SECRETARY, CENTRAL BOARD OF DIRECT TAXES AND ANOTHER Versus B. K. SINHA [2009 - TMI - 32741 - KARNATAKA HIGH COURT] 


Assessee under an agreement with Foreign Company (employer) rendered his services from India - claim for deduction under section 80RRA rejected on the ground that, no visits to abroad for rendering service is envisaged in the agreement - merely because assessee rendered services to a foreign employer by remaining in India, they cannot be entitled to the benefit of section 80RRA – petition dismissed

COMMISSIONER OF INCOME-TAX Versus NIRMA CHEMICALS WORKS P. LTD. (and vice versa) [2009 - TMI - 32740 - GUJARAT HIGH COURT ] 


Jurisdiction of CIT to pass order u/s 263 - preconditions for exercise of jurisdiction u/s 263 were not fulfilled – AO partially disallowing the claim u/s 80I – Commissioner (Appeals) allowed the appeal of assessee against the AO’s order – subsequently, Commissioner u/s 263 in revision order disallowed the claim – since it is not a case of an order prejudicial to revenue, Tribunal is not justified in upholding the exercise of powers under section 263 by Commissioner of Income Tax to be valid

COMMISSIONER OF INCOME-TAX Versus K. THANGAMANI [2009 - TMI - 32739 - MADRAS HIGH COURT] 


Assessee indulged in the act of fabricating TDS certificates and collecting refund from the income tax department – fraudulent practice adopted by him for preparation of false TDS certificates and returns and obtaining refunds from Department - inclusion in the income of the assessee - income from such refunds is taxable as an income under a “residuary” head - Income tax Act considers the income earned legally as well as tainted income alike

ROLAND EDUCATIONAL AND CHARITABLE TRUST Versus CHIEF COMMISSIONER, INCOME-TAX [2009 - TMI - 32738 - ORISSA HIGH COURT] 


Educational institution – It filed an application for exemption u/s 10(23C)(vi) with another application for condonation of delay in presenting the application under section 10(23C) (vi) - Chief Commissioner refused to entertain and admit the application made u/s 10(23C)(vi) on the ground that it was filed belatedly & statute does not vest any power with him to condone the delay – held that there is no provision in IT Act to condone delay in filing application u/s10(23C)(vi)

M. V. AMAR SHETTY Versus CHIEF COMMISSIONER OF INCOME-TAX AND ANOTHER (No.2) [2009 - TMI - 32737 - KARNATAKA HIGH COURT] 


Refusal of granting relief of waiver of interest u/s 220(2A) – assessee pleaded that on account of his ill-health and financial problems, he was seeking relief u/s 220(2A) - no reasoning given regarding the genuine hardship of the assessee – no reasoning on fact that default was beyond the control of assessee – impugned order merely states that the assessee has not satisfied the conditions of s. 220(2A) and had not co-operated with dept. - order refusing the waiver of interest is set aside

PREHLADBHAI NARANBHAI PATEL Versus N.K.C NAIR, INCOME-TAX OFFICER [2009 - TMI - 32736 - GUJARAT HIGH COURT] 


Notice u/s 148 – claim made with insurance company on account of loss due to fire – subsequent report of insurance company stating loss was less than claimed - in the absence of any failure on the part of the petitioner, the impugned notice could not have been issued beyond a period of 4 years to reduce the loss - - it is not possible to state that there was any omission to fully and truly disclose all material facts relevant for the assessment - impugned notice is quashed and set aside

COMMISSIONER OF INCOME-TAX Versus TIDE WATER MARINE INTERNATIONAL INC. [2009 - TMI - 32735 - UTTARAKHAND HIGH COURT] 


Failure to deduct tax at source - assessee, a non-resident foreign company - another non-resident foreign company has engaged the assessee in the business of exploration/production of mineral oils, which did not deduct tax at source u/s 195 on payment to assessee – held that it was the duty of the non-resident foreign company to deduct the tax at source – assessee is not liable to pay interest u/s 234B for default on part of that foreign company (employer) in deducting TDS

COMMISSIONER OF INCOME-TAX Versus KANGRA CO-OPERATIVE BANK LTD. [2009 - TMI - 32734 - HIMACHAL PRADESH HIGH COURT] 


Interest earned from investment (out of reserve) in another Society - Whether Tribunal was right in law in holding that the interest income earned by the assessee (a co-operative society) on deposits made with H. P. State Co-operative Bank in the shape of F. D., is income derived from banking business and, therefore, eligible for deduction under section 80P(2) (a) (i) – Held, yes - no merit in appeal of the Revenue so it is rejected

COMMR.OF INCOME TAX-XVII,DELHI Versus NHK JAPAN BROADCASTING CORPORATION [2009 - TMI - 32709 - SUPREME COURT ] 


Assessee, a Japanese Organization set up for transmission of news/broadcasting – whether subjected to deduction of tax - controversy is that Citizens Tax is a statutory levy in Japan on the Japanese Citizens constituting an overriding charge - emoluments paid by the assessee was subject to deduction of tax as per applicable laws -CIT (A) ought to have examined the provisions of Citizens Individual Inhabitant Tax Act which is a Japanese - no opinion on the merits – matter remanded to tribunal

INDIAN OIL PANIPAT POWER CONSORTIUM LIMITED, NEW DELHI Versus INCOME TAX OFFICER [2009 - TMI - 32657 - DELHI HIGH COURT] 


Interest earned on monies received as share capital by the assessee which were temporarily put in a fixed deposit awaiting acquisition of land - assessee claim that the interest was in the nature of capital receipt which was liable to be set off against pre-operative expenses, is acceptable - funds infused in the assessee by the joint venture partner were inextricably linked with the setting up of the plant, so the interest earned could not be treated as income from other sources

ESTER INDUSTRIES LIMITED Versus COMMISSIONER OF INCOME TAX, DELHI-IV [2009 - TMI - 32656 - DELHI HIGH COURT] 


Tribunal has once again failed to apply its mind to the issues raised and the submissions made before it – before tribunal submission of assessee was that AO had made certain additions and disallowances mechanically while computing the income without issuing a SCN or providing an opportunity of hearing - observations made in the Tax Audit Report could not have formed the basis of additions/disallowances – impugned judgment of the Tribunal is set aside - Tribunal will re-hear the parties

