The concept of taxing the zero tax companies was introduced in the Income Tax Act, 1961 ("the Act") by the Finance Act, 1983 by inserting section 80VVA which enumerated various tax incentives which could not be availed of by a company beyond 70% of its pre-incentive profits. Section 80VVA was in operation till assessment year 1987-88 which was then replaced by new section 115J by the Finance Act 1987 with effect from assessment year (AY) 1988-89. Section 115J provided that where the total income of the company as computed under the Income tax Act is less than 30% of its book profit, the total income of the company chargeable to tax shall be deemed to 30% of such book profit.

The issue arose if the company was paying tax under minimum alternate tax (MAT) scheme, whether the company was liable to pay advance tax and thus whether interest could be levied for non-payment of advance tax. The main contention was that the book profit as per the accounts can be known only after the year is over. Further, section 115J creates a legal fiction by which the total income is deemed to be 30% of the book profit. Such legal fiction should be restricted only for the purpose of this section and should not create further deeming fiction so as to include other provisions of the Act which are not specifically made applicable. Therefore, advance tax provisions do not apply to the company paying MAT and no interest can be charged u/s 234B and 234C of the Act for non-payment of advance tax. The Karnataka High Court (HC) in the case of Kwality Biscuits Ltd (243 ITR 519) upheld the view of non-charging the interest. However, Madhya Pradesh HC in the case of Itarsi Oil and Flours (P) Ltd (250 ITR 686) and Gauhati HC in the case of Assam Bengal Carrier Ltd (239 ITR 862) held that section 234B and 234C are attracted when there is non-payment of advance tax even if the company is paying tax under MAT. The Bombay HC in the case of Kotak Mahindra Finance Ltd (265 ITR 119) and Madras HC in the case of Holiday Travels (P) Ltd (263 ITR 307) and Punjab and Haryana HC in the case of Upper India Steel Mfg. (279 ITR 123) also took the same view.

Recently, the Supreme Court (SC) in the case of Kwality Biscuits Ltd (284 ITR 434) has dismissed the appeal filed by the revenue against the Karnataka HC decision (supra).Therefore, the order of Karnataka HC merges with that of SC and thus the decision taken by Karnataka HC that the interest is not leviable u/s 234 B and 234C of the Act if the company is paying tax u/s 115J becomes the law of the land.

To decide, whether the position shall apply to the current regime of section115JB, it is pertinent to note that the Section 115J of the Act as inserted by the Finance Act, 1987, was in force till March 31, 1991. After April 1, 1991, section 115JA was inserted by the Finance (No. 2) Act, 1996, with effect from April 1, 1997. Subsequently, section 115JB was also inserted by the Finance Act, 2000 with effect from April 1, 2001. There is a following specific insertion in section 115JA and 115JB of Act:

"Save as otherwise provided in this section, all other provisions of this Act shall apply to every assessee, being a company".

Circular No. 13 dated September 11, 2001 issued by CBDT, in view of the aforesaid specific provisions has clarified that section 115JB is a self contained code. The companies liable to pay MAT are liable for the payment of advance tax and failing to do so will attract interest u/s 234B and 234C of the Act.

Suitable amendments have also been made to Section 2(8) of the relevant Finance Act, 2001 providing for the payment of advance tax in the case of a company covered under sections 115JB of the Act. It provides:

"Provided that in cases to which the provisions of Chapter XII or Chapter XII-A or section 115JB or sub-section (1A) of section 161 or section 164 or section 164A or section 167B of the Income Tax Act apply, "advance tax" shall be computed with reference to the rates imposed by this sub-section or the rates as specified in that Chapter or section, as the case may be":

Subsequent Finance Acts contain the similar provision whereas the same was missing in the Finance Acts prior to 2000.

In view of the specific provisions in section 115JB making other provisions of the Act applicable while determining MAT liability, relevant provision of the Finance Act and CBDT Circular, it appears that the question of non-applicability of advance tax provisions on the company paying MAT may not be tenable. This has also been the observation of the Madras HC in the case of Holiday Travels (supra). Thus, the ratio of Hon'ble SC in the case of Kwality Biscuits Limited (supra) may not apply to the current MAT regime and companies who have not paid advance tax may be imposed with statutory interest liability.

Having analysed the above, one may argue that Section 207 to 210 refers to total income, which is understood under the Income Tax Act under section 4 as statutory income and not income on the alternative basis u/s 115J (115JA/115JB) which is treated as a self-contained code by itself. Hence, an interpretation doubt does persist.

Only a verdict from Supreme Court can resolve the above controversy unless an amendment is made in Section 207 to 210 making liability to advance tax clearly applicable to deemed income u/s 115JA /115JB

