Survey, Search and Seizure and related assessments 

· An Analysis

Power of Survey

Survey Features :

Non-Obstante Clause

Empowers any Income Tax Officer to enter

Entry to Business Premises or a place where books / cash / stock / valuables are kept 

Entry during normal business hours and for other places after sunrise and before sunset.

Entry based on jurisdiction on assessee or place of business

Powers during survey

· Place marks of identification of books & dox

· Impounding of books & dox

· Inventorization

· Record of statement of any person

· Trigger for power u/s 131 for non-co operation

Sanction by JCIT for lowest authorities

Embargo on Powers

· Reasons to be recorded for impounding

· Retention of books / dox beyond 10 working

· Days-permission of CCIT

· No power to remove cash / valuable etc.,

· Inspector can only inspect and place identification marks – No further power

Issues …

Focus on Confessions – The CBDT Dictum

Sworn Statements – Kerala HC in 263 ITR 101.

Retraction – Quick and Clear – Not after thought

Non-Cooperation trigger of Sec 131 – Onus on

dept –233 ITR 736 (Kar) / 137 ITR 190 (P&H)

No to Survey Materials in Block Assessment

Is Survey for TDS possible ? – 251 ITR 306 (Cal)

Search and Seizure

Search – Features

Authorisation for Search – Power with DGIT / 

DIT / CCIT / CIT / JC authorized by CBDT

Consequence of Info in his possession

Reasons to believe

· Default in 131 / 142 – real perceived

· Possession of assets representing undisclosed income

Sec 132 – Other provisions at a glance

First provision – Deemed Seizure due to physical attributes (inapplicable for Stocks)

Services of Police Officer or other CG officer

Sec. 132(3) order – Not Seizure – 60 days freeze

Sec. 132(4) – Statement on oath.

Sec. 132(4A) – Presumptions during search

Sec. 132(9) – Copies of records.

Sec 132(4A) – Presumption

Where the assets are found in the possession or control of a person ‘in the course f search’,*  it may  be presumed - * P R Metrani Case

· That books, docs and assets belong to the person.

· That the contents of such books / docs are true.

· That the signature and handwriting are that of the person, who is purported to have signed / written it and that docs are properly stamped

Presumption

Where the assets are found in the possession or control of a person ‘in any proceeding, it may be presumed - * Section 292C

· That books, docs and assets belong to the person

· That the contents of such books / docs are true

· That the signature and handwriting are that of the person, who is purported to have signed / written it and that docs are properly stamped.

Search – Features ….


Powers in Search

· Enter and Search building place, vessel etc.,

· Break and Search building, place, vessel etc.,

· Search any person getting in or out

· Require facility to verify electronic records

· Seize such  books, assets etc found as a result of search

· Place identification marks and make copies thereof

· Inventorization.

Search – Features 


Rights of Person Searched

· Check warrant, Id and personal search of search party

· Insist personal search of ladies by a lady, decently

· Two respectable witnesses of the locality

· Withdrawal of ladies as per custom (Ex: Pardhanashin)

· Services of doctor

· Children to School after search of bags

Search – Features …


Rights of Person Searched

· Facility of having meals at the normal time.

· Inspect the seals placed, when affixing and reopening.

· Right to ensure proper recording of statements

· Copy of Panchanama with annexures.

· Copy of the statements to be used against him

· Inspection of seized records and copies thereof.

Search – Features …


Duties of Person Searched

· Allow free access to premises, hand over keys

· Identify persons & relationship, assets & ownership

· Not allow entry of unauthorized persons

· Not to remove articles or destroy evidence

· Answer queries truthfully

· Sign Statements, Panchanamas

· Maintain peace and extend cooperation.

Search – Features …


Seizure of jewels – Instruction 1916 dt:11.05.1994

· WT assesses – Excess of returned weight

· Others – Quantum not to be seized.

Married Lady

: 
500 Gms per married lady

Un married Lady
:
250 Gms per unmarried lady

Male 


:
100 Gms per male

· Higher amount if the family status so warrants need not be seized as decided by the Authorised officer.

Issues in Search Proceedings …

Whether the Search Party Could dump all data to a room and pass a restraint order u/s 132(3) and carry on the search on a later date?

· C Balakrishna Nair – 237 ITR 70 (Ker)

Whether the above could be challenged in the IT Appeal ?

· Promain Ltd – Del SB – 95 ITD 489

Issues in Search Proceedings …

Whether the assets belonging to a third party could be seized ?

· Alleppey Financial Enterprises – 236 ITR 562 (Ker)

Whether an order u/s 132(3) could be served on bank deposits or receivables ?

· I Devarajan – 131 ITR 506 (Mad)

· Raj Kumar & Others – 242 ITR 584 (P&H)

New Scheme of Asst. u/s 153A

Search / requisition initiated after 31-5-2003

Mandatory issue of notice u/s 153A – No Time Limit

To file returns for 6 AY imm preceding the AY relevant to PY of search / requisition prescribed form of return!?

Assessment or Reassessment of Total Income

All other provisions applies to the asst. u/s 153A

Prior Approval of the JCIT in sec 153D

Asst. U/s 153 C

Satisfaction of AO & handing over of records.

Abatement on the dt of receipt of records by A O

An Asst u/s 153A r.w. 153C for year of search as well, if before date of receipt, 

· No retn filed & no notice u/s 142(1) issued (or)

· A retn is filed, but no 143(2) and time limit has expired

· Asst or re-asst has been made

Time Limits u/s 153B

Time Allowed – 21 M from end of FY in which last of the authorization was executed applies for the year of search as well For sec 153C cases

· 21 M as above or 9M from the end of the FY in which books were handed over, whichever is later

· Assessee should seek the date of receipt for limitation.

Issues in the new Scheme

Is it a De-Novo asst?

If nothing is found or seized, does 153A Collapse.

When 4 years has lapsed, does the vested right of challenging reopening on issues disclosed also abate?

Can the AO incl income escaping asst also under 153A ? If so, can that incl be challenged?

Issues in the New Scheme

Provision to sec 147 defense not available after an asst. u/s 153A!!

Can abated proceedings be revived by reissuing notice ?

Sec 153A does not contemplate an order, but 246A provides for an appeal !!

Whether 143 comes in to play or not ?

If 153A / C asst is missed, can search material be used in 147?

Issues in the New Scheme

Whether notice u/s 143(2) should be issued?

Whether the return could be revised?

· Time limits do not work in favour of such interpretation

Proceedings u/s 263 will not abate and 153A orders are subject to 263 as well.

New penalty provisions

Explanation (5A) to sec 271

· Applicable for searches after 01.06.2007

· Applicable when assessee claim to have acquired the assets from income of any PY or claims that the entry in the books represent income of a previous year.

· If the Py has ended, time for return has expired and the assessee has not filed any return of income

· Penalty leviable tho such income is ancl in retn filed after search.

Section 271 AAA – For Searches after 01.06.2007

10% of ‘Undisclosed income’ for ‘Specified Years’

Not leviable on “Total surrender”

UDI Means

· Assets not recorded in books, false exp recorded (or)

· Not disclosed to CIT or CCIT before the date of Search!!

SPY means

· PY ended prior to search, due dt not ended, retn not filed (or)

· The year of Search.
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