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Recent - Case Laws
Income Tax - 2009 - TMI - 32845 - HC 
Scope of power of tribunal u/s 254 (2) to rectify mistakes in its order – held that tribunal has no power to recall and review the earlier order which is beyond the scope of S. 254 (2) – Tribunal in earlier order allowed deduction of 1/10th of expenditure incurred on issue of shares – on application, tribunal is not justified in allowing entire claim of deduction holding them as revenue expenditure - impugned order deserves to be set aside by allowing this appeal

Income Tax - 2009 - TMI - 32844 - HC 
AO has granted relief only of interest under KVSS and adjusted refund of AY 1982-83 to the demand of AY 1984-85. Petitioner has challenged the authority of the relief under KVSS to claim benefit beyond interest and adjustment of refund without prior intimation under section 245 – HC did not find the merit in the case and rejected the writ petition.

Income Tax - 2009 - TMI - 32843 - HC 
Search and seizure – savings bank accounts, F.D.’s, bank lockers standing in the name of S and N – assessee contended that they did not belong to him and belonged to his father - during the appeal proceedings, assessee filed the order of probate of will of late father, which included the assets standing in the names of S and N and were found to be correct – finding of tribunal that father of assessee had the resources to bequeath, is finding of fact – no substantial question of law arise [image: image1.png]



Income Tax - 2009 - TMI - 32842 - HC 
Reassessment notice to individual on ground that he and other fourteen others functioned as an AOP – notice was issued to petitioner stating that there was failure on the part of AOP to file a return of income offering the prize money for taxation – it is clear that claim of prize winning ticket was made by 15 individual persons - held that, since there was no failure on part of petitioner to file a return, notice issued after 4 years is time barred, so it is quashed

Income Tax - 2009 - TMI - 32841 - HC 
Tax collected at source not deposited to credit of Central Govt. within due date – Directors cannot be responsible for the default in deposit of the TDS amount – prosecution was to be quashed against the petitioners (directors)

Income Tax - 2009 - TMI - 32840 - HC 
Search – block assessment - additions on basis of search proceedings, record and reply submitted by assessee to questionnaire - Assessee contend that addition to undisclosed income was in contravention of S. 158BB & 158BC – but assessee has filed to point out as to how the additions on account of income from hotel to the income from other sources, were contrary – hotel was functional throughout the relevant year - moreover addition were not made on higher side – additions are sustainable
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Income Tax - 2009 - TMI - 32839 - HC 
Assessee, charitable society letting out the building to another society to run the educational institution – whether assessee is entitled to exemption on such rental income – rental income earned by the assessee was being utilized for the purposes of imparting education by maintaining the buildings and constructing new buildings for the same purpose – Commissioner of Income-tax (Appeals) and the Income-tax Appellate Tribunal have rightly held that assessee is entitled to exemption u/s 11

Income Tax - 2009 - TMI - 32838 - HC 
Industrial undertaking - Assessee sought deductions u/s 80J on the gross total income before allowance - Whether Tribunal was right in law in allowing deduction u/s 80J and investment allowance of the current year before allowing depreciation of the current year – held that, before allowing deduction under section 80J, the gross total income which is arrived at after granting of deductions for the previous year prior thereto has to be considered - question is answered in favour of the Revenue

Income Tax - 2009 - TMI - 32837 - HC 
Assessing Officer had failed to afford an opportunity to the respondent-assessee to cross-examine the persons whose statements were recorded by him, before passing the assessment order under section 143/147 - action of the Assessing Officer was unacceptable in law - naturally, there was nothing wrong up to the stage of recording the statements of the four persons - proceedings conducted by the AO after recording the statements of the aforesaid individuals are liable to be set aside [image: image3.png]



Income Tax - 2009 - TMI - 32836 - HC 
Amendment to S. 32(2) w.e.f. 01.04.1997 – unabsorbed depreciation - Tribunal has rightly come to the conclusion that the assessee is entitled to the unabsorbed depreciation brought forward as on 01.04.1997 and could be set off against the business profits - Tribunal was right in law in remitting back the matter to the file of the Assessing Officer for verification, as to how much depreciation was available up to 01.04.1997, that could be included in the income of the assessee

Income Tax - 2009 - TMI - 32835 - HC 
Pursuant to notice issued u/s 148, the assessment u/s 143 was completed – Tribunal set aside the assessment order on the ground that the notice issued u/s 148, was defective inasmuch as the notice did not disclose the status of assessee – since AO cured the defect and passed a fresh assessment order which was the subject matter of appeal before the tribunal, appeal to HC is infructuous - precious court time should not be wasted for determining the academic issues

Income Tax - 2009 - TMI - 32834 - HC 
Eligibility of petitioner for benefits of Kar Vivad Samadhan Scheme - for becoming eligible for applying under the Scheme, the issue in respect of which the benefit is claimed should be one pending in appeal, revision, reference etc. before any authority or court on the date of application - admittedly, the draft statement did not contain the question of law in respect of the issue for which the petitioner sought the benefit of the Scheme – assessee not eligible for benefit of Scheme [image: image4.png]



Income Tax - 2009 - TMI - 32833 - HC 
Application for rectification of mistake filed by assessee u/s 254 (2) were allowed by tribunal on ground that certain decision of the SC overruling the decisions of the HC had not been considered by it while disposing of the appeals – mistake can be said to be a "mistake apparent from the record" which could be rectified u/s 254(2) - tribunal rectifying its mistake could not be found fault with - no question of law can be said to arise out of the impugned order – revenue’s appeal dismissed

Income Tax - 2009 - TMI - 32832 - HC 
Whether Tribunal was right in law in holding that the assessee, who is a doctor in medical profession, was entitled to investment allowance under section 32A of the Income-tax Act, 1961, on scanning machine – held that purchase of a scanner machine at the hands of a doctor in the medical profession is entitled to be treated as plant for deduction of investment allowance under section 32A - reference is accordingly, answered against the Revenue and in favour of the assessee

Income Tax - 2009 - TMI - 32831 - HC 
Liability to pay court fee for preferring an appeal to the Tribunal - person aggrieved by an order imposing penalty, approaches the Tribunal by preferring an appeal – Tribunal calling for fees based on income assessed - Imposition of penalty under section 271 of the Income-tax Act, 1961, has no connection or bearing with the total income of the assessee – order of the Tribunal is set aside and the matter is remitted back to the Tribunal decide the appeal of the petitioner on the merits [image: image5.png]



Income Tax - 2009 - TMI - 32830 - HC 
Prosecution launched u/s 276C and 277 on basis of diary found during search which revealed that certain additional income was not explained in the income-tax return filed – AO made additions on basis of entries in diary – assessee filed appeal against assessment order and simultaneously obtained stay of criminal prosecution during pendency of appeal before the income tax authorities – since tribunal has deleted additions, entire criminal proceedings was to be quashed

Income Tax - 2009 - TMI - 32829 - HC 
Kar Vivad Samadhan Scheme – petitioner discharged the liability after reckoning the adjustment – petitioner having discharged the balance tax liability after reckoning the adjustment made, cannot request for reversal of the adjustment subsequently – petitioner's contention that adjustment under section 155 is made without notice to the petitioner and, therefore, adjustment is not binding on the petitioner, is not acceptable

Central Excise - 2009 - TMI - 32828 - HC 
Order of CEGAT challenged before HC by filing writ which was dismissed by Single Judge on merit - alternative remedy against the order of the CEGAT by filing reference application u/s 35G was available with appellant – it is well-settled that when there is an alternative remedy ordinarily writ jurisdiction of this Court under should not be invoked – therefore, Single Judge should not have gone into merits of the case and should have dismissed the wit petition on ground of alternative remedy [image: image6.png]



Service Tax - 2009 - TMI - 32827 - Tri 
Announcement of Scheme for registration of service providers and payment of tax in arrears, without penalty, during pendency of recovery proceedings – even if as per the Scheme, appellant took registration and deposited tax arrears, penalty was imposed by department - scheme made no distinction between parties who sought registration on their own and the parties who took registration in the light of pending proceedings, therefore, appellant can’t denied the benefit of exemption from penalties

Service Tax - 2009 - TMI - 32826 - HC 
Tribunal dismissed condonation application for not making out a sufficient cause – earlier Commissioner dismissed appeal for non-compliance with pre-deposit order – though neither the delay in filing appeal nor a request for adjournment of a case is to be condoned or granted on a mere asking, but both the requests have to be considered with pragmatism in a justice oriented approach, rather than detecting sufficient cause – to meet interest of justice case is remanded to Commissioner

Service Tax - 2009 - TMI - 32825 - Tri 
Rejection of refund claim u/s 11B of CEA, 1944 as applicable to service tax on the ground of unjust enrichment - appellants were engaged in production of TV serial/programme for various TV channels - appellant wrongly paid the service tax under category of “Video Production Agency” service – invoices issued show that service tax has been separately charged therein - therefore, by virtue of S. 12B, it can be presumed that incidence of duty had been passed to buyer – refund was rightly rejected [image: image7.png]



Service Tax - 2009 - TMI - 32824 - Tri 
Penalty u/s 76 & 77 – architect services - appellant had not got registered himself under the belief that he is not liable to pay service tax since he has entered into a contract with the Government of Maharashtra – SCN issued for imposition of penalty for non-payment of service tax and non-filing of the return contested on the ground that there was a bona fide belief – since assessee had discharged entire liability before expiry of Amnesty Scheme, penalty imposed are waived

Service Tax - 2009 - TMI - 32823 - Tri 
Refund - appellants engaged in repairing textile machinery spares - Commissioner (Appeals) in impugned order accepted the claim of the appellants that they had wrongly paid service tax under the head BAS but held that impugned amount was payable under category of Maintenance or Repair Services - no finding in impugned order that appellants were engaged in repair activities under any Maintenance Contract or agreement’ – impugned order rejecting the refund claim is unsustainable

Service Tax - 2009 - TMI - 32822 - Tri 
Non fulfillment of obligations - security guard – appellant is not an educated person; he is not aware of the law – both the service provider and service receiver are in remote area - submission that imposition of penalty is really causing hardship to his client - ignorance of newly introduced law – moreover, duty demand is also very small - this really is a deserving case for applying the leniency provided under section 80 - demand of duty and interest is upheld but penalties are set aside [image: image8.png]



Service Tax - 2009 - TMI - 32821 - Tri 
Commissioner dropping demand on a charitable institution holding that activity of developing human resources at the rural level for staff of charitable organizations or Government bodies, does not come within the ambit of Management Consultant - application for condonation of delay by revenue – delay not explained - no time chart nor affidavit filed - appeal dismissed on ground of limitation - impugned order of Commissioner is upheld on merits also - condonation and stay application rejected

Service Tax - 2009 - TMI - 32820 - Tri 
Delay in payment of tax – demand and penalties - though the loan arrangement fee was paid by appellant to ICICI Bank in September 2006 the appellants paid the service tax due on the same at the instance of the Department on 31-5.2007, before issue of show-cause notice - Considering the fact that the appellants have paid the service tax amount of Rs. 67,62,355 promptly before the issue of SCN, pre-deposit is waived and stay granted for recovery of the remaining dues

