SPECIFIC PROVISIONS IN THE INCOME TAX ACT IN RESPECT OF CAPITAL GAINS  IN TRANSACTIONS  OF LAND AND  BUILDING :

With effect from 1st April 2003 i.e. from A.Y. 2003-2004 section 50C has been inserted in the Income Tax Act which  has  far reaching consequences in the matters of transactions of land and buildings.  The section has been operative with effect from A. Y. 2003-04 and therefore the transactions in land and buildings taking place from 01 04 2002 are covered.

Section 50C provides that if the value stated in the instrument of transfer is less than the valuation adopted by the stamp duty authorities, the valuation as adopted by the stamp duty authorities is to  be considered for the purpose of computation of capital gains arising on transfer of land or building or both. For example if in the agreement for sale, the value of the flat is stated at Rs 24 lacs but according to the stamp duty authorities the valuation of the flat is Rs 34 lacs, then it is to be considered that the flat has been sold for Rs 34 lacs and capital gains have to be computed on the basis of Rs 34 lacs. In certain cases, this creates a very difficult situation for the seller of the property as he is required to pay tax on extra money which he never received. Alternately, if he wants to claim exemption by investing in a residential house or capital bonds etc depending upon the facts of his case, then he is required to to invest an extra amount, which he never received on sale.

History and background of section 50C: 

Before we discuss in detail the provisions and applicability of section 50C and implications  thereof, it is pertinent to recollect here the history behind such debatable and harsh provisions of section 50C so that we can understand why the Government is restless to tax the black money in transactions of land and buildings. The prices of land and buildings like other items are a function of market forces of demand and supply. The demand far exceeds the supply; more so in big cities. This wide gap between demand and supply generates an inflationary and speculative market for immovable properties and provides a major avenue for investment of black money.  The consideration for their transfer is understated in the instrument of transfer by the vendor and the purchaser and a substantial part is paid unrecorded in black money. The vendor saves on capital gains on undeclared portion of the sale proceeds while the purchaser saves on wealth tax and accommodates his unaccounted funds. 

Position in the past : 

Considering the wide-spread use of black money and under-statement of consideration in the instruments of transfer, which adversely affected the interest of revenue, the Government had introduced Chapter XXA in the Income Tax Act, 1961 with the purpose of curbing such arrangements. Chapter XXA was there in statue book from November 15, 1972 to September 30, 1986 and was applicable to transfer of immovable properties during that period. 

But the Supreme Court in the case of K.P. Verghese at 131 ITR 597 took a view that apart from determining the fair market value of the property transferred, the Government was also required to prove that extra consideration not stated in the transfer document had passed  from the buyer to the seller. This requirement of proving passing of under-hand consideration from the buyer to the seller rendered Chapter XXA unworkable. 

Therefore with effect from October 1, 1986 Chapter XXA was replaced by Chapter XXC which granted the Government pre-emptive right to purchase immovable property at a price agreed to by the transferor.

Chapter XXC of the Act inter alia provided for the purchase of immovable property by the Central Government in certain cases of transfer. A transaction relating to a transfer of any immovable property, if it was situated in any of the notified cities and towns of India and if the apparent consideration of such transaction exceeded the prescribed limit, required compliance with provisions of Chapter XXC. Accordingly, whenever a person wanted to transfer an immovable property for a price exceeding specified amount, he could not do so before undergoing the procedure as laid down in Chapter XXC. Under this chapter the Government had pre-emptive right to purchase an immovable property if it formed an opinion that the deal was underpriced. Of late, there were many litigations between the assessees and the Income Tax Department. It was also observed that even when Tax Department acquired such high priced properties, the same could not be disposed off at a profit. 

The Finance Act, 2002 deleted Chapter XXC 2002 1st July, 2002 and introduced section 50C with effect from April 1, 2003. Accordingly as stated earlier provisions of section 50C are applicable to transactions of lands and buildings taking place from 01 04 2002 onwards.

Section 50C  affects all the transactions of land and buildings in the country except Jammu and Kashmir. Although the section speaks of transfer of land or building or both, it is submitted that it will also cover part of building on the reasoning that the term “whole” includes “part.”  Thus, transactions of flats, shops, galas factories etc. are covered by the provisions of section 50C.  

All are aware that the stamp duty authorities have been adopting valuation of properties at higher level than the real values. People have been tolerating such higher valuation by paying extra stamp duty, because for most of them, it is a one time affair and cannot afford appeal against higher valuations as they want to buy peace. It seems therefore, that  the Central Government  thought that if people can buy peace by paying more stamp duty to the State Governments, they should also buy peace by paying more capital gains tax to the Central Government.

Stamp duty  generally payable by the purchaser :

Stamp duty is generally paid by the purchaser of the property. Therefore, the purchaser may dispute the higher valuation by the stamp duty department. However, generally the purchasers do not prefer an appeal before the stamp duty authorities as compared to the purchase price involved the amount of additional stamp duty becoming payable due to higher valuation by stamp duty authority is meager amount which does not afford spending money and time involved in an appeal. But if the purchaser does not dispute such higher valuation, the Income Tax  Law  penalises the seller due to the provisions of section 50C.

The seller may  not have much representation before the stamp duty authorities even when an appeal is preferred by the purchaser.  It may happen that the purchaser after completing the transaction of purchase may prefer an appeal before the stamp duty authority and the seller has no information about it. Further, under the provisions of most of the State Acts  the stamp duty authorities have the power to revise valuation of immovable property for a certain  period of  years from the date of stamping. It is a moot point whether in case of such revision of valuation, the assessment under the Income Tax Act, if already completed, can be rectified u/s. 155 (15) because section 155(15) refers to only section 50C(2). If such rectification is possible, then it can have the effect on the seller to pay additional tax, interest u/s 234B, as investment u/s. 54/ 54F/ 54EC may fall short than required.

In view of the provisions of section 50C, the seller is more concerned with the stamp duty valuation.  Practically, it is suggested that for the purpose of allowing appeal to the  vendor under stamp duty laws, it may be provided in the document of transfer that a small part of stamp duty would be borne and paid by the vendor. Corresponding adjustment may be made in the consideration money. It is also a moot point whether the assessee will be allowed a stay upon the additional amount of capital gains tax resulting from the deeming provisions of 50C tax in a case where the higher valuation has been challenged before the appellate authorities under stamp duty laws.  The answer seems to be negative as there is no such provision under the Act. This will cause unintended hardships to the seller who may have to claim refund afterwards.

Transactions not covered:

Section 50C is applicable only to transfer of land or building or both provided it is a capital asset. Thus in cases when such assets are held as stock-in-trade, the section does  not apply. By implication, it does  not affect sale of land and building by a builder or a developer because land, building, shops flats etc sold by the builders and developers are generally stock-in-trade for them and not the capital assets. This section should not  be applicable to transfer of tenancy. In  such a case, there is no transfer of land or building or both to which provisions of section 50C are applicable. The provisions of section 50C should not also apply to typical development agreements.

Relief  provisions for separate income tax valuation:

It is however provided in section 50C that even though the higher valuation by stamp duty authorities has not been disputed, the seller of the property may represent before the Income Tax officer that the valuation adopted by stamp duty authorities is higher than the fair market value of property on the date of transfer and that the Income Tax Officer may refer the matter of valuation to the Valuation Officer of the Income Tax Department itself. It is submitted that although the word used is “may”, the ITO has to submit the case for valuation once requested by the assessee. If the valuation by the Valuation Officer of the IT department is lower, then such lower valuation is to be adopted by the Income Tax department for the purpose of capital gains taxation under section 50C.

Higher Income Tax valuation to be disregarded:

However, it may happen that the valuation by the Income Tax Valuation Officer is higher than the valuation adopted by the stamp duty authorities. In such an event, the stamp duty valuation is to be adopted and higher valuation by the Income Tax Valuation Officer is to be disregarded. Thus by approaching the Income Valuation Officer, the seller of the property is not a loser in any case. It is very likely that under section 50C, the references to the Valuation Officer may become frequent involving more procedures and paper work and litigations. Also considering the fact that the market values of the properties being adopted by the stamp duty authorities are far higher than the real values and the fact that such values have been arrived at arbitrarily, more and more cases may  come up for valuation by DVO. The DVO has to follow the procedure under relevant sub-sections of section 16A of the Wealth Tax Act whereby the DVO will have to call for the records, give an opportunity of being heard to the assessee and lead evidences and then pass a speaking order of valuation. Further, the order of the DVO can be appealed against. Thus, virtually parallel proceedings in the matter of valuation would start apart from normal assessment proceedings. 

Effect of appeal with stamp duty authorities:

There is also a consequential amendment in section 155. The section 155(15) provides that where the value adopted by stamp duty authorities is revised due to an appeal, revision or reference the assessment  made on the basis of earlier valuation shall be amended and capital gains shall be recomputed on the basis of such revised value.

