

3I’s – Inspection, Inquiry and Investigation

Introduction 
In common parlance, inspection refers to examination of books and accounts while inquiry is in the nature of interrogation, wherein further information is sought. Investigation is associated with a deeper probe into the affairs of a company and consists of a detailed fact-finding exercise, wherein the main object is to collect evidence and to establish if anything is amiss in the Company and accordingly take suitable actions against the Company/persons in default. 

Chapter XIV of the Companies Act, 2013 (Sections 206 to 229) deals with provisions relating to inspection, inquiry and investigation. Sections 206 to 209 relates to inspection and inquiry, while the latter sections relate primarily to investigation. 

Read on to know more.

Provisions on inspection and inquiry

Inspection
A company is required to file various documents with Registrar of Companies in the routine course of its business. Where, on a scrutiny of any such document filed by a company or on any information received by the Registrar, the Registrar is of the opinion that any further information or explanation or any further documents relating to the company is necessary, Registrar may call for such information or explanation through a written notice.

In case the Company does not reply to such notice of the Registrar or if the Registrar is satisfied that the reply is inadequate or an unsatisfactory state of affairs exist in the Company, the Registrar will issue a notice for inspection to the Company and shall record the reasons in writing for issue of such notice.

Inquiry
If the Registrar is satisfied on the basis of information available with or furnished to him or on a representation made to him by any person that the business of a company is being carried on: 
· for a fraudulent or unlawful purpose or 
· not in compliance with the provisions of this Act or 
· if the grievances of investors are not being addressed, 
the Registrar may, after informing the company of the allegations made against it by a written order, call on the company to furnish in writing any information or explanation on matters specified in the order within such time as he may specify therein and carry out such inquiry as he deems fit after providing the company a reasonable opportunity of being heard.

Further, if the Central Government deem fit, it can also order for an inquiry on its own, through appointment of an inspector or through the Registrar.

Powers under Companies Act for inspection and inquiry
The inspector shall have all the powers as are vested in a civil court under the Code of Civil Procedure, 1908, while trying a suit in respect of the following matters, namely:
(a) the discovery and production of books of account and other documents, at such place and time as may be specified by such person;
(b) summoning and enforcing the attendance of persons and examining them on oath; and
(c) inspection of any books, registers and other documents of the company at any place.

The inspector can place identification marks and take copies of books of account and other books and papers and place any marks of identification in such books in token of inspection having been made.

The officers of the Central Government, State Government, police or statutory authority shall provide all the required assistance to the inspector.

Inspector also has powers of search and seizure. In case there are reasonable ground to believe that the books and papers are likely to be destroyed, mutilated, altered, falsified or secreted, the Inspector may, after obtaining an order from the Special Court for the seizure of such books and papers do so. There is however a limit of 180 days, within which the Registrar is required to return the seized documents to the Company.  However, these can be called again if needed by an order in writing. There is a slight difference in the above provisions on search and seizure during inspection and inquiry when compared with search and seizure during investigation. In case of investigation, the approval from Special Court is not needed and the limit of 180 days will not be applicable and the books and papers will be returned only post completion of investigation.

It will be the duty of every director, officer and other employees (past and present) of the Company to produce books and papers, furnish required information and to render all assistance to the Inspector in connection with such inspection. In case of non-compliance with the inspector, by any director, officer or any other employee, there are penal provisions which have been laid down (imprisonment which may extend to one year and fine which shall not be less than Rs. 25,000 but which may extend to Rs. 100,000). Further, if a director or an officer of the company has been convicted of an offence under this section, the director or the officer shall, on and from the date on which he is so convicted, be deemed to have vacated his office as such and on such vacation of office, shall be disqualified from holding an office in any company.

Submission of report
The Registrar or inspector (as appointed by the Central Government) shall, after the completion of inspection or an inquiry submit a report in writing to the Central Government and include their recommendations (which are not necessarily binding on the Central Government) as to whether any further investigation into the affairs of the company is necessary along with supporting reasons. In some cases, the Central Government may also request for submission of an interim report. 

Provisions on Investigation
There are different types of investigation prescribed under the Companies Act namely investigation into the affairs of the Company, investigation into the membership of the Company and investigation into the affairs of related companies. These have been discussed in detail below. 

Investigation in to the affairs of the Company
A. Investigation by Central Government
In the following cases, an investigation can be initiated by the Central Government:
· On receipt of report from the Registrar or Inspector
· Special resolution passed by the members of the Company that the affairs of the company ought to be investigated
· In public interest
· Where an order is passed by a court or the National Company Law Tribunal (NCLT) in any proceedings before it that the affairs of a company ought to be investigated
In the first three cases as mentioned above, Central Government may order for an investigation but in the fourth case, it is duty bound to conduct an investigation.

Once an order for investigation is passed, Central Government appoints the inspector. In case the Central Government is of the opinion that the case involves fraud of a complex nature having inter-departmental and multi-disciplinary ramifications and involving large sums of money, it will assign the case to a special dedicated office, known as the Serious Fraud Investigation Office (SFIO). The establishment and the process of investigation by SFIO is discussed in the latter section of this article.

B. Investigation by eligible members
Eligible members of a Company can approach NCLT with supporting documents and reasons and file a complaint with NCLT. NCLT, if it finds suitable, may direct Central Government to make an investigation. In case of a company with share capital, eligible members would include 100 members or members with 10% voting power and in case of a company without share capital, eligible members would include 1/5th of the total members. 

C. Investigation by any other person
Any other person can also make an application for investigation to NCLT. If the NCLT is satisfied that:
· the business of the company is being conducted with intent to defraud its creditors, members or any other person or otherwise for a fraudulent or unlawful purpose, or in a manner oppressive to any of its members or that the company was formed for any fraudulent or unlawful purpose;
· persons concerned in the formation of the company or the management of its affairs have in connection therewith been guilty of fraud, misfeasance or other misconduct towards the company or towards any of its members; or
· the members of the company have not been given all the information with respect to its affairs which they might reasonably expect, including information relating to the calculation of the commission payable to a managing or other director, or the manager, of the company
In the above-mentioned cases, the Tribunal after giving reasonable opportunity of being heard to parties would then decide about investigation.

Investigation in to the membership of the company
It may happen that on records, there is some other member, while the beneficial owner (as referred to in section 89 and 90 of the Companies Act, 2013) may be someone else. In such cases, the investigation into membership may be ordered. Such investigation can be initiated in cases where a complaint is made by any person, suo-motu by Central Government or on reference by NCLT.
Purpose of the investigation shall be to determine the persons who are financially interested in the Company, persons, who are able to control or materially influence the policy of the company, persons who are the beneficial owners and have or had beneficial interest in the shares of the company.

Investigation in to the affairs of related companies
Related companies include subsidiary company, holding company, subsidiary of the holding company, MD or Manager, employee (whether past or present), body corporate managed by any person as MD or Manager and any other body corporate whose Board of Directors comprises nominees of the company or is accustomed to act in accordance with the directions or instructions of the company or any of its Directors. Such investigation can be initiated only after obtaining prior approval from the Central Government.

Other relevant provisions
Freezing of assets of a company/restrictions on securities
In case the Tribunal believes that the Company might be disposing or selling off some assets of the Company, which may not be in the best interest of the company or prejudicial to the interest of creditors or members, then it can impose restrictions on removal/transfer/disposal of assets by the Company. Further, the Tribunal can also put certain restrictions, to be imposed upon securities.
However, such freeze on the assets/restriction on securities cannot be imposed for more than three -year period.

Protection of employees
If during investigation under any section or during pendency of some proceeding under Chapter XVI related to prevention of oppression and mismanagement, if the company proposes to suspend any employee or dismiss him or demote him or change his terms of employment to his disadvantage, the Company will not be allowed to do so unless it has filed an application with the Tribunal. The Tribunal will either send a notice of objection within 30 days or remain silent. If no notice of objection is received, the company can proceed to take the desired action against the employee. If the Tribunal objects and the Company is not satisfied, it can file an application to NCLAT within 30 days. 

Reciprocal arrangements
Getting evidence from a foreign source is extremely difficult. In case the Inspector wants to 
obtain evidence from a foreign country, it is to be checked whether there is any reciprocal arrangement with the foreign country. In such an arrangement, the Indian court will send a letter of request to the foreign court, which in turn, will summon that person, make inquiries, collect evidences and hand them over to the Indian court, which will hand them back to the Inspector concerned. Similar procedure would be followed in case a foreign court wants to obtain evidence from India.

Expenses of investigation
To rule out any non-serious or any false applications, there is a provision that the complainant shall have to deposit a security amount not exceeding Rs. 25,000. In case the investigation results in a prosecution, the money will be refunded else it will be forfeited. The Company shall recover the amount from the person who has been found guilty. Further, if any property is recovered from the Company, Central Government shall have first charge over that property and shall use that property to reimburse the money.

Penalty for fraud
A person who is required to provide an explanation or make a statement during the course of the 3I’s or any officer or other employee of a company or other body corporate which is also under investigation, shall be punishable for fraud as provided in section 447 in the below cases: 
· On providing false explanation or information
· Making or party in making a false entry in any document concerning the company/body corporate
· On destruction, mutilation, falsification, concealment or tampering or unauthorised removal of documents relating to property, assets or affairs of the company or the body corporate or when it is a party to such acts.

Actions to be taken in pursuance of Inspector’s Report
If, basis the inspector’s report, it appears to the Central Government that any person has, in relation to the company or in relation to any other body corporate or other person whose affairs have been investigated under this Chapter been guilty of any offence for which he is criminally liable, the Central Government may prosecute such person for the offence and it shall be the duty of all officers and other employees of the company or body corporate to give the Central Government the necessary assistance in connection with the prosecution. 

Further, if the Central Government believes that it is important to close the company, it may file a petition for winding up. Further, if some person has got any benefit, Central Government will file an application with NCLT and that is known as an order of disgorgement. NCLT will pass an order for disgorgement for recovery of all the illegal gains that have been made by the persons.

Serious Fraud Investigation Office (SFIO)
SFIO is a multi-disciplinary organization under the Ministry of Corporate Affairs, consisting of experts in the field of accountancy, forensic auditing, banking, law, information technology, investigation, company law, capital market and taxation, etc. for detecting and prosecuting or recommending for prosecution white-collar crimes/fraud.

SFIO is headed by a Director as Head of Department in the rank of Joint Secretary to the Government of India. The Director is assisted by Additional Directors, Joint Directors, Deputy Directors, Senior Assistant Directors, Assistant Directors Prosecutors, and other secretarial staff. The headquarter of SFIO is in New Delhi, with five Regional Offices in Mumbai, New Delhi, Chennai, Hyderabad and Kolkata.

Section 212 is a very comprehensive section which contains the framework for the investigation by SFIO and provides the necessary powers to SFIO. SFIO on its own, cannot take up any investigation.
Once SFIO has been appointed for an investigation, all other investigating agencies will stop their investigation and shall transfer the relevant documents and records to SFIO. Director of SFIO is the highest authority, who will appoint such numbers of Investigating Officers, as required for handling the matter and these Investigating officers shall also be referred to as Inspectors. All the powers have been given for detailed examination. 

There is a special power granted to SFIO under section 212 which is the power to arrest. The offences under this section are cognizable, i.e., the arrest can be made without a warrant.  However, someone not below the rank of Assistant Director only can authorise arrest. The arrest order and the material grounds for arrest shall be handed over to the SFIO. The arrested person shall be produced before the Court/ Magistrate within 24 hours. There are strict conditions for grant of bail, i.e., bail can be granted only when the public prosecutor has been given an opportunity to oppose the bail and the Court is satisfied that the person arrested is not guilty. However, bail can be granted in case a person is under the age of sixteen years or is a woman or is sick or infirm, may be released on bail, if the Special Court so directs.

A copy of the investigation report may be obtained by any person concerned by making an application in this regard to the court. Where the investigation report states that fraud has taken place in a company and due to such fraud any director, key managerial personnel, other officer of the company or any other person or entity, has taken undue advantage or benefit, whether in the form of any asset, property or cash or in any other manner, the Central Government may file an application before the Tribunal for appropriate orders with regard to disgorgement of such asset, property or cash and also for holding such director, key managerial personnel, other officer or any other person liable personally without any limitation of liability.

Conclusion
The 3I’s are powerful tools which have been encompassed within the Companies Act, so as to provide a robust system of checks and balances. These help the Government to identify the weakness in the monitoring and reporting systems because of which the fraud has occurred so as to enable the Government to take corrective action and to improve the systems, laws and procedures. These also help the Government to identify if there are any early warning symptoms regarding the overall health of the company and to take the necessary actions, which in turn promotes better corporate governance. 
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