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E

conomic developments in India in 1998-99 had slowed down. The corporate sector was passing through difficult times and the capital market was at low ebb requiring immediate morale boosting to promote investor’s confidence.
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After amendment

Sec. 370 : Inter-corporate loans

Sec. 372A : Inter-corporate loans and investments

30% of the aggregate of subscribed capital and free 

reserves of the lending company.

60% of the paid-up share capital and free reserves or 

100% of its free reserves, whichever is more, 

with the 

approval of the board.

Sec. 372 : Inter-corporate investments

30% of the aggregate of  subscribed capital and free 

reserves of the investing company;

and / or

30% of the subscribed equity share capital or the 

the aggregate of the paid up equity and preference 

share capital of the investee company.

In excess of 60% of the paid-up share capital and free 

reserves or 100% of its free reserves, whichever is 

more, 

with the approval of the company in 

general meeting by a special resolution.

The Government considering the fact that the economy needed an impetus for promoting inter-corporate investments in the backdrop of slow down in investments in new companies, inserted section 372A by the Companies (Amendment) Act, 1999 [w.e.f. 31st October 1998] 

Inter-corporate loans and inter-corporate investments were regulated by section 370 and 372 respectively. Section 370 and 372 required the prior approval of the Central Government for providing loans or making investments exceeding the ceiling limit. Under the newly inserted section 372A the approval of the Central Government has been dispensed with altogether.

In case of default in complying with the provisions of this section [other than maintenance of registers], the company and every officer of the company who is in default shall be punishable with imprisonment which may extend to 2 years or with fine which may extend to Rs. 50,000/-.
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A self-regulatory mechanism is introduced by the Government wherein the onus is shifted to the corporates in respect of the loans, investments and guarantees. 

In the background of the self-regulatory mechanism introduced, the role of auditors has been amplified. 

Auditor’s Role:
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After amendment

Sec. 370 : Inter-corporate loans

Sec. 372A : Inter-corporate loans and investments

30% of the aggregate of subscribed capital and free 

reserves of the lending company.

60% of the paid-up share capital and free reserves or 

100% of its free reserves, whichever is more, 

with the 

approval of the board.

Sec. 372 : Inter-corporate investments

30% of the aggregate of  subscribed capital and free 

reserves of the investing company;

and / or

30% of the subscribed equity share capital or the 

the aggregate of the paid up equity and preference 

share capital of the investee company.

In excess of 60% of the paid-up share capital and free 

reserves or 100% of its free reserves, whichever is 

more, 

with the approval of the company in 

general meeting by a special resolution.




          




















I. CARO requires reporting by the auditor - 
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for the grant or for  obtaining loans, secured or unsecured to / from corporates; 
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whether such loans have been made at such terms and conditions that are prima facie prejudicial to the interest of the company;
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for giving guarantees for loans taken by others from banks or financial institutions and whether such terms are prejudicial to the interest of the company.

II. Verification of adherence to the provisions of Section 372A by auditor





a. Power of the board
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The approval of the board is required in all cases either for making a loan or an investment or giving a guarantee.

· The approval of all the directors present at the meeting must be obtained by passing a resolution.
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The company is not required to give a specific notice.

b. Power of the company
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The special resolution shall be passed by way of postal ballot if the company is a listed company.

[image: image7.png]



The special resolution shall be passed in the general meeting if the company is not a listed company. 

III. Legal compliances
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Prior approval of the public financial institution is required if there is a default in the repayment of principal or interest on term loan taken from it in case of any subsisting term loan, only if the ceiling limit is exceeded.
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The company has complied with the provisions of Section 58A.
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Filing of Form 23 with the respective ROC.

Inter-corporate loans shall not be made at a rate of interest lower than the bank rate, being the standard rate made public under section 49 of the RBI Act, 1934. Raising of loans through inter-corporate loans is a popular method since short term funds can be raised without much formalities and at a reasonable rate of interest. For companies, which are lending, it gives them a good return on surplus funds not required immediately. Similarly, companies may provide security or guarantee in connection with a loan.

Meanings:

Loans: It includes debentures or any deposit of money made by one company with another company, not being a banking company

Free Reserves: means those reserves which, as per the latest audited balance sheet of the company, are free for distribution as dividend and shall include balance to the credit of the securities premium account but shall not include share application money.
Paid Up Capital:  Paid-up capital is essentially the portion of authorized share capital that the company has issued and received payment for. 
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Applicability of Section 372A





Private Companies





Public Limited Companies





Scope of Section 372A





When a company makes a loan to any other body corporate


When a company acquires the securities of any other body corporate


When a company gives any guarantee or provides any security to


(i) Any person who gives a loan to any body corporate or 


(ii) A body corporate, which gives a loan to any other person.








Within defined ceiling limits





No





Power of the company through a special resolution.











Yes





Power of the board through unanimous resolution.

















Not Applicable





Non subsidiary of Public 


         Companies








Subsidiary of Public Companies
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Differences

		

				Before amendment				After amendment

				Sec. 370 : Inter-corporate loans				Sec. 372A : Inter-corporate loans and investments

				30% of the aggregate of subscribed capital and free reserves of the lending company.				60% of the paid-up share capital and free reserves or 100% of its free reserves, whichever is more, with the approval of the board.

				Sec. 372 : Inter-corporate investments

				30% of the aggregate of  subscribed capital and free reserves of the investing company;				In excess of 60% of the paid-up share capital and free reserves or 100% of its free reserves, whichever is more, with the approval of the company in general meeting by a special resolution.

				and / or

				30% of the subscribed equity share capital or the the aggregate of the paid up equity and preference share capital of the investee company.
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