	

	Preparing for a SOX audit




In a recent interview, Alex Bakman, CEO of Ecora Software Corp., in Portsmouth, N.H., offered his top five tips for IT administrators when preparing for a Sarbanes-Oxley (SOX) audit.

1. Select a set of controls -- and test repeatedly. The essence of the SOX audit is to prove that you do what you say you do. The Sarbanes-Oxley Act doesn't require people to have a specific set of IT controls, but whatever set of controls you pick, you need to demonstrate that you have a credible way of testing them.

2. Develop a sound password policy. This involves establishing password duration and password aging policies and requiring complex passwords. Many organizations are guilty of allowing users to create obvious passwords, such as the name of a pet.

3. Review permissions. The first thing auditor’s do is go into "shares" to find out that has access to what. You should review shares with an eye toward whether such permissions are in line with documented policies.

4. Validate access control lists. Test credentials against critical line-of-business systems. Auditors will look to see if your lists for who should have access to an application really govern who has access.

5. Plug database holes. Review database management systems and be able to validate that from a DBMS-authorization perspective that there are no holes. A common problem that auditors look at involves how many production systems that are housing sensitive data are running with the full credentials.

The Nov. 15 deadline for Sarbanes-Oxley (SOX) compliance is on more than a few executive officers' minds these days. Knowing that your company's CEO and CFO can go to prison for failure to adequately protect company financial information is a great motivator for an increase in both attention and funding from the boardroom. 

I don't think there were too many security professionals who heard about Sarbanes-Oxley while it was being debated in Congress. It wasn't on anybody's radar screens, nor did people pay much attention to it when it was signed into law. Out of nowhere, security became a must. The problem is that there is now a mandate to make sure you have acceptable security, but you have no idea how to do it or where to start. This has created a rash of pre-audit audits, and that is for the lucky companies. 

This should be a good thing; for a change, security is a priority for management. There is little that management can now do to deny security funding deemed necessary by their auditors. So you now have to decide what actions to take. 

A pre-audit to make sure you perform acceptably for the formal audit is a great way to start. Even if you have a good security program in place, there may be deficiencies that never occurred to you. These deficiencies can result from small policy or procedural issues that you never thought of before. 

It would be great if all SOX audits could be consistent from one audit firm to another, or at least within an audit firm. Unfortunately, the interpretation and implementation of SOX regulation varies greatly. Examples include differing views of appropriate password policies, such as changing passwords every 90 days compared to every 60 days. Some firms may want to see special characters in passwords, while others believe that alphanumeric passwords are sufficient. Established auditor firms realize this and should create a well-defined audit plan. However, because each firm generally considers its methodology proprietary, there will be differences in the audits from one firm to another. There should not, however, be significant differences, so a good pre-audit should take care of most of your issues and the actual audit firm should incorporate the pre-audit findings into its own, assuming the pre-audit was performed by a legitimate organization. 

Remember that an audit is an audit. The purpose of a SOX audit is to ensure regulatory compliance -- not to help you have better security. The purpose of a pre-audit is to pass the actual one. Most important is that your management understands this and ensures you have everything you need to pass. 

Get your act together, and tell management that you need a good pre-audit performed. Make sure that you use a good firm that goes beyond a typical SOX audit to help provide recommendations for security beyond your financial systems. Take the results to your management to justify any required funding to "become compliant." Make sure you document your efforts. Make sure you mention to your management is that if the pre-audit is well documented and well performed, the results can be used during the actual SOX audit, and lower the cost. Additionally, people that you theoretically have more control over perform the penultimate audit; the actual audit is more of an adversarial process. 

SOX audits are now a fact of life. You can let them control your security program, or you can become proactive and you can take control. Use SOX as a justification to get the funding you need. SOX audits will be performed every year. Accept it as a fact of life, and figure out how to use it for your benefit. 
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What is Sarbanes-Oxley?

The Sarbanes-Oxley Act was signed into law on July 30, 2002 by President Bush, and was approved by the House by a vote of 423-3 and by the Senate 99-0. Sarbanes-Oxley is considered the most significant change to federal securities laws in the United States since the New Deal. Officially titled the Public Company Accounting Reform and Investor Protection Act of 2002, and commonly called SOX and Sarbox, it was named after sponsors Senator Paul Sarbanes (D-MD) and Representative Michael G. Oxley (R-OH) and came as result of a series of corporate financial scandals. 


The Sarbanes-Oxley Act is designed to review dated legislative audit requirements to protect investors by improving the accuracy and reliability of corporate disclosures, covering issues such as establishing a public company accounting oversight board, corporate responsibility, auditor independence, and enhanced financial disclosure. The act's major provisions mention that we can name the prohibition on insider trades during pension fund blackout periods, the certification of financial reports by CEOs and CFOs, the public reporting of CEO and CFO compensation and profits, accelerated reporting of trades by insiders, and ban personal loans to any Executive Officer and Director. Basically, the act requires full disclosure on just about everything.

Sarbanes-Oxley requires additional disclosure as well as criminal and civil penalties for securities violations and significantly longer jail sentences and larger fines for corporate executives who knowingly and willfully misstate financial statements. The act also notes the prohibition on audit firms providing extra "value-added" services to their clients, including actuarial services, legal and extra services such as consulting or unrelated to their audit work. The Sarbanes Oxley Act also requires that publicly traded companies furnish independent annual audit reports on the existence and condition of internal controls as they relate to financial reporting.

Other provisions included mention that US companies are now obliged to have an internal audit function, which must be certified by external auditors. The act also grants auditor independence, including outright bans on certain types of work and pre-certification by the company's Audit Committee of all other non-audit work. The Sarbanes-Oxley Act list also requires that information on how significant transactions are initiated, authorized, supported, processed, and reported must be disclosed if this information is requested at any time.

Sarbanes-Oxley allows enough information about the flow of transactions to identify where material misstatements due to error or fraud could occur. There is also information and other implementations and controls designed to prevent or detect fraud, including who performs the controls and the regulated segregation of duties. This act also states how the period-end financial reporting process and controls over safeguarding of assets, reporting the results of management's testing and evaluation must be handled. 

The future of The Sarbanes-Oxley Act will depend on businesses' ability to respond to those areas already mentioned by making it a part of every-day business. Deloitte and Touche LLP has released a new publication called "Under Control" where some points on this matter are exposed, such as education and training to reinforce the control environment, clearly articulated roles and responsibilities and assigned accountability, effective and efficient processes for evaluating testing, remediating, monitoring, and reporting on controls, technology to enable compliance, adaptability and flexibility to respond to organizational and regulatory change, and integrated financial and internal control processes. It's clear that the act may need refining in the future, but presently it serves as a protection to investors against those that do not or mistakenly fail to report accurately.

Just the mention of a Sarbanes-Oxley audit provokes horror stories of inordinate time spent providing evidence; complying with written policies, procedures and guidelines; and attending countless meetings. Sorry to say, but life is not going to get easier until you make SOX a part of your daily routine and take an active role in the entire audit process. 

In more than 70 IT security audits and three full-scale SOX engagements at Fortune 100, 500 and 1000 companies since 2002, I have witnessed both the best and worst practices and approaches to compliance. Why is it that so many educated, driven individuals seem unable to use the numerous, readily available sources of data to stand up and challenge the interpretations of SOX to which they are subjected? Instead, they blindly accept the mandates set forth by the very people who have a vested financial interest in how the SOX audit is run. 

Don't Miss!
Read the latest WhitePaper - Endpoint Security: Data Protection for IT, Freedom for Laptop UsersSome knowledgeable external auditors have eliminated many controls that had to be satisfied last year. They made these changes after realizing their understanding of SOX should change to be more closely in line with the intent of the law. Other auditors are unwilling to modify the audit controls they consider critical. Often there is a direct correlation between this inflexibility and lack of real-world, hands-on experience. 

Unless you and your company's audit group have a full understanding of SOX, you won't be able to question the external auditors' template of what they expect. The Web sites of the Information Systems Audit and Control Association (www.isaca.org), Institute of Internal Auditors (www.iia.com) and Public Company Accounting Oversight Board (www.pcaob.com) offer a wealth of information about SOX.

http://www.law.uc.edu/CCL/SOact/sec201.html
	"(g) Prohibited Activities.--Except as provided in subsection (h), it shall be unlawful for a registered public accounting firm (and any associated person of that firm, to the extent determined appropriate by the Commission) that performs for any issuer any audit required by this title or the rules of the Commission under this title or, beginning 180 days after the date of commencement of the operations of the Public Company Accounting Oversight Board established under section 101 of the Sarbanes-Oxley Act of 2002 (in this section referred to as the 'Board'), the rules of the Board, to provide to that issuer, contemporaneously with the audit, any non-audit service, including--

	"(1) bookkeeping or other services related to the accounting records or financial statements of the audit client;

	"(2) financial information systems design and implementation;

	"(3) appraisal or valuation services, fairness opinions, or contribution-in-kind reports;

	"(4) actuarial services;

	"(5) internal audit outsourcing services;

	"(6) management functions or human resources;

	"(7) broker or dealer, investment adviser, or investment banking services;

	"(8) legal services and expert services unrelated to the audit; and

	"(9) any other service that the Board determines, by regulation, is impermissible.

	"(h) Preapproval Required for Non-Audit Services.--A registered public accounting firm may engage in any non-audit service, including tax services, that is not described in any of paragraphs (1) through (9) of subsection (g) for an audit client, only if the activity is approved in advance by the audit committee of the issuer, in accordance with subsection (i).".


Exemption Authority. The Board may, on a case by case basis, exempt any person, issuer, public accounting firm, or transaction from the prohibition on the provision of services under section 10A(g) of the Securities Exchange Act of 1934 (as added by this section), to the extent that such exemption is necessary or appropriate in the public interest and is consistent with the protection of investors, and subject to review by the Commission in the same manner as for rules of the Board under section 107.

	NTRODUCTION

	1.
	The cases of corporate failure in the United States have been under intense debate at al levels for quite some time. In the US, a series of studies/ investigations were conducted to look into the depth of the malaise leading to collapse of corporate giants, role and responsibility of different constitutents of the corporate governance mechanism, and the consequent various corective and preventive measures to be taken.

	2.
	Bsed on the information and details available, an attempt has been made at the ICAI level to go into the genesis such cases reported in US. These cases focus on the rold and responsibilities of the following:

· Board of Directors

· Management

· Audit Committees

· Compensation (remuneration) Committees

· Auditors

· Financial Analysts

· Credit Rating Agencies

	3.
	ICAI's Study on these cases highlights the following issues:

· Adequacy or otherwise of the corporate governance mechanism.

· Ensuring effective corporate governance in spirti rather than in letter.

· System of internal control, checks and balances

· Functioninig of Audit Committees

· Conflict of interest at all levels, i.e. regulators, management and auditors.

· Independence of auditors, financial analysts, etc. and the related issues, such as, appointment and fixation of remuneration of auditor, provision of non-audit services.

· Making accounting and auditing effective.

· Effective compliance and auditing effective

· Effective compliance of Accounting Standards

· Implications of pressures on earning on financial accounting and reporting

· Audit and reporting on continuous basis

· Accounting and disclosures requirements to match the complex financial transactions in a technology-drives economy.

· Effective mechanism for tracking and punishing corporate frauds.

· Expectation gap in the role and responsibility of auditors.

· Regulation of accounting and auditing profession

· Role and responsibility of the management, including qualifications of the CFO and key accounting personnel.

· Setting up of internal mechanism for ethical compliance and addressing ethical alarm.

· Compensation package, which lead to undesirable practices to prop up earning / share prices

	4.
	As an attempt has been made in the following pages to outline the major provisions of the aforesaid Act in regard to accounting and auditing issues and the comparative position in the Indian context.

	5.
	An attempt has been made in the following pages to outline the major provisions of the aforesaid Act in regard to accounting and auditing issues and the comparative position in the Indian context.

	1.
	Objective of the Act

	1.0
	Sarbanes -Oxley Act of 2002 (hereinafter referred to as the 'New Act') provides for improvement in quality and transparency in financial reporting, independent audit and accounting services for the listed companies creation of Public Accounting Oversight Board (Here-in after referred to as the Board) and increased corporate responsibility.

http://www.icai.org/post.html?post_id=2937

	Views

	1.1
	The need for a new legislation in the US has arisen because of its Federal structure. At Federal level, US does not have a company law, which do nor provide for accounting auditing and other issues sought to be covered under the new Act. In India, the situation is far different. The Companies Act, 1956 does provide comprehensively in regard to accounts and audit. The Act not only deals with the formats of the financial statements but also prescribes for qualifications in the audit report, role and responsibility of the auditors, Director's responsibility for preparation and presentation of accounting standards. The Act also extensively deals with different aspects of the management (corporate governance) of the compnay-public or private and from incorportion wo winding up apart from fixing the responsibility of the directors, management, auditors, experts, whenever required etc. There are provisions as well for addressing the situation of the conflict of interest of directors as well as auditors in discharge of their duties and responsibilities. Within the framework of basic tenets of the corporate democracy, which the act advocates, independence of auditors has also been adequately dealt with. In case of delinquency, panel provisions do exist. In order to take care fo special circumstances which might exist in case of listed companies, Securities and Exchange Board of India Act, 1992, Rules and other requirements prescribed tereunder, make the framework for transparency in financial reporting and corporate responsibility further meaningful and more stringent.

	1.2
	Any discipline is not considered to be a profession unless it is subject to an Ethical Code and disciplianry mechanism carrying sanction of law. In the US, the accounting body at the Federal level i.e. American Institute of Certified Public Accountants (AICPA) is a voluntary association, not carrying any statutory mandate , did prescribe Code of Ethics auditing standards and other quality control measures. Accounting Standards setting body in US is in the private section and largely funded by the industry. This funding by the industry gives rise to conflict of interest. It is in the aforesadi background that the accounting profession in the US is called as 'self regulatory' profession. Different states in the US exercise disciplinary control over the accountancy profession which is confined to their own limited jurisdiction. The framework for the rgulation of the profession of accountancy in the US is thus not only fragmented and but also not well strcutured.

	1.3
	The posistion in India is again differnet. The Charterd Accountants Act, 1949 ws enacted only with a view to regulate the profession of accountancy in India. The Act is adminstered by the Institute of Chartered Accountants of India (ICAI) in accordance with the provisions contained in the Chartered Accountants Act, 1949. The accounting profession is, thus, in no way self regulated. The profession is regulated at the Central level, and in the same manner and t the same extent all over the country. Accounting, auditing and ethical standards are formulated and monitored for compliance under the provisions of the aforesaid law by the ICAI. The Act provides for adequate representation from the Government of India in the Council of the Institute and in the Disciplinary Committee of the ICAI. In the past, representatives of different organs of the Governement, trade and industry, trade unions, academicians have been nominated to the Councils of the Institute. A senior Government official has been, till recently, nominated to Disciplinary Committee. The Accounting Standards Board and recently constituted Peer Review Board provide for representation from the Coucil of the Institute. The composition of the Auditing and Assurance Standards Board (earlier known as Auditing Practices Committee) of the Institute has recently been changed to provide for outside representation on Board. The disciplianry mechanism of the Institute, which extends to professional or other misconduct of the memebers, might fetch away from an erring chartered accountant, his license to practicee, in addition to, and over and above, criminal liability which the chartered accountant might invite under the Companies Act, 1956, SEBI Act, other special Acts, and under general law.

	1.4
	The legislative framework for accounting and auditing in India unlike in USA, is far more comprehensive and includes, within its scope all types of audit firms and the economic entitites. The scope of the Chartered Accountants Act, 1949 also extends on the chartered accountants who not in practice including those who are in the business or in public life.

	1.5
	The new initiatives in the US for constituting Public Company Accounting Oversight Board should be understood and appreciated in the light of the aofresaid.

	2. Public Company Accounting Oversight Board: Duties and Powers

	2.0
	Duties of the Board, as provided in the Act includes registration of public accounting firms, establishment or adoption of auditing, quality control, ethical independence and other standards, inspection or registered firms, investigation and disciplinary proceedings concerning registered public accounting firms.

	Views

	2.1
	The New Act envisages setting up of the Board and entrusting upon it, the duties as a foresaid at the Federal level in the background of the fact that there was no legislative framework or mechanism in the US to provide for the above functions. In India, all these functions have been entrusted upon the ICAI and additonally supported andm supplemented by the provisions contained in the Companies Act, 1956 and the SEBI Act, 1992. The ICAI formulates the Accounting Standards which are then notified by the Governement of India based on the recommendations of the National Advisory Committee on Accounting Standards set up under the Companies Act, 1956. The Committee is also empowered to advise the Government on matters related to auditing. Compliance with the accounting standards has been made mandatory by the companies under the Companies Act and was long back made mandatory for the auditors, by the ICAI. The Institute has been empowered with authority to conduct investigation and disciplinary proceedings against the erring chartered accountants. While doing so, it acts as a quasi-judicial authority under Section 21 of the Chartered Accountants Act, 1949. The Companies Act, 1956 also empowers the Central Governemnt to carry out investigation into affairs of the company and, in that process if the found erring, to prosecute the auditor.

	2.2
	The requirement under the new dispensation in the US for calling for particulars from the accounting frims like details on client-wise fee, fee from audit and non audit services and quality control measures in place in the accounting firm. These requirements, as such do not exist as of now in India. With the recent introductioon of Peer Review System, such details would now be called for. Perhaps, the provision of the new Act are intended to provide the Public Company Accounting Oversight Board, the relevant information about financial dependence of the accounting firm on any of the clientsw for non-audit services, rendered by the accounting firm to such clients. The institute has, however sought to achieve the objective behind calling for such information by prescribing norms. For example, the members have been advised that total fees received by them from one client should not be more than 40% of their total fees. A cap on fee for non-audit services has also been imposed by the ICAI. As far back in 1974 Part-II of Schedule VI was modified to provide for disclosure of payments to auditors for audit fees, other services, and out of pocket expenses. The Statement on payments on Auditors for other services, issued by the Institute of Chartered Accountants of India requries much greater disclose of payments made to the auditors. Similarly, the Companies Act, 1956 provides that the auditors should not have any stake in the securities of the Companies.

	2.3
	As regards quality control, the Institute has the responsibility under Section 15 of the Chartered Accountants Act to ensure quality of standards of performance of its members. Apart from standards on quality control, Continuting Professional Education, mechanism for Peer Review, backed by disciplinary mechnism are some of the steps taken by ICAI in the regard. InIndia, ICAI looks quality aspect in a much wider manner and focus on quality consciousness, unlike in USA, right form imparting of education, in a wholesome manner.

	2.4
	As far as registration is concerned, the Chartered Accountants Act provides that no chartered accountant can practice unless the Chartered Accountant obtains the Certificate of Practice (CoP) from the Institute and registered with Institute with CoP renewed every year. The Act is sought to be amended to enable the Institute if so warranted, to impse quality related stipulated before renewal of the Certificate of Practice.

	3. Period of Keeping Audit Working Papers

	3.0
	The New Act provides that each public accounting firm shall prepare and maintain audit work papers and other information related to the audit report, for a period of not less than 7 years. Further, the New Act amends the United States Code by inserting section 1520 that requires an accountant who conducts the audit of an issuer to maintain all audit or review working papers for a period of 5 years from the end of the fiscal period in which the audit or review was concluded.

	Views

	3.1
	In India, under the Chartered Accountants Act, 1949, the members are required to maintain their working papers in relation to any attest fucntion for a period of 10 years.

	4. Auditing Quality Control and Financial Standards

	4.0
	In the Act, the Board has been empowered to establish or adopt standards proposed by professional groups of accountants designated or advisory groups.

	Views

	4.1
	These standards are formulated and issued by the Institute of Chartered Accountants of India. It is reiterated that the Institute of Chartered Accountants of India is a statutory body set up under an Act of Parliament viz the Chartered Accountants Act, 1949. On the other hand as stated, in the US, this was being done earlier by a voluntary associations i.e. AICPA.

	5. Concurring and Second Partner Review

	5.0
	The New Act provides for review of audit report by a concurring or a second partner

	Views

	5.1
	The ICAI has from time to time suggested to the Government of India to introduce the concept of joint audit in relation to certain categories of enterprises. Such a provision is expected to be much more rigorous than what is contemplated in the new Act.

	6. Scope of Quality Control Standards

	6.0
	The New Act also seeks to define the scope of quality control standards, internal accounting control and in regard to issuance of audit report.

	Views

	6.1
	In India, the quality control standards issued by ICAI cover all the aspects stated in the new Act. As regards the internal accounting control, the requirement already existed in India not only as a key audit requirement, but also through specific assertion in the audit report required to be given under Section 227(4) (a) popularly known as MAOCARO, 1988

	7. Penal Provisions for Auditors

	7.0
	The New Act provides for sanctions on the auditing firms which includes temporary or permanent revocation of the firm or the person associated with the firm, censure and civil monetary penalty. It also provides for a liberal view i.e., instead of award of punishment, as above, the member may be required to undergo required professional education and training.

	Views

	7.1
	Compared to above, in India, the Chartered Accountants Act, 1949 provides for censure or removal from the practice, permanently or for a particular period. There is no provision for imposition of civil monetary penalty. This is not required as well in view of the civil and criminal action contemplated is the relevant Act like the Companies Act, SEBI Act or under Common law.

	8. Inspection

	8.0
	Under the new Act, the Board has the power to periodically inspect the public accounting firm. Inspection in regard to a firm which audits more than 100 companies may be on an annual basis.

	Views

	8.1
	This is analogous to the provison of peer review mechanism in India. The System in India provides for independent review i.e.,(review by independent reviewers appointed by the Institute, and, not on firm on firm basis). The earlier mechanism in US (firm on firm basis) proved to be highly inadequate.

	9. Extending Jurisdiction Over Foreign Accounting Firms

	9.0
	The New Act provides that foreign public accounting firms that prepares an audit report with respect to the listed companies in US shall also be subject to same set of standards as prescribed in respect of US firms. In case some components of the company has been audited by the foreign firm, the registered public accounting, firms the working papers of such foreign firms shall also be made available to the firm and the Board.

	Views

	9.1
	In India, under the new auditing standards, currently under exposure for public comments, the Institute has provided that in such cases the Indian auditor shall assess the professional competence of the other auditor, and may review his working papers. Foreign accounting firms have entered in India through the circuitous route of the Reserve Bank of India's approval having not been able to register with the Institute of Chartered Accountants of India. As understood, such firms are providing audit related services in circumvention of the alw and are outside the purview (regulator or ethical ) of all the authorities.

	10. Accounting Standards Setting Body

	10.0
	The Board has been empowered to recognise Accounting Standards developed by the bodies which fulfils certain conditions. As mentioned earlier, the agency earlier setting accounting standards was a private one and recent events proved inadequacies thereof.

	Views

	10.1
	It may be noted that under 210A of the Companies Act, 1956, National Advisory Committee on Acconting Standards (NACAS) is responsible for making re-commendations to the Central Government for prescription of accounting standards. The basic accounting standards are formulated by ICAI set up under Act of the Parliament. In fact, the position in India is much more stringent in terms of legal requirements vis-a-vis proposed US position.

	11. Adoption of the Principle-Based : Accounting Standards

	11.0
	The Board would carry out a study for adoption of a principle-based accounting system for financial reporting.

	11.1
	The Accounting Standards promulgated in India follow closely the pattern laid down by the International Accounting Standard Board (earlier International Accounting Standards Committee) which are principle based rather than rule-based. The adoption of principle based standards is always considered much superior because it gives an element of flexibility to assess the appropriatences of accounting treatment in particulars set of circumstances. In that regard, the India has been much ahead vis-a-vis US.

	12. Non - Audit Services

	12.0
	The New Act has prohibited certain types of services for being rendered by an auditing frim to the same audit client. The Board has been empowered to provide exemption on case to case basis from the prohibition.

	Views

	12.1
	In India, many of these services like book keeping accounting, designing of any system which is subject matter of the audit, internal audit, brokering, investment, advisory, investment banker services, are already prohibited for the auditing firm. In regard to services other than these, the ICAI was first in the world to impose a cap on fee for non-audit services. There is no leverage available in India for exemption on case to case basis.

	13. Audit Partner Rotation

	13.0
	The New Act provides for rotation of lead audit partner every 5 years. The proposal is aimed at ensuring independence of the auditor.

	Views

	13.1
	The ICAI has already made a suggestion to the Government to introduce the system of the joint auditor and also a mechanism for fixation of audito'r remuneration independent of the management. this would be far more effective than what is now contemplated in the US.

	14. Audit Committee

	14.0
	The New Act provides for reporting by the auditor to the audit committee, on critical accounting policies and practices to be used, discussions with the management officials and other material communication with the management. The term "audit committee" has also been defined. In case there is no audit committee, the entire Board of Directors would act as an audit committee.

	Views

	14.1
	The provisions of the Companies Act, 1956 and the listing requirements prescribed by the SEBI cover the above intent explicily or in board terms. Audit Committee have been made responsible for the over-sight of the work of auditor. There could be a case for eludidation at best, and provision that all the members of the audit Committee should be independent. Further, in India, the constitution of audit committee is mandatory and the functions cannot be assumed by the Board of Directors.

	15. Conflict of Interest

	15.0
	The New Act provides that an audit firm whose employee during the last one year was Chief Executive Office, Chief Financial Officer, Comptroller, Chief Accounting Officer can not act as an auditor of that company.

	Views

	15.1
	In India, however, the Code of Ethics implicitly provides that in case of post employment or other dealings of the auditor with the auditee whatsoever, it would be a normal presumption that the independence of auditor would get jeopardized.

	16. Corporate Responsibility for Financial Reports

	16.0
	Under the New Act the principal executive officers and the principles financial officers, or persons performing similar functions of each company filing periodic reports to the Securities and Exchange Committee are required to certify that the signing officer has reviewed the report, the report does not contain any untrue statement or omits a material fact and the financial statements present a fair view.

	16.1
	Sucg officers have also been made responsible for establishing and maintaining internal controls; and are also required to report on the effectiveness of the internal controls in the financial reports, as well as to the auditor and the audit committee. They are also required to disclose to the auditors and the audit committee any fraud that involves management or other employees.

	Views

	16.2
	In India, the financial statements are required to be signed by or on behalf on the Board of Directors of the company. Under section 217 of the Companies Act, 1956, the directors are also required to issue a directors report about the affairs of the company during the year under report. One of the important components of the directors report is the Director's Responsibility Statement (issued pursuant to section 217 (2AA) of the Companies Act, 1956). The directors' Responsibility Statement states the following:

i. that in the preparation of the annual accounts, the applicable accounting standards had been followed along with proper explanation relating to material departures;

ii. that the directors had selected such accounting policies and applied them consistently and made judgements and estimates that are reasonable and prudent so as to give a true and fair view of the state of affairs of the company at the end of the financialo year and of the profit or loss of the company for that period;

iii. that the driectors had taken proper and sufficient care for the maintenance of adequate accounting records inaccordance with the provisions of this Act for safe guarding the assets of the company and for prevening and detecting fraud and other irregularities;

iv. that the directors had prepared the annual accounts on a going concern basis.

	16.3
	It is clear from the above that, in essence, the requirement stipulated by the New Act already existed in the Companies Act, 1956. The auditors of a company are also requried to report (under MAOCARO, 1988) whether that is an adequate internal control procedure commensurate with the size of the company and the nature of its business. In case the auditor gives a qualified answer or an unfavorable answer to the question, the auditor's report also states the reasons for such qualified answer or unfavorable answer, as the case may be. It may be noted that the director's report is issued to the general public at large unlike the United States where the certification of facts required by the New Act is only to done in the filings before the Securities and Exchange Commission.

	16.4
	Under Section 628 of the Companies Act, 1956 any person(s) who make a statement in any return, report, certificate, balance sheet, prospectus, statement or other document which is false in any material particular or which omits any material fact is punishable with imprisonment for a term which may extend to two years and is also liable to a fine.

	16.5
	Under the provisions of the Companies Act, 1956, the Central Government has the powers to conduct an investigation into the affairs of a company where in application in this regard is made by the members of the company (section 235). The Central Government can suo motto conduct the investigation, if in the opinion of the Company Law Board, the business of the company is being conducted with intent to defraud the creditors investors, members or other persons (section 237). Any person who, as a result of the investigation, is found guilty of any offence like fraud or malfeasance or misfeasance is liable to be prosecuted. It may also be noted that the company, if found guilty, can also be noted that the company, if found guilty, can also be wound up. Further, proceedings against the company for recovery of damages or property can also be initiated.

	16.6
	The concept of 'principal financial officer' being responsibel for the preparation and presentation of the financial statements has to be explicitly recognised. This concept of 'principal financial office' is not present in India. The institute has from time to time suggested to the Government to introduce the concept of Chief Financial Officer. The Chief Financial should be a chartered accountant and should be responsible for the over-all preparation and presentation of the financial statments. It may be appreciated tha the Chief Financial Officers of almost all the companies which have went for bankruptcy in the United States were not Certified Public Accountants (Chartered Accountant in Inda).

	17. Enhance Conflict of Interest Disclosure

	17.0
	The disclosures are required to be made to the SEC in regard to loan, etc, to the Directors or the Executive Officer of the company.

	Views

	17.1
	In India, ther requirements under the Companies Act, are much more comprehensive. Schedule VI calls for disclosures and under MAOCARO a specific assertion by the auditor in this regard is required in the audit report.

	18. Disclosure of Audit Committee Financial Experts

	18.0
	The rule requries that at least one member of the audit committee should be a financial expert in the manner defined under the Rule.

	Views

	18.1
	In India, underclause 49 of listing agreement provides that at least one of the members should have financial and accounting knowledge. Possibly the requirement in this regard can be made more specific.

	19. Improper Influence on Conduct of Audits

	19.0
	Under the New Act, it is unlawful for any person to take any action to fradulently influence, coerce, manipulate, or mislead any independent public or certified accountant engaged in the performance of an audit of the financial statements of that issuer for the purpose of rendering such financial statements materially misleading.

	Views

	19.1
	This requirement of he New Act is a good move towards ensuring the independence of the auditors. Currently, there are no similar provsions under the Indian statutes. However, in generally the provisions are governed by the contract of employment and the general law of the Country.

	20. Enhanced Review of Periodic Disclosures by Issues

	20.0
	Under the New Act, the Commission is requried to review the disclosures mae by certain public companies falling in the criterion laid down by the New Act. Such review shall include a review of an issuer's financial statements.

	Views

	20.1
	The Institute of Chartered Accontants of India has constituted a Financial Reporting Review Panel (FRRP) with the objective of reviewing the financial statements of certain enterprises. The main objective of the FRRP is to secure compliance with the accounting standards and to ensure that the financial statements give a true and fair view.

	21. Authority of the Commission to Prohibit Persons from Servin as Officers or Directors.

	21.0
	The Commission has been granted powers to issue an order to prohibit, conditionally or unconditionally, and permanently or for such period of time as it shall determine, any person who has violated certain provison of teh securities law in the US.

	Views

	21.1
	Section 274 of the Companies Act, 1956 prescribes the disqualification for becoming director in a company. Under the section, a person is not capable of being appoint director of a company if he is disqualified by an order under section 203 lays down the situations and the corresponding orders that can be passed by appropriate authorities. The main purpose of the section is to restrain fraudulent persons from managing companies. It may also ne noted that in the case of default under the rules and regulations framed by the securities and Exchange Board of India, the Company and the person concerned may be penalized by fines.
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“The need or financial regultion i ofen jusified by the posental for market fiure
it can resut when managers' posses inside information while imvesors do nok,
called “information asymmetry:” as el 3 from inspproprise behavior of audios,
called “mral hazard ™ New laws that stempt to adress thes isues n the United
Staes (Sarbanes-Oxley Act 2002) and in the European Union (Proposal for a 8
Directive of the European Commission 2004a) indicate that the predominat view
nd arger

‘among legilators i that we need more regulation, more severe penalics,
enforcement budges o protectfnancial mrkets rom faud.

“The purpose of this chaptr i to describe these o competng regulatory approaches.
Insection A, 1 first explain the regulaton of th United Stats of America, provided in
the Sarbanes-Oxley Actand the Securities and Exchange Commision's inal ules. In
section B, I then presen the regultion of the European Unions frst describing the
European Commission's Recommendation and sccondly the European Commission’s
proposal forarevised 8 Dictive of the European Paiament and the Council, which
was accepted by the European Parlimant and the Council of Economic and Finance.
Ministers.Insection C, | compare the two regulations in terms of cifferences in single
requitements, and, more imporant for tis rescarch, diferences i the regolatons’
approach. Finally, Section D shows Gemmany's reacton towards the American
requirementsand European recommended and proposed requirements.

Regulation of the United States of America
1 Introduction

“The Sarbanes-Oxley Act of 2002 has been the mostsignificat legislative response (o
corporate scandals such as Enron. The stated purpose of the ac, introduced ot the
second session of the 107" United States Congress, "is (0 protet investors by
improving the accuracy and relabilty of corporate disclosures made pursuant o the
securities laws, and for othr purposes” (Strbanes-Onley Act 2002). As a corective
measure in response 1o significant accounting filures, the Sarbancs-Oxley Act
songly reinfoces the positon of investors first pronounced by the Securites and
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