“An arrow can be send only by dragging it back, so when life is dragging you back with difficulties. It means that its going to launch you into Victory”


Summary of Recent case laws of IDT applicable for May, 2012 Exams
(A) Central Excise
	S.No.
	Issue
	Decision
	Case law

	1.
	Does a product with a short shelf-life satisfy the test of Marketability?
	Supreme court ruled that a product with shelf-life of 2 to 3 days was marketable & Hence Excisable.  
	Nicholas Piramal India Ltd. V. CCEx, Mumbai 2010 (260) E.L.T. 338 (SC)

	2.
	Are the physician sample excisable goods in view of the fact that they are statutorily prohibited from being sold?
	The court inferred that the physician sample were excisable goods and were liable to Excise Duty.
	Medley Pharmaceuticals Ltd. V. CCE & C., Daman 2011 (263) E.L.T. 641 (SC)

	3.
	Whether assembling of the testing equipment for testing the final product in the factory amounts to manufacture?
	Such equipment was saleable & marketable. Hence, the apex court held that duty was payable on such testing equipment.
	Usha Rectifier Corpn. (I) Ltd. V. CCEx, New Delhi 2011 (263) E.L.T. 655 (SC)

	4.
	Whether the interest on irregular credit under Rule 14 of the CCR, 2004 arises from date of availing such credit or date of utilization of the credit?
	It was held that Rule 14 CANNOT be interpreted to mean that interest is payable from date of utilization of irregular credit & not from the date of availing such credit.
	Ind-Swift Lab. Ltd. V. UOI 2011 (265) E.L.T. 3 (SC)

	5.
	Does the process of cutting & embossing aluminum foil for packing the cigarettes amounts to manufacture?
	There were no records to suggest that cut to shape/embossing aluminum foils used for packing cigarettes were distinct marketable commodity. Hence process did NOT amount to manufacture as per Section 2(F) of CE Act, 1944.
	GTC Industries Ltd. V. CCEx 2011 (266) E.L.T. 160 (Bom.)

	6.
	Whether time-limit under section 11A of the central excise Act, 1944 is applicable to recovery of dues under compound levy scheme?
	It was held that the time-limit under section 11A of CE Act, 1944 is NOT applicable to recovery of dues under compound levy scheme.
	Hans Steel Rolling Mill V. CCEx, chandigarh 2011 (265) E.L.T. 321 (SC)

	7.
	Can re-appreciation of evidence by CESTAT be considered to be rectification of mistake apparent on records under section 35C (2) of the CE Act, 1944?
	The court opined that CESTAT exceeded its power under section 35C (2) of the CE Act, 1944. In pursuance of a rectification application, it CANNOT re-appreciate the evidence & reconsider its legal view taken earlier.
Note: - section 35C (2) of the Act.
The appellate Tribunal may, at any time within 6 months from the date of order, with a view to rectify any mistake apparent from the records, amend any order passed by it under sub-section 1 & shall make such amendment if the mistake is brought to its notice by the commissioner of CE or the other party.
	RDC Concrete (I) Pvt. Ltd. 2011 (270) E.L.T. 625 (SC)

	8.
	Is the CESTAT order disposing appeal on a totally new ground sustainable?
	The High court explained that CESTAT should have remanded the matter back to the Adj. Auth. However, it could NOT have assumed to itself the jurisdiction to decide the appeal on a ground which had NOT been urged before the lower authorities.
	GujChem Distillers V. CCE 2011 (270) E.L.T. 338 (SC)

	9.
	The assesses claimed the CENVAT credit on the duty paid on capital goods which were later destroyed by fire. The Insurance co. reimbursed the amount incl. excise duty. Is the CENVAT credit availed by the assesses required to be reversed?
	The high court therefore answered the substantial question of law in favor of the assesses & against the revenue.
	Tata advanced Material Ltd. V. CCEx 2011 (271) E.L.T. 62 (Kar.)

	10.
	Head office distributed the CENVAT credit of the service tax paid on the services received to its various units. Can the CENVAT credit be denied to a particular unit on the ground that input services were obtained by another unit belonging to same manufacturing Co.?
	The high court therefore held that unit had rightly availed the CENVAT credit of S/Tax paid by its HO.
	Ecof Industries Pvt. Ltd. V. CCE 2011 (271) E.L.T. 58 (Kar.)

	11.
	In case of combo pack of brought out tooth brush sold along with tooth paste manufactured by assesses; is tooth brush eligible as input under the CCRules, 2004? 
	The High court upheld the Tribunal’s decision that the credit was admissible in the case of assesses.
	Prime Health Care Products V. CCE 2011 (272) E.L.T. 54 (Guj.)

	12.
	Can the excess duty paid by the seller be refunded on the basis of the debit note issued by the buyer?
	The substantial Q. of law raised was answered in favor of the assesses & against revenue. Conseqtly. Dept. refunded the excess duty paid.
	Techno Rubber Industries Pvt. Ltd. V. CCE 2011 (272) E.L.T. 191 (Kar.)


(B) Service Tax
	13.
	SIM card supplied as part of service should be added to value of taxable services or treated as sale of goods?
	It was held that SIM cards were NOT goods sold but supplied as part of service & hence form the part of value of taxable service.
	Idea Mobile Communication Ltd. V. CCE 2011 (23) S.T.R. 433

	14.
	Is the service tax & excise liability mutually exclusive?
	The high court held that the excise duty is levied on the aspect of manufacture & S/Tax is levied on the aspect of service rendered. Hence, it would NOT amount to payment of tax twice & the assesses would be liable to pay S/tax on the value of services.
	Lincoln helios (I) Ltd. V. Commissioner of S/Tax 2011 (23) S.T.R. 112 (Kar.)

	15.
	Can appeal be filled to high court for deciding the Q. related to the taxability of S/Tax?
	The high court held that the Q. as to whether the assesses is liable to pay S/Tax falls squarely within the exception carved cut in section 35G of CE Act, 1944?
(Refer to Module of ICAI for more clarity)
	Volvo India Ltd. V. CCEx & ST 2011 (24) S.T.R. 25 (Kar.)


(C) Custom

	16.
	Are the clearances of goods from DTA to SEZ chargeable to export duty under the SEZ Act, 2005 or the custom Act, 1962?
	The high court inferred that the clearance of goods from DTA to SEZ is NOT liable to export duty either under the SEZ Act, 2005 or under custom Act, 1962.
	Tirupati Udyog Ltd. V. UOI 2011 (272) E.L.T. 209 (AP)

	17.
	Can separate penalty under section 112 of the custom Act be imposed on the partner when the same has already been imposed on partnership firm?
	The high court held that for the purpose of imposing penalty, the Adj. Auth. Under custom Act, 1962 might in an appropriate case, impose a penalty both upon a partnership firm as well as on its partner.
	Textoplast industries V. Addl. Comm. Of custom 2011 (272) E.L.T. 513 (Bom.)

	18.
	Whether Chartered Accountants certificate alone is sufficient evidence to rule out the unjust enrichment under custom?
	The respondent could NOT be granted refund merely on the basis of the said certificate. Thus, the High court overruling the Tribunal’s decision, answered the Q. of law in favor of revenue.
	BPL Ltd. V. CCus.,Chennai 2010 (259) E.L.T. 526 (Mad.)

	19.
	Whether the benefit of exemption meant for imported goods can also be given to the smuggled goods?
	The Apex court held that the smuggled goods could NOT be considered as “Imported Goods” for the purpose of benefit of the exemption notification.
	M. Ambalal & Co. V. CCus. (Prev.), Mumbai 2010 (260) E.L.T. 487 (SC)

	20.
	Can the goods be detained indefinitely without any formal order under section 110 of the custom Act, 1962?
	The High court held that goods CANNOT indefinitely be detained without any order under section 110.
	S. J. Fabrics Pvt. Ltd. V. UOI 2011 (268) E.L.T. 475 (Cal.)

	21.
	Is it mandatory for the revenue officer to make available the copies of the seized documents to the person from whose custody such doc. Were seized?
	The High court directed the revenue to make available the copies of the document asked for by the assesses, which was seized during the course of the seizure action.ighHhh
	Manish Lalit kumar Bavishi V. Addl. DIR General, DRI 2011 (272) E.L.T. 42 (Bom.)

	22.
	Under what circumstance can the penalty be imposed in term of section 112(a) (ii) of the custom Act, 1962?
	The High court inferred that UNLESS it is established that a person has, by his omission or commission, led to a situation where duty is “sought to be evaded”, there CANNOT be an imposition of penalty in terms of section 112(a) (ii) of the custom Act, 1962.
	O. T. Enasu V. UOI 2011 (272) E.L.T. 51 (Kar.) 


“Sometimes Failures comes as Blessings…”
Love All
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