

Central Excise: Valuation

“VALUATION”
SYNOPSIS
1. Types of Duty taking into consideration the “BASIS”.
2. Various Ad-Valorem Duties-  
i) Tariff Value u/s 3(2) of the Act, 

ii)  Retail Sales Price (RSP) u/s 4A of the Act:-

· Central Excise (DORSPOEG) Rules, 2008.

iii) Transaction value u/s 4 of the Ac

· Central Excise Valuation Rules (DOPOEG) Rules, 2000.
3. Notes to Transaction Value Sec 4.
4. Case Laws referred.
1. Types of Duty taking into consideration the “BASIS”

i) Specific Duty-  ex– Rs. 1323/- per 1000 cigarettes
 It means duty payable on basis of certain units like Length, Weight, Volume, Thickness, etc. Further, it is
a. Simple method to collect excise duty.

b. Revenue remains static irrespective of price fluctuation. Therefore, it require requires frequent revision in line with the fluctuation.

ii) Ad-Valorem duty i.e. fixed percentage of:-
· Tariff Value u/s 3(2) of the Act,  or
· Retail Sales Price u/s 4A of the Act,  or
·  Transaction value u/s 4 of the Act,
iii) Duty on basis of production capacity u/s 3A of the Act.

iv) Compounded levy Scheme—Rule 15 of the Central Excise Rules, 2002.
v) Specific-Cum-Ad valorem Duty- e.g. Rs. 10000+10%.
2. Various Advalorem Duties.

Ad-Valorem duties are fixed percentage, % of:-
i) Tariff Value u/s 3(2) of the Act.
ii) Retail Sales Price u/s 4A of the Act. 
iii) Transaction value u/s 4 of the Act.
Valuation process is to be considered sequentially,

 i.e. first we check applicability for Sec 3(2), if it doesn’t applies then we will go for Sec 4A, if it also doesn’t applies than Sec 4 is applied.

       Sec 3(2)                                 Sec 4A                                     Sec 4

Tariff Valuation                    RSP Valuation                         Transaction Value  
i)     Tariff Value u/s 3(2) of the Act:-
The Value of certain excisable goods is fixed under CETA. 
Sec 3(2) of the Act empowers the CG to fix/alter tariff values in respect of any excisable goods charged on ad-valorem basis. Duty is levied on so fixed tariff value irrespective of manufacturer’s sales price..
CG can fix different tariff values for-
a. DIFFERENT classes of same goods, or 
b. SAME excisable goods with different description, or
c. Excisable goods of the same class or description-

· produced or manufactured by different classes of manufacturers.

· sold to different class of buyers.

Presently, the values have been fixed for Readymade Garments (60% of RSP) and Pan Masala. These chapters are 61 and 62.

ii) Retail Sales Price (RSP) u/s 4A of the Act:-
If following ALL conditions are satisfied than duty is levied on basis of “RETAIL SALES PRICE”,

a. Excisable goods,  and
b. Should be such as are sold in  retail sale package,  and
c. Should have statutory requirement to declare RSP on the package as per SWM Act, 1977 or its rules, 1977 or under any other Act, and
d. CG must have specified such goods by notification.

However, at present the goods notified by CG are same as mentioned in SCH.III of the Act.

	If any of the above 4 conditions is not satisfied,       than       Sec 4 (Transaction Value)


How the Assessable Value will be arrived:-

          RSP declared on such goods 

Less: Notified Abatement from CG with regards to all indirect taxes of the states   

          Levied
=       Assessable value for the purpose of levy of excise duty ____________________

Where the SWM or any other act requires RSP to be exclusive of all other taxes, then RSP will be construed accordingly i.e., it will be taken for consideration of notified abatement as it is, RSP exclusive of all other taxes.

	CG has already reduced notified abatement respectively, if RSP is exclusive of all other taxes, therefore not much difference will come between assessable value of RSP (inclusive) and RSP (exclusive).


	Even outsource for manuf. of goods notified in SWM to job-worker, will have valuation in accordance with RSP valuation of such goods.


Factors determining Applicability of Sec 4A:-

Retail doesn’t means goods sold in small quantity, “Retail” here have reference only to RSP to be mentioned statutorily. Even goods can be sold in bulk quantities here it will be taken as retail.

Factors determining Non-Applicability of Sec 4A:-
a.  Only declaration of MRP or RSP on the retail packs without any statutory requirement  whether under SWM Act or any other Act,  or
b.  Goods not covered under SWM Act or its rules or any other Act, to have MRP/RSP on package, even if it is notified by CG,  or
c.  SWM Rules, 1977 - given below
SWM Rules, 1977 (non-applicability of Sec 4A)
a. Only packages of retail sale are covered under SWM.

What are Retail Sale Packages- It means packages of up to 25Kg (for fertilizers & cements 50Kg) 
i.e., packages of above 25Kg (for fertilizers & cements 50Kg) will not have Sec4A applied for valuation. There valuation will be as per Sec 4.

b. Goods on which SWM not applies:-

· Goods supplied free as marketing strategy (e.g. physicians samples).

· Goods meant for export.

· Goods supplied to industrial consumer or institutional consumers.

What are industrial consumer and institutional consumers :-
· Industrial Consumers, means consumers who buy goods for use in further manufacturing/production.
· Institutional Consumers, means consumers who buy for service industry like railways, airlines, hotels or other service industry.

	If notified goods are removed, without declaring RSP, or, by declaring wrong RSP, or

is altered/tampered with/obliterated, then, such goods shall be liable for confiscation and there RSP will be determined as per Sec 4A (4) in prescribed manner.


Central Excise (DORSPOEG) Rules, 2008
Rule 3   -“Prescribed manner” as per Sec 4A (4) means Central Excise (DORSPOEG) 
                Rules, 2008.

Rule 4   -When manufacturer removes any notified goods without declaring RSP or 

                with the RSP which is not proper as per statutory requirements.

                                                          Or

    When manufacturer obliterates i.e. eliminates RSP after their removal.

Rule 5   -When manufacturer tampers with or alters RSP after their removal. 

Rule 6   -Residuary rule
Detail Discussion
Rule 4   -When manufacturer removes any notified goods without declaring RSP or 

     with the RSP which is not proper as per statutory requirements.

                                                          Or
 
    When manufacturer obliterates i.e. eliminates RSP after their removal

Then, valuation shall be determined in following manner:-

a. Acc. to RSP of same type of goods removed from factory either before 1 month from the date of actual removal or after 1 month from actual removal,  and
b. If RSP can’t be ascertained as per (a) above, than sample inquiry in retail market of the goods shall be as done and highest RSP will be chosen.

Rule 5  -When manufacturer tampers with or alters RSP after their removal
If altering/tampering results into increase in RSP, than such increased RSP will be taken as RSP of all goods removed during a period of the 1 month before and after removal of such goods.

Rule 6  -Residuary rule
It is like Best Judgment Assessment carried on by CEO i.e. Central Excise Officer, by consistently applying all above rules at his discretion.
iii) Transaction value u/s 4 of the Act:-

As per Sec 4(1)(a) of the Act, if following ALL conditions are satisfied than duty is leviable on “TRANSACTION VALUE”,

i)    Excisable goods must be SOLD by the assessee,  and
· If contravene, then apply Rule 8
ii)    for delivery at the TIME and PLACE OF REMOVAL,  and
· If contravene, then apply Rule 5
iii)  to UNRELATED PERSONS, and
· If contravene, then apply Rule 9 & 10
iv)  for the PRICE which is ONLY the SOLE CONSIDERATION.

· If contravene, then apply Rule 6
These should be satisfied in respect of each removal of excisable goods
(Definitions to the terms stated in conditions of Sec 4(1) (a) are given in Notes to Transaction Value)
	If any condition of Sec 4 (1)(a)  aren’t Satisfied         than           Sec 4(1)(b) [Central Excise DOPOEG) Rules,2008] to get valuation.


Central Excise Valuation Rules (DOPOEG) Rules, 2000
Rule 2        - Definitions.
Rule 3        -“Prescribed manner” as per Sec 4(1) (b) means Central Excise (DOPOEG) 
                      Rules, 2008.

Rule 4        - When price of goods is not known at the time and place of removal.

Rule 5        - When goods are sold for delivery at a place other than place of removal.

Rule 6        - When price is not the sole consideration.

Rule 7        - When goods are transferred to depot, or any other place from where 

                      such goods are sold.

Rule 8        - When goods are not sold but used for captive consumption.

Rule 9,10  - When goods are sold to a related person.

Rule 10A     -Valuation in case of job work.
Detail Discussion
Rule 2 – Definitions

“Normal Transaction Value” means the transaction value of the identical goods sold in greatest aggregate quantity on a particular day to unrelated persons.



This term will be used in:-

i) Rule 7      - Depot Transfer.

ii) Rule 9      - Sale to related Person.

iii) Rule 10A- Valuation in case of job worker.
“Value” means the Transaction Value.
“Price- cum-duty” means price actually paid by buyer to assessee and money value of additional consideration, if any, flowing directly or indirectly, from the buyer to assessee in connection with sale of such goods. It includes duty payable on such goods (MRF Tyres, 1995, SC). Therefore it is beneficial to assessee because it saves duty on additional consideration-How?

Example---
Rs.110 price, incl. 8% excise & 4% sales tax thereon, and 

Rs.25 be the money value of additional consideration.
Value excl. sales tax but incl. excise duty =110/104*100=105.77

Now, add Rs. 25 addtl consideration in 105.77 i.e. 
105.77+25=130.77




Assessable value= 130.77/108*100=121.08

However, price-cum-duty shall be exclusive of all state indirect taxes. Therefore, Valuation can be reached by calculating in manner:-

                                  Assessable Value=price-cum-duty 




                     (1+ rate of duty)


Rule 4 - When price of goods is not known at the time and place of removal.

Then, the valuation shall be done on the basis of the Value of such goods (i.e. other goods of the same class of the same manufacturer) sold by assessee for delivery at any other nearest time.

However adjustments can be made on account of difference in dates of delivery of such goods and the goods in question, as thought reasonable by CEO.

Valuation of goods notified u/s 4A i.e. the goods distributed free, as part of marketing strategy, or gift or donations shall be as per Rule 4, CBEC Circular.
Rule 5 - When goods are sold for delivery at a place other than place of removal.

{This rule is solution for contravention of Sec4 (1)(a)(ii)}










                                                                                                 Goods are sold here


Transaction Value          less Cost of transportation only w.r.t                  only  
Then, valuation shall be deemed to be the TRANSACTION VALUE, excluding, Cost of Transportation. That is Value shall be:-

           


          TRANSACTION VALUE (if including Total Cost of Transportation),

            

Less: Cost of Transportation.



What is cost of transportation:- (Explanation 1 to Rule 5)
It includes-
a. Actual Cost of transportation incurred by assessee where freight is not weightily averaged,   and
b. In case where freight is weightily averaged, than Cost of transportation shall be as per generally accepted principles of costing (CAS-5 issued by ICWAI). 

Thus, profit/loss made on transportation (Weighted freight collected by buyer – Actual freight) is not liable for excise duty (Baroda Electric Meters Ltd., 1997, SC)  
Facts about Cost of Transportation:-
1. Transit insurance will be included in Cost of Transportation,  if it is shown separately in the invoice or it is included in Transportation Cost.

            (Bombay Tires International Ltd., 1983, SC)
2. Return fare, if any, shall also be included in Cost of Transportation.  

3. Transportation cost from factory to place of removal shall not be Cost of Transport (Explanation 2 to Rule 5)
4. Cost of Transportation need not necessarily mentioned in invoice except transit insurance.

5. Assessee can change the method from a or b mentioned above on yearly basis to maintain the consistency during the year.

What is Total cost of transportation:- It is Cost of transportation actually recovered by assessee (and as stated above) + Transportation cost from factory to place of removal
Rule 6 - When price is not the sole consideration.
{This rule is solution for contravention of Sec 4(1)(a)(iv)}
Then, value shall be transaction value + Money value of any consideration     

                                                                        flowing, directly or indirectly, from                           

                                                                        buyer to assessee.

From the list given below, if any goods are provided by buyer free of charge or at reduced cost in connection with production & sale of such goods, then their value shall be apportioned as appropriate (Apportion is to be done on facts & circumstances of the case).
[Joker’s Flicker: We are paying cost of the items to the buyer i.e. law says “Nothing Comes for Free”]

a. Raw materials & components relating to such goods,

b. Tools, dies, moulds, drawings, blue prints, technical maps, & charts used in production of such goods,  

c. Consumables incl. packaging material,

d. Engineering work , development work, artwork, design work, and plans & sketches undertaken elsewhere than in factory or place where manuf. takes place.

[Joker’s Flicker: Same i.e. d point above has been taken from Custom Rules without editing undertaken elsewhere]
Notional interest on Interest on free advances- Includible, only if prices are lowered due to it:-

 It can be added by CEO only if has evidence to the effect that prices are lowered due to interest on advance in manner specified below:-
· Charging less from buyer, or
· By offering a special discount to buyer.

	Onus of proof lies on DEPT. to prove Notional Interest addition.


EXAMPLE to Rule 6:-
XYZ Pvt. Ltd. is a manufacturer of car metal components. The parts of the car metal components are manufactured through using of a special type of “Dye”.  During the year 2007-08, invoice raised against the customer for one component in the following prescribed format.
Material  


50000.00

Labour charges  

45000.00

Power and fuel  

15000.00

Tool (Dye) depreciation      5000.00

Over hands  


  5000.00

Total costs  


120000.00

Add: excise duty @8%  
    9600.00




129600.00

Add: VAT @4%  

    5184.00

Invoice value  

134784.00
During the year 2008-09, there was a mutual agreement between the one of the customer and XYZ Ltd. was, the “Dye” being supplied by the customer to XYZ ltd, and it request not to charge depreciation.  Accordingly, the XYZ Ltd. revise the invoice in the following format for a customer from 1\4\2008-31\3\09

Material cost  

50000.00

Labour charges  

45000.00

Power & fuel  

15000.00

Over heads  


  5000.00

Total costs


115000.00

Add: excise duty @8%  
    9200.00 

124200.00

Add: VAT @4%  

    4968.00

Invoice value  

129168.00

Since there was a lower collection of excise duty during the year 2008-09, the excise officer came to know the agreement between the customer and XYZ Ltd about supply of “Dye” and consequent cost reduction (& excise duty collection).

On1/4/2009  the Central Excise Officer intimate to the company and stating that since the “Dye” was supplied by customer, add a Tool Amortisation cost on a reasonable estimated basis and arrive a assessable value for excise duty purpose and pay excise duty on that.  This is the category falls in application of Rule 6 of Central Excise valuation rules 2000,

For example: Material  


50000.00

  Labour  


45000.00

Power &  fuel

 15000.00

Over heads  


   5000.00

115000.00

     (+)  Tool amortisation cost  
    5000.00

Assessable value  

120000.00

     (+) Excise duty @ 8%  

    9600.00

129600.00

     (-) Tool amortisation cost  
    5000.00

124600.00

    
    (+) VAT @ 4%


    4984.00

    Invoice value

129584.00
Assume the Tool value Rs.500000/- and it can be used for production of 100 units, hence the amortisation of tool cost is Rs. 5000/-, Consequently the amortisation cost gets nullified in the books of the assessee as described in the above example.

Hence, there is no loss of Revenue, the excise duty collection were same as in the first example.

Rule 7- When goods are transferred to depot, or any other place from where 

  such goods are sold. : Then, Valuation will be done at NTV.









Related (Not Considered)


















Unrelated









Unrelated


Normal Transaction Value 
         NTV

In case of Inter deposit transfers, the NTV prevailing at last depot will be considered (Brakes India Ltd., 2005, SC).
If NTV can’t be ascertained than the price nearest to the time of such removal  

from the depot shall be chosen.

In case of transfer for the first time to depot i.e. depot can be new, then Provisional Assessment-Rule 7 of Central Excise rules, 2002 will be applicable.

Rule 8 - When goods are not sold but used for captive consumption
{This rule is solution to Sec 4(1)(a)(i)}

No Removal occurs-goods are used in further production



 

Then, such captive (used in further production) consumed goods are to be valued at 110% of cost of production of such goods.

The general principles of costing would be adopted as per CAS-4 issued by ICWAI be strictly applied. 

CAS-4 says, cost of production shall also include admin o/h but relating to production only.
It also says, value of moulds, dies etc recd free of cost from sister concern will also be included. 
 Further it says Material cost is to be taken Net of CENVAT Credit i.e. if no credit is availed material cost should be incl. of excise duty.

And at the last it restricts to include Advertisement & Insurance cost (Cadbury India Ltd, 2006, SC)

Rule 9 & 10 - When goods are sold to a related person *(IMP)

{This rule is solution to Sec 4(1)(a)(iv)}


 There may arise 5 cases:-


Normal Transaction Value

1. When such goods are sold by the related person to an unrelated buyer:-

Then, the value shall be the NTV at which such goods are sold by the related person to unrelated buyer at the time of removal from the place of removal.   








Manufacturer                         Related person                       Unrelated buyer
At the time of removal from the place of removal means place of removal for MANUFACTURER as mentioned in Sec 4(3)(c).
2. When such goods are sold by the related person to an related retail buyer:-

Then, the value shall be the NTV at which such goods are sold by the related person to unrelated buyer at the time of removal from the place of removal.





Manufacturer                         Related person                   Related Retail buyer
3. When such goods are sold by the related person to an Related Wholesale buyer:-         Rule 11 [ Rule 9 will not be applicable]
4. When such goods are captively consumed by the related person:-
Rule 8 i.e 110 % of Cost of Production of the MANUFACTURER [Rule 9 will not be applicable]

Manufacturer                         Related person                       

5. When such goods are sold ONLY to or through interconnected undertaking (Rule 10):-
	CASE
	VALUE

	1. When inter-connected undertaking is relative in term of Sec 4(3)(b) (ii)/(iii)/)iv) or buyer  is a Holding/Subsidiary Co. of Assessee.
	Rule 9


	2. In any other case
	Determined as if they are Not Related Persons i.e. as per TV


Rule 10 A - Valuation in case of job work
Job Worker means who is engaged in manufacturing of goods on behalf of a principal manufacturer from any inputs or goods supplied by the principal. i.e, on principal-to-principal basis outsourcing.
i) When the goods are sold by the principal manufacturer from the premises of job-worker and manuf. & buyer are not related and price is the sole consideration for sale:-
valuation

      Unrelated buyer


TRANSACTION VALUE of principal manufacturer.
ii) When the goods are sold by the principal manuf.  from a place other than premises of job-worker and and manuf. & buyer are not related and price is the sole consideration for sale:-

                                                      Unrelated buyer
NORMAL TRANSACTION VALUE at such place of transfer.
iii) In any other Case:- Provisions of foregoing rules, wherever applicable.
No Cost of Transportation from place of removal (Job work site in (i), and WH/Depot in (ii) above) to the place of delivery will be included in the value.
Rule 11 - Residuary rule
It is like Best Judgment Assessment carried on by CEO 

i.e. Central Excise Officer, by consistently applying all above rules at his discretion.
Example:-






Rule 11 read with rule 7 applies 








                       most consistently

Here, Sec 4(3)(cc) will not apply
Notes to Transaction Value (Sec.4)
1. Definitions:-
“Assessee”- As per Sec 4(3)(a), the person liable to pay the duty and includes his AGENT.

“Related Persons“-As per Sec 4(3)(b), the assessee and buyer shall be deemed related persons, if

a. they are interconnected undertakings,  or
b. they are relatives,  or
c. amongst them the buyer is  a relative & distributor of the assessee, or sub distributor of such distributor,  or
d. they are so associated that they have interest , directly or indirectly, in business of each other (ratio is not specied)

Relative is same as meaning assigned to it in Sch. IA of the Co.Act, 1956.

Thus, if a co. or a firm is appointed as distributor, it can never be related.

“Place of Removal”- As per Sec 4(3)(c), it includes

1. a factory or any place where production/manufacturing of excisable takes place.

2. a warehouse where goods are permitted to be deposited without payment of duty.










                       Place of removal 











Time of removal 
3. a depot, consignment/agent premises or any other place from where such goods are sold after it is removed from factory.



    Time of removal-           Place of removal -

EXCEPTION TO SEC 4(3)(C):-

· Sec 4(3) (CC)-  In Sec 4(1)(a), one condition is that goods are sold at the time and place of removal, in case of depot the time and place of removal are different hence duty shall be collected when goods are removed from factory for depot. Therefore, 









Duty will be collected here as per Sec 4(3) (cc)

“Transaction value”-As per Sec4(3)(d), it means

a. It is the price, actually paid or payable for the goods when sold,  and
b. It includes, in addition to the amount charged as price, any amount that the buyer is liable to pay to assessee or any other person, on behalf of the assessee, by reason of or in connection with sale of goods, and
c. Payment can be made at the time of sale or at any other time, and
d. It includes any amount charged for, or to make provision for the following-

1. Advertising or publicity,

2. Marketing and Selling& Distribution expenses,

3. Storage expenses,

4. Outward handling

5. Servicing charges

6. Warranty,

7. Commission,

8.  or any other matter,  and
e. It does not include the amount of excise duty, sales tax or any other taxes actually paid or payable on such goods. (further refer below)
Specific exclusions from the Transaction Value:-

1. Effective  excise duty i.e. the amount actually payable as excise duty on goods in question, after taking consideration of Exemption Notification alone and not the prescribed rate in the schedule. (Modi Rubber Ltd,1996, SC)
2. Sales Tax – Gross sales-tax i.e. before setting off input credit, in case of VAT. (Modi Rubber Ltd, 1996, SC)
Example- Sales tax is 5% and input credit set is Rs.1/-, than permissible exclusion is RS.5/- on Price of Rs.100. and not Rs.4 (5-1).

3. Any other Taxes.

Case laws-At a Glance
1. Baroda Electric Meters Ltd., 1997, SC – Contrary decision to Rule 5 i.e., if weighted averaged freight charged from buyer, than weighted average freight will only get deduction and not the actual frieght paid by assessee.
2. Bombay Tires International Ltd., 1983, SC-  

a. Transit Insurance is part of Cost of Transportation- if stated separately shown in invoice as Transit insurance or in the name of Cost of Transportation.
b. Anything which contributes towards intrinsic value of goods or marketability of goods form part of value irrespective of the fact who has incurred.

3. Brakes India Ltd., 2005, SC- In case of Inter-Depot transfers, NTV prevailing at last depot/WH will be taken for valuation.
4. Modi Rubber Ltd, 1996, SC- 

a. Effective Excise duty should be deducted as per Sec4 (3)(d)(e) above from Transaction Value.
b. Gross sales-tax i.e. before setting off input credit ,i.e. in case of VAT system is to be deducted as per Sec4 (3)(d)(e) above from Transaction Value.
5. Cadbury India Ltd, 2006, SC- CAS-4 issued by ICWAI restricts to include advertisement & Insurance Cost of the final product i.e., chocolate in this case for calculation of Cost of Production for to be used in Captive Consumption Valuation.
6. MRF Tyres,1995, SC- Price-cum-Duty includes duty payable on such goods.
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