Exemption from Duty
CETA / Customs Tariff prescribe the rate of duty for each Chapter head and subhead. This rate is called ‘Tariff Rate’ and the duty payable is ‘Statutory Duty’. The rates are fixed by Parliament and changing these rates is time consuming. However, Government needs flexibility in operations of taxing statute. As the circumstances change, quick adoption to changing situations is required. CEA and Customs Act, have, therefore, granted powers to Central Government to modify rates as per requirements, by issuing a notification. The duty actually payable as per the notification (usually referred to as ‘exemption notification’) is called ‘effective rate of duty’. 
Exempted from duty and chargeable to Nil rate of duty - If the tariff itself specified duty as ‘Nil’, the goods are chargeable to ‘Nil’ rate of duty. If the goods are exempt by way of a notification, they are called ‘exempt from duty’. Thus, there is difference between goods chargeable to ‘Nil’ rate of duty and goods ‘exempt from duty’. -Arun Auto Spinning and Mfg. Co. v. CCE - 1990 (48) ELT 543 (CEGAT). It may be noted that ‘Nil’ duty is still a duty. - CCE v. Vazir Sultan Tobacco Co. Ltd. - AIR 1996 SC 3025 = 1996 AIR SCW 1353 = 1996 (2) SCALE 603 = (1996) 13 RLT 291 = JT 1996 (3) SC 112 = (1996) 83 ELT 3 = (1996) 3 SCC 434 = 63 ECR 359 (SC 3 member bench).
Exemption does not erase duty – In Hico Products v. CCE (1994) 71 ELT 339 (SC), it was held that exemption by notification does not take away the levy or has effect of erasing levy of duty. The object of exemption notification is to forego the duty and confer certain benefits upon the manufacturer or buyer or consumer through manufacturer, as the case may be.
If exemption is granted u/s 5A(1) [that time rule 8(1)], goods do not cease to be excisable goods and levy of duty is not erased. – CCE v. Smithkline Beecham Consumer Health Care Ltd. 2003(151) ELT 5 (SC).
General exemption from duty – Central Excise Rules grant exemption from duty if goods are exported under bond, except exports to Nepal and Bhutan. Similarly, goods manufactured in Special Economic Zone (SEZ) are ‘excluded excisable goods’ and hence no excise duty can be levied on goods manufactured in SEZ.
Further, section 5A(1) of CEA authorises Central Government to exempt the excisable goods, (a) generally (b) either absolutely or subject to such conditions (to be fulfilled before or after removal), (c) from whole or any part of excise duty leviable. Such exemption should be in public interest and it should be by way of a notification published in Official Gazette. – similar provision in section 25(1) of Customs Act in respect of customs duty.
The exemption notification issued u/s 5A is not applicable in respect of DTA clearances by EOU/SEZ unit, unless specifically provided in the notification. [proviso to section 5A(1)].
Method or form of granting exemption - The typical notification granting exemption reads as follows : “In exercise of the powers conferred by sub-section (1) of section 5A of the Central Excise Act, 1944 (1 of 1944), the Central Government being satisfied that it is necessary in the public interest so to do, hereby exempts goods falling under heading No. . . . . of the Schedule to the Central Excise Tariff Act, 1985 ( 5 of 1986) from whole of the duty of excise leviable thereon under section 3 of Central Excise Act, 1944 (1 of 1944).” In case of partial exemption, the wording is “exempts, from so much of the duty of excise leviable thereon which is specified in the said schedule, as is in excess of the amount calculated at the rate of . . . per cent ad valorem.” or “as is in excess of the amount calculated at the rate of Rs. . . . . . per Ton” and so on. The rate at which duty is actually payable is called ‘effective rate’. 
Public Interest is essential - The exemption notification can be issued only in public interest. Public interest means greatest happiness of greatest number. It is not necessary to disclose the exact nature of public interest of each notification. In India Cement v. State of AP - (1988) 69 STC 305 (SC) = AIR 1988 SC 567, it was observed that exercise of power to tax may be normally presumed to be in public interest. Court will presume that the notification has been issued in public interest. Person challenging the tax has the heavy burden to prove that it is not in public interest.
Different exemptions to different categories or classes permissible - It is permissible to grant different exemptions to different classes, as long as all those within a particular class are treated equally and uniformly. Statute can be declared invalid only when it is shown that the impugned statute is based on discrimination and that such discrimination is not referable to any classification which is rational and which has nexus with the object intended to be achieved by the Statute. Thus, granting exemption to small scale units, or to units manufacturing goods without aid of power, or to Government undertakings or to a class of consumers will be permissible. However, such classification should be in public interest and powers should be used bona fide. It is well recognised that State enjoys the widest latitude where measures of economic regulations are concerned. State can pick and choose districts, objects, persons, methods and even rate for taxation if it does so reasonably. 
Exemption notification has statutory force - All exemption notifications are issued under delegated legislative power and have full statutory force and validity. Since it has a legislative character, question of hardship to anyone is irrelevant. Persons affected are not entitled to opportunity of hearing before issue of notification. 
Conditional exemption at option of assessee - Some exemptions are subject to some conditions e.g. following Central Excise (Removal of Goods at Concessional Rate of Duty for manufacture of Excisable Goods) Rules [earlier Chapter X] procedure or not claiming Cenvat etc. In such cases, the assessee may or may not avail of the concession or exemption.
Option to assessee if two exemption notifications available - When there are two provisions under which an assessee could claim some benefit, it is for the assessee to choose one. -  CIT v. Mahendra Mills (2000) 2 SCALE 384 = 2000 AIR SCW 1016 = AIR 2000 SC 1960 =  (2000) 109 Taxman 225 (SC). Where there are two exemption notifications that cover the goods in question, assessee is entitled to the benefit of that exemption notification which gives him greater relief, regardless of the fact that notification is general in its terms and the other notification is more specific to the goods. – HCL Ltd. v. CCE 2001(130) ELT 405 (SC 3 member bench order).
Exemption in exceptional circumstances - General Exemptions can be granted under section 5A (1) by issuing a notification. However, section 5A(2) authorises Central Government to grant exemption, in public interest, in exceptional circumstances by a special order.  The exceptional circumstances should be specified in the order. - similar provision in section 25(2) of Customs Act.
This is ad hoc  exemption and can be granted even retrospectively. - CBE&C circular No. 12/97-Cus dated 12-5-1997. 
Retrospective insertion of clarification to exemption notification - Sometimes it is found that there is some drafting mistake or ambiguity in (a) the general exemption notification issued u/s 5A(1) of CEA or 25(1) of Customs Act or (b) Special exemption order issued u/s 5A(2) of CEA or section 25(2) of Customs Act. Sometimes, assessee gets unintended benefit while in some cases even intended benefit cannot be obtained due to drafting error in the exemption notification  or exemption order. To overcome this problem, section 5A(2A) of CEA and section 25(2A) of Customs Act have been inserted w.e.f. 11-5-2002. 
As per these inserted sections, Central Government, for the purpose of clarifying the scope or applicability of exemption notification or exemption order, may insert an explanation to the exemption notification or order within one year of such notification or order. Such Explanation to an exemption Notification will have retrospective effect from date of exemption notification. Such Explanation can be inserted in exemption notification only within one year of date of issue of notification and not thereafter. 
Purpose and meaning of explanation – The section itself clarifies that purpose of ‘explanation’ is to clarify the scope or applicability of an exemption notification or exemption order. Thus, the retrospective insertion can be made only to explain or clarify.
As per Concise Oxford dictionary, ‘explain’ means to make clear or intelligible with detailed information etc. ‘Clarify’ means to make clearer, make transparent. 
Thus, the clarification to exemption notification/order cannot be added with retrospective effect to restrict the scope of notification/order or to insert a condition which was not there.
Exemption for past general practice - At times, the assessees and excise department treat a provision of excise law or classification/valuation of particular goods in a particular way. Duty is levied or exempted accordingly. However, the settled and mutually accepted position of duty liability may get disturbed for some reason like (a) Supreme Court/High Court/Tribunal decision on classification or mode of valuation or any other decision having effect on duty liability (b) Rethinking of excise department regarding correct legal interpretation of tariff item or interpretation of a notification which might affect duty liability of particular excisable goods (c) any other reason where earlier general understanding about duty payable on particular goods may be found to be incorrect. If it is found that higher duty was legally recoverable, the same can be recovered for past period also within the limitations of law. However, this might seriously affect industries as they had not considered this unexpected burden while deciding their price structure. Some units may even become bankrupt. Hence, section 11C of CEA provides that if (a) there was a generally prevalent practice of levy or non-levy of any excisable goods and (b) such goods were actually liable for duty at higher rates; Central Government may, by notification in Official Gazette, direct that such excess duty payable, need not be paid. - similar provision u/s 28A of Customs Act in respect of customs duty.
