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Amendments as applicable for May, 2009 Attempt-                                                    


Guidelines for reading this material

1) The amendment part has been given in “italics” (blue colour printing). 
2) Students are advised to put before them their old study material while reading this material. The students shall appreciate the words which have been changed, the paras which have been changed. It will stimulate their mind.
3) Comments have been attached with each amendment so as to facilitate understanding on the part of students. Still for further clarification, students can approach the Author at dg@idtfundas.com. 
Updations In Excise
Amendments in Central Excise Act, 1944 

· Amendments in Central Excise Act, 1944 

Sec 2(d): (Excisable Goods)
	In Sec 2(d) of Central Excise Act, an explanation has been inserted -    
.   

Sec2(d):: Excisable Goods
Excisable goods 

means 

goods as specified in the  FIRST  and  SECOND Schedule to Central Excise Tariff Act, 1985 as being subject to a duty of excise      &
Includes 

SALT
Explanation. — For the purposes of this clause,                                 [Inserted by FA, 2008]
· “GOODS” includes any Article, Material or Substance 

· which is capable of being bought and sold for a consideration

                     and such goods shall be deemed to be marketable.



	Comment:.Under the CEA, 1944, definition of “excisable goods” was given but not that of “goods”. As to meaning of goods, SC rendered landmark judgment in DCM – wherein it defined “goods” to mean an article which is MOVABLE and MARKETABLE. As to these 2 aspects, there exists following decisions
SC Judgments

Effect of Newly inserted Explanation

Movable

Municipal Coroperation of Greater Mumbai- 1996-SC ( Article capable of being transferred to another place of use as such (without being dismantling) shall be movable.
Explanation is not talking about aspect of “movability” and hence, that aspect will remain as it is as settled by Hon’ble SC already.

Marketable 

DCM-SC ( Article can be said to be marktetable if it is 

· capable of being sold

· ordinarily.

Explanation is talking about aspect of “marketability. It is creating a deeming fiction in favour of revenue. Any article if capable of being bought and sold for a consideration shall now be deemed to be marketable. The word “ordinarily” is missing in the explanation thereby leading to interpretation that now an article shall be deemed to be marketable if it is capable of being bought and sold even if its sale does not happen ordinarily. E.g., DROSS/SKIMMING which is sold causally shall also be now deemed to be marketable [Decision of Hon’ble SC in case of INDIAN ALUMINUM CO.-1995 stands overruled by the explanation]. It shall be noted that definition is “inclusive” and intends to increase the scope of term “goods” beyond the normal meaning already settled by SC in case of DCM.




Sec 3-A (New Charging Section for certain Notified Goods – providing for charging ED based on ANNUAL CAPACITY BASIS and not on basis of their actual production)
	New Sec 3-A of Central Excise Act, has been inserted providing for charging ED based on capacity of production -    
.   

Sec 3-A: Power of Central Government TO CHARGE excise duty on the basis of capacity of production in respect of NOTIFIED GOODS         
CG empowered to lay down special manner for levy and collection of ED

(1) Notwithstanding anything contained in section 3, 
  where the CG, having regard to 
·   the nature of the process of manufacture or production of excisable goods of any specified description, 
·   the extent of evasion of duty in regard to such goods or 
·   such other factors as may be relevant, 
is of the opinion that 

( it is necessary to safeguard the interest of revenue, specify, by notification in the Official Gazette, 
·   such goods as NOTIFIED GOODS and
·   there SHALL be levied and collected duty of excise on such goods in accordance with the provisions of this section.
        [N/N 29/2008: Pan Masala (whether or not containing tobacco) has been notified]
2 Special Methods can be designed by CG
(2) Where a notification is issued under sub-section (1), 
         the CG may, by rules, — 

(a)   provide the manner for determination of the annual capacity of production of the factory, in which such goods are produced, by an officer not below the rank of AC/DC and such annual capacity shall be deemed to be the ANNUAL PRODUCTION of such goods by such factory; 
OR

(b)  (i)   specify the FACTOR relevant to the production of such goods and the QUANTITY that is deemed to be produced by use of a unit of such factor;      

                                      AND
 (ii)  provide for the determination of the annual capacity of production of the factory in which such goods are produced on the basis of such factor by an officer not below the rank of AC and such ANNUAL CAPACITY of production shall be deemed to be the annual production of such goods by such factory :

Effect if factory operational for part of year 
Provided that 
   where a factory producing notified goods is in operation during a part of the year only,

·   the annual production thereof shall be calculated on proportionate basis of the annual capacity of production.

Effect if FACTOR OF PRODUCTION altered in-between of year 
Provided further that 
   in a case where the factor relevant to the production is altered or modified at any time during the year,

·   the annual production shall be re-determined on a proportionate basis having regard to such alteration or modification.

(3)  The duty of excise on notified goods shall be 
        (  LEVIED, at Such Rate,( on the unit of production or, as the case may be, 
                                                    ( on such factor relevant to the production, 
as the CG may, by notification in the Official Gazette, specify,
 and
       (  COLLECTED  in such manner as may be prescribed.
     Provided that 
·   where a factory producing notified goods did not produce the notified goods for a continuous period of 15 days or more, 

     the duty calculated on a proportionate basis shall be abated in respect of such period if the manufacturer of such goods fulfils such conditions as may be prescribed.

Scheme inapplicable to 100% EoU
(4) The provisions of this section shall not apply to goods produced or manufactured, by a 100% EoU and brought to any other place in India.

Explanation. 
  For the removal of doubts, it is hereby clarified that 
·   for the purposes of levying CVD in terms of Sec 3 of the Customs Tariff Act, 1975, 

·   the duty of excise leviable on the notified goods shall be deemed to be the duty of excise leviable on such goods under the First Schedule and the Second Schedule to the CETA, 1985.




	Comment:.Sec 3-A overrules Sec 3. Thus, in respect of goods notified u/s 3-A(1), sec 3 will not be the charging section. 
Sec 3
Charging Section (in general)
Levy – Production/Mfd of EG
Rates – As per Sch of CETA (refer wording of Sec 3)
Collection – As prescribed under CER, 2002 [Rule 4 of CER, 2002 read with Rule 8 of CER, 2002 – Payment on monthly basis (on goods actually manufactured and cleared during a month)—Pay by 5th / 6th of next month]
Sec 3-A
Charging Section for goods notified therein
Levy— Production/mfd of goods
Rates – Rate as notified by CG (and not that of CETA)

                   Such rate may be fixed in 2 manners

a) With reference of unit of measurement of goods (say, Rs 1/- per pouch of pan masala)
b) With reference of factor of production (say, Rs 10 lakhs per machine)
      [Author’s Note: While fixing the rate (in any of the above stated manner), CG will consider the CETA rates. E.g., if as per normal provisions, ED liability on Pan Masala Pouch of Rs 4 MRP comes out Rs 0.98 per piece (aggregate of excise duty liabilities). Then, as per deemed monthly production of a machine, ED liability will come (34,44,480/- units @0.98). So CG will fix rate in either of following 2 manner:

a) 0.98 per pouch of pan masala
b) Rs 34,00,000 lakhs per packing machine ]
Collection – As per Rules prescribed [Pan Masala Packing Machines (Capacity Determination and Collection of Duty) Rules, 2008 have been made] -- Payment on monthly basis (on goods DEEMED to be  manufactured and cleared during a month)—Pay by 5th of SAME MONTH (basically ADVANCE PAYMENT)]
Pan Masala Packing Machines (Capacity Determination and Collection of Duty) Rules, 2008

[Extract of Relevant Rules – only for sake of reading (no need to mug up these rules]
Rule 4
Factor relevant to production. – 

The factor relevant to the production of notified goods shall be the number of PACKING MACHINES in the factory of the manufacturer
Rule 5
Quantity deemed to be produced. – 

The quantity of notified goods (having MRP as specified in column (2) of the Table below), deemed to be produced by use of ONE OPERATING PACKING MACHINE per month shall be as is equal to the corresponding entry specified in column(3) of the said Table :
Sl. No.
Retail sale price (per pouch)
Number of pouches per operating packing machine per month
(1)
(2)
(3)
1.
Up to Rs. 1.00 
37,44,000
2.
From Rs. 1.01 to Rs. 1.50 
37,44,000
3.
From Rs. 1.51 to Rs. 2.00 
35,56,800
4.
From Rs. 2.01 to Rs. 3.00 
35,56,800
5.
From Rs. 3.01 to Rs. 4.00 
34,44,480
6.
From Rs. 4.01 to Rs. 5.00 
34,44,480
7.
From Rs. 5.01 to Rs. 6.00 
34,44,480
8.
Above Rs. 6.00 
33,69,600
.
Rule 6
Declaration to be filed by the manufacturer. 

(1) A manufacturer of notified goods shall, 

         ( immediately on coming into force of these rules, and, 

         ( in any case, not later than ten days, 

        Declare following particulars to AC.DC (with a copy to SCE) [Form 1], - 
(i)
the number of packing machines INSTALLED in his factory; 

(ii)
the number of packing machines which he intends to OPERATE in his factory for production of notified goods; 

(iii)
the name of the manufacturer of each of the packing machine, its identification number, date of its purchase and the maximum packing speed at which they can be operated for packing of notified goods of various retail sale prices; 

(iv) description of goods to be manufactured including whether pan masala or gutkha or both are to be manufactured, their brand names, etc; 

(v)
RETAIL SALE PRICES of the pouches to be manufactured during the year; 

(x)
the plan and details of the part or section of the factory premises intended to be used by him for manufacture of notified goods of different retail sale prices and the number of machines intended to be used by him in each of such part or section, 

     Provided that 
( A NEW MANUFACTURER shall file such declaration at least 15 days prior to the commencement of commercial production of notified goods in his factory. 

(2) On receipt of the said declaration, AC/DC shall, after making such inquiry as may be necessary including physical verification, 
         ( approve the declaration and 
          ( determine and pass order concerning the ANNUAL CAPACITY of production of the factory. 

(3) The ANNUAL CAPACITY OF PRODUCTION shall be 
= The number of operating packing machines in the factory (during the month beginning which the capacity is being determined)
* Quantity that is deemed to be produced by use of one operating packing machine (as specified in rule 5)
(4) The machines which the manufacturer does not intend to operate shall be UNINSTALLED and SEALED by SCE and REMOVED FROM THE FACTORY premises under his physical supervision.
(5) In case a MANUFACTURER WISHES TO MAKE ANY SUBSEQUENT CHANGES with respect to any of the parameters which has been declared by him AND approved by AC/DC, such as 
         ( changes relating to addition or removal of packing machines in the factory or 
          ( making alterations in any part or section of the approved premises or in the number of machines to be used in such part or section or 
          ( commencing manufacture of goods of a new retail sale price or 
          ( discontinuation of manufacturing of goods of existing retail sale price, etc., 
           he shall file a FRESH DECLARATION to this effect at least 15 days in advance to DC, who shall 
          ( APPROVE such fresh declaration and RE-DETERMINE THE ANNUAL CAPACITY OF PRODUCTION.
Rule 9
Manner of payment of duty and interest. – 

The MONTHLY DUTY PAYABLE on notified goods shall be paid by the 5th DAY OF SAME MONTH 

and AN INTIMATION [in Form – 2] shall be filed with the Jurisdictional SCE before the 10th day of the same month.

.     
Provided further that if the manufacturer fails to pay the amount of duty by due date, he shall be liable to pay the outstanding amount along with the interest @ 13% p.a. on the outstanding amount, for the period starting with the first day after due date till the date of actual payment of the outstanding amount : 

[e.g., ED for month of Aug shall be paid on or before 5th Aug (Advance Payment) and intimation of payment shall be given by 10th Aug]
Rule 11
Retail sale price to be declared on the package. – 

Every manufacturer shall declare the retail sale price of the notified goods on the package of such goods.
Provided that if the manufacturer 

· fails to declare the retail sale price before removing the goods from the factory or 

· declares a retail sale price which is not the retail sale price as required to be declared under the provisions of these rules or 

· tampers with, obliterates or alters the retail sale price declared on the package of such goods after their removal from the place of manufacture, 

then, 

-- such goods shall be liable to confiscation and 

-- the retail sale price of such goods shall be ascertained in the manner specified in these rules and such price shall be deemed to be the retail sale price.  [Rule 12 provides for manner of determination of Retail Sale Price in such cases]
Rule 15
Cenvat credit not admissible. - 

Notwithstanding anything contained in these rules, 

· Cenvat credit of duty paid on any INPUT, CAPITAL GOODS or INPUT SERVICES used for manufacture of the notified goods SHALL NOT BE TAKEN under the Cenvat Credit Rules, 2004 

and the FULL AMOUNT OF DUTY PAYABLE WOULD BE PAID IN CASH ONLY.
.


Sec 11-D: (Excess Amount collected from buyer to be deposited with CG)

	

	Comment:.Sec 11-D(1) makes is mandatory for “EVERY PERSON LIABLE TO PAY ED UNDER CEA” to deposit to the credit of CG the amount collected in excess of ED actually leviable on goods. The words “every person liable to pay ED under CEA” were a matter of interpretation. In scores of decision, it was held that this expression does not cover the following:--

1) Dealers – since  dealer is not a person liable for payment of ED [under CEA, manufacturer is the person who is liable for payment of ED]
[SR. TERMINAL MANAGER, I.O.C. LTD.- 2007-Tri: Demand under Section 11D of Central Excise Act, 1944 can only be made from manufacturer of goods i.r.o. which such amount was collected]

2) Manufacturer whose FP is non-dutiable – as he is also not liable for payment of any ED
 [ASCENT LABORATORIES LTD- 2008-Tri: Once it is held that goods manufactured by assessee were not liable to duty at all, the question of satisfying requirement of Section 11D not arise as it cannot be said that they have collected any amount in excess of duty assesseed and paid.]

Now, sub-section (2) has been inserted to bring “dealers” and “manufacturer of non-dutiable goods”  within the ambit of Sec 11-D.
Collection in excess of statutory ED – Various Situations

Collection by “Person liable to pay ED under CEA”

Applicability of Sec 11-D

Prior to FA, 2008

After FA, 2008

1) Manufacturer manufacturing Excisable Goods and collecting ED @ 25%

(i) Goods actually chargeable with ED@14%

(ii) Goods actually chargeable with ED@ Nil (either 100% Exempted Goods or Goods chargeable to Nil Rate of Duty)

Yes

No
Sec 11-D Applicable

Sec 11-D Not Applicable
Sec 11-D Applicable

[sub-sec (1)]

Sec 11-D Applicable

[sub-sec (1-A)]
2) Dealer selling goods and collecting ED @ 25% [while his purchase invoice is showing ED @ 14%)

No
Sec 11-D  Not Applicable
Sec 11-D Applicable

[sub-sec (1-A)]
..


Sec 11-B: (Refund of ED)

	

	Comment:.Sec 11-B(1) provides for refund of ED where ED has been paid in excess by the manufacturer. It may happen sometimes that manufacturer makes delayed payment of ED (say, ED for month of April, 2008 is not paid by due date (5th May, 2008), rather paid belated (say, on 30th June, 2008). In such case, belated payment is made alongwith interest. Now, suppose assessee has wrongly made self-assessment (classifying goods under heading attracting ED@24%) and has paid ED in excess to the extent of 8% (being goods were correctly classifiable under heading attracting ED@16%). In such a situation, he has not only ED in excess but also interest element in excess. Hitherto (earlier), there were no provisions for claiming refund of “interest paid on ED” in excess as Sec 11-B made provisions only for refund of “ED paid in excess”. Now, this situation has been taken care of by inserting the words “INTEREST” also in Sec 11-B. Post-amendment, Sec 11-B will cover not only refund of ED paid in excess but also interest element paid thereon in excess.
..


Sec 35-B: (Appeal to Appellate Tribunal)
	Sec 35-B has been amended to incorporate the following -    
.   

Sec 35-B:: Appeal to CESTAT

Department Appeal to CESTAT

   ‘Committee of CCE’ may, 

· if it is of the opinion that an order passed by CCE(Appeals), is not legal and proper, 

· direct any CEO to appeal on its behalf to CESTAT against such order.

                                                                                                                    (inserted by FA, 2008)
   Provided that where the Committee of CCE differs in its opinion as to the legality or propriety of the order of CCE (Appeals), 
· it shall state the point or points on which it differs and 
· make a reference to jurisdictional Chief CCE. 
    Chief CCE shall, after considering the facts of the decision or order, if is of the opinion that the decision or order passed by the CCE(Appeals) is not legal or proper, may, by order, direct any CEO to apply to the Appellate Tribunal.  


	Comment:.Sec 35-B contains provisions relating to filing of appeal with CESTAT. It provides that department can also file appeal against order of CCE(A). Decision as to filing of appeal with CESTAT shall be taken by “Committee of CCE”. There were no provisions dealing with situation when members of Committee are equally divided as to filing of appeal by Dept. Now, proviso has been inserted making provision for such situation. In such case, reference shall be made to jurisdictional Chief CCE who shall then decide filing of appeal by Dept.
[Similar, corresponding amendments have been made in Sec 129-A of the Customs Act, 1962]

.


Sec 35-E: (Review of Orders)
	Sec 35-E has been amended to incorporate the following -    
.   

Sec 35-E:: Review of Orders
Review by “Committee by Chief CCE”

· The Committee of Chief CCE may, of its own motion, 

· call for and examine the record of any proceeding in which a CCE as an adjudicating authority has passed any order, 

· for the purpose of satisfying itself as to the legality or propriety of any such order

(inserted by FA, 2008)
Provided that where the Committee of Chief CCE differs in its opinion as to the legality or propriety of the decision or order of the CCE, 
· it shall state the point or points on which it differs and 
· make a reference to CBEC . 
          CBEC shall, after considering the facts of the decision or order, if is of the opinion that the decision or order passed by the CCE is not legal or proper, may, by order, direct such CCE to apply to the Appellate Tribunal for the determination of such points arising out of the decision or order, as may be specified in its order.


	Comment:.Sec 35-E contains provisions relating to review of order by Committee of Chief CCE. It provides that Committee of Chief CCE can review order passed by CCE as an adjudicating authority and he can then direct the authority to file an appeal against his own order. There were no provisions dealing with situation when members of Committee are equally divided. Now, proviso has been inserted making provision for such situation. In such case, reference shall be made to CBEC who shall then take final decision.

[Similar, corresponding amendments have been made in Sec 129-D of the Customs Act, 1962]

..


Sec 35-FF: (Interest on delayed refund of pre-deposit made u/s 35-F)

till     the date of refund of such amount.

	

	Comment:.Sec 35-F makes it mandatory for assessee to deposit with adjudicating authority the disputed ED so that he is granted a hearing in appeal. However, CCE(Appeals) and CESTAT has been granted power to waive the requirement of pre-deposit in deserving cases. The text of Sec 35-F has been reproduced below:-
Sec 35F: Deposit Pending Appeal, Of Duty Demanded Or Penalty Levied  (M.Imp)
Where in any appeal under Excise, 

       the decision/ order appealed against relates to
· Any duty demanded* i.r.o. goods, or
· Any penalty levied under this Act,
the person desirous of appealing against such decision / order shall, 

· pending the appeal, 

· deposit with the adjudicating authority the duty demanded or the penalty levied:

      Waiver Of Pre-Deposit……….
Provided that where in any particular case 

· the Commissioner (Appeals) or the Appellate Tribunal is of the opinion that the deposit of duty demanded or penalty levied would cause undue hardship to such person, 

     the Commissioner (Appeals), or the Appellate Tribunal, may dispense with such deposit subject to such conditions as he/it may deem fit to impose to safeguard the interest of the revenue
   In scores of decision it has been held by Hon’ble SC that”where pre-deposit has been made but assessee wins in appeal, then such pre-deposit shall be refunded as a consequential relief. Assessee need not file refund application for getting back its pre-deposit as he is not claiming refund of ED”. Dept had developed a practice of delaying this refund and when assessee used to claim interest from Department then interest was not granted on the pretext that no interest u/s 11-BB can be sanctioned (as this is not refund of ED) and no other provisions exists for grant of interest on refund of pre-deposit. This anamoly was taken care by Hon’ble SC in case of ITC Ltd- 2005, wherein it hold out that “Pre-deposit must be returned within 3 months from the date of the order passed by the Appellate Tribunal/Court or other Final Authority. Though in strict legal sense provisions of Sec 11-BB are not applicable, but still delay in refund of pre-deposit of will entail an interest liability @ 12% p.a. commencing from 3 months after the date of order of appellate authority.”
         Now, newly inserted Sec 35-FF is specifically providing for grant of interest of assessee. Sec 35-FF seeks to incorporate the decision of SC in CEA. But very cleverly Dept has fixed the interest rate @6% p.a. (as against 12% p.a. as ordered by Hon’ble SC).
[Similar, corresponding amendments have been made in Sec 129-EE of the Customs Act, 1962]

..


Amendments in Rules 
Amendments in Central Excise Rules, 2002
Rule 12 of CER, 2002 (Annual Installment Capacity to be filed)

	

	Comment: An annual installed capacity statement namely ER-7 has been prescribed which is to be filed by every assessee for a financial year by 30th April of the following financial year. This statement has been prescribed to facilitate collection of information from manufacturers, in order  to identify manufacturers with a propensity to evade taxes.
  The CG has also amended the criteria for filing of the ER-4  [and also that of  ER-5 and ER-6 (filed in terms of Rule 9-A of CCR, 2004)] returns making it mandatory for all assessees paying total duty (CENVAT credit + Cash) of more than Rs. 1 crore in a financial year. 
[( ER-4 is an annual financial return filed by the assessee declaring the financial details regarding purchases, sales, other income etc. 
· ER 5 and ER-6 are returns for furnishing information relating to the principal inputs used by the assessee and the monthly consumption of such inputs.]
Regular analysis of the information from these sources is to be utilized to unearth evasion of taxes.




Rule 17 of CER, 2002 (Monthly Payment Facility made available to 100% EoU)
	Rule 17(1) of CER, 2002 shall be amended  and sub-rules (4) and (5) has been inserted-    
.   

Rule 17: Removal of goods by 100% EoU into DTA
(1)  Where any goods are removed from a 100% EOU, to Domestic Tariff Area, 

· such removal shall be made under an invoice by following the procedure specified in Rule 11, 

     .                

     AND

· on payment of appropriate duty before removal of goods 

                 by debiting the account current or by utilization the Cenvat Credit

· the duty leviable on such goods shall be paid 
( by utilizing the Cenvat Credit or by debiting the duty payable to account of CG

( in the manner specified in Rule 8.
(2)  Record of Production: AC-1
       The unit shall maintain in proper form [Form: AC-1] appropriate account relating to production, description of goods, quantity removed, duty paid.

(3)  Return of EoU – Monthly return
      The unit shall submit a monthly return  [Form: ER-2] to the SCE, within 10 days of following month.

       Scrutiny of Return of EoU  [inserted in Year 2008]
(4) The proper officer may on the basis of information contained in the return filed by 100% EoU, and after such further inquiry as he may consider necessary, scrutinize the correctness of the duty assessed by the assessee on the goods removed, in the manner prescribed by the Board.
(5) Every assessee shall available to the proper officer all the documents and records for verification as and when required by such officer.



	Comment: Earlier monthly payment facility was not available to 100% EoU. It was required to pay excise duty at time of removal of goods itself. As a measure of trade facilitation and keeping in view that domestic manufacturer is already extended the facility of monthly payment of duty, monthly payment facility has now been made available to 100% EoU. Further, provisions of scrutiny have been introduced.


Amendment in Exemption
.
	E/N 8/2003
	Computation of limit of 150 lakhs / 400 lakhs 

For the purposes of determining 150 lakhs, the following clearances shall not be taken into account, namely :-
b)     Clearances bearing the brand name or trade name of another person, 

         EXCEPT in the following cases :-   

i)   Where the specified goods, being in the nature of components or parts of any machinery or equipment or appliances, 

       ( are cleared for use as ORIGINAL EQUIPMENT in the manufacture of the said machinery or equipment or appliances 

                    by following the procedure laid down in the Central Excise (Removal of Goods at Concessional Rate of Duty for Manufacture of Excisable Goods) Rules, 2001

        Provided that manufacturer, whose aggregate value of clearances of the specified goods for use as original equipment does not exceed 100 lakhs in the immediately preceding FY, 

         ( may submit a declaration regarding such use instead of following the aforesaid procedure..

ii)     Where the specified goods bear a brand name or TRADE NAME OF-

1) Khadi and Village Industries Commission [KVIC]; 

2) State Khadi and Village Industry Board [SKVIB]; 

3) National Small Industries Corporation [NSIC]; 

4) 4.  State Small Industries Development Corporation [SSIDC];;

5) 5.  State Small Industries Corporation [SSIC];

 iii) Where the specified goods are manufactured in a factory located in a RURAL AREA.
iv) Where the specified goods are Account books, Registers, Writing pads and File folders

v) Where the specified goods are in nature of PACKING MATERIALS, namely, Printed cartons of Paper/Paper Board, Metal Containers, HDPE Woven sacks, Adhesive Tapes, Stickers, PP caps, crown corks, Metal label.  ---- [inserted in Year 2008 (dated 1/9/2008)]



	Comment: One of the major restrictions of SSI Exemption pertains to non-availability of exemption benefit if brand name or trade name of other person is used. E/N 8/2003 has been amended to provide a significant exclusion from operation of this restriction. As per the amendment, now SSI Unit will be eligible to take exemption benefit if it is producing packing material with the brand name or trade name of other person.
[PRACTICAL ISSUE: it shall be noted that the newly inserted relevant clause uses the phrase “in the nature of packing material, namely”. One of the issue on which litigation is likely to arise is – whether packing material other than that listed in the clause will also be eligible for exemption? --- As per Rule of Literal Interpretation, NO.]


Updations In Customs
Amendments in Customs Tariff Act, 1975 

Sec 9-A: Anti Dumping Duty (Anti-Dumping duty foregone to be paid by the units on DTA clearances)
	In Sec 9-A of Customs Tariff Act, 1975, existing sub-section (2-A) shall be substituted by following-    
.   

Sec 9-A:: Anti-Dumping Duty 
(2-A) Notwithstanding anything contained in sub-section (1), 

            Any notification imposing ADD shall not apply to articles imported by a 100% EoU 

      unless, —

(i)   specifically made applicable in such notification, as the case may be; or
(ii) the article imported is either

· cleared as such into the DTA or 
· used in the manufacture of any goods that are cleared into the DTA, 
and in such cases ADD shall be levied 
· on that portion of the article so cleared or so used 
· as was leviable when it was imported into India.



	Comment: In terms of sub-section (2-A) of Section 9-A of the Customs Tariff Act, 1975 anti-dumping duty is not levied on EoUs. The intention of non-levy of anti-dumping duty on EoUs is that the goods imported are eventually exported after being used in the manufacture or production. However, where the goods are not exported and cleared into DTA, the purpose of non-levy of anti-dumping duty gets defeated.  In order to provide a level playing field, an amendment has been made under sub-section (2A) by FA, 2008. Sub-section (2A) has been substituted providing for levy of anti-dumping duty initially foregone on imports of 100% EoU.

   Let’s understand the provision with the help of certain examples:- 

Situation

Implication after amendment made

1)

10,000 units of Fabric imported by EoU – used for manufacture of Shirt (FP) – and then, entire production exported

No ADD leviable at time of importation (as it is not leviable unless Notification imposing ADD specifically provides for its imposition on imports of EoU also)
· Further since entire production of EoU has been exported, ADD is not leviable at any later point of time

2)

10,000 units of Fabric imported by EoU – 5,000 units used for manufacture of Shirt (FP) which were exported– and 5000 units of Fabric sold in India

No ADD leviable at time of importation (as it is not leviable unless Notification imposing ADD specifically provides for its imposition on imports of EoU also)

· In relation to 5000 units of fabric which have been later on sold in DTA --  ADD shall become payable [Computation shall be done as if it were leviable at the time of initial importation]
3)

10,000 units of Fabric imported by EoU – used for manufacture of 5,000 Shirts (FP) [input-Output Ratio is 2:1] – 2,500 shirts were exported and 2,500 were sold in DTA
No ADD leviable at time of importation (as it is not leviable unless Notification imposing ADD specifically provides for its imposition on imports of EoU also)

· In relation to 5000 units of fabric which have been used in 2,500 Shirts sold in DTA --  ADD shall become payable [Computation shall be done as if it were leviable at the time of initial importation]
.


Updations In Service Tax
[Note: Amendments as to taxable services have been discussed separately. 
Here, other amendments have been covered]
Amendments in Finance Act, 1994

· (Imp)
Sec 67): (Valuation of Taxable Service for charging Service Tax)
	In Sec 67, the following explanation has been inserted -    
.   

Sec 67:: Value of Taxable Service

(1)   Where service tax is chargeable on any taxable service with reference to its value, 

[image: image3.jpg]


                                                                                                then such value shall be:

In a case where the provision of service is for a consideration in MONEY

.
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Gross Amount Charged (GAC) by the service provider for such service provided or to be provided by him

In a case where the provision of service is for a consideration not wholly or partly consisting of money

Such Amount in money as is equivalent to the consideration

In a case where the provision of service is for a consideration which is not ascertainable

the Amount as may be determined in the prescribed manner

Explanation. — For the purposes of this section, 

(a)  “Money” includes any currency, cheque, promissory note, letter of credit, draft, pay order, travellers cheque, money order, postal remittance and other similar instruments.

(b)  “Gross Amount Charged” includes                                      [inserted by FA, 2008]

· payment by cheque, credit card, 

· deduction from account and 

· any form of payment by issue of credit notes or debit notes and 

· BOOK ADJUSTMENT, and 

· any amount credited or debited, as the case may be, to any account, whether called “SUSPENSE ACCOUNT” or by any other name, in the books of account of a person liable to pay service tax, 

                    where the transaction of taxable service is with ANY ASSOCIATED ENTERPRISE]

     [Associated Enterprise shall have the meaning as assigned to it under section 92-A of the Income Tax Act, 1961]

	Comment:.Under the existing system, service tax is required to be paid only after receipt of the payment (Rule 6 of STR, 1994). It has been brought to the notice that the provision requiring payment of service tax after receipt of payment are used as tax avoidance especially when the transaction is between ASSOCIATED ENTERPRISE (AE). There have been instances wherein service tax has not been paid on the ground of non-receipt of payment even though the transaction has been recognized as revenue/expenditure in the statement of profit and loss account for the purpose of determining corporate tax liability.
   As an anti-avoidance measure, it is proposed to clarify that service tax is leviable on taxable services provided by the person liable to pay service tax even if the amount is not actually received, but the amount is credited/debiting in the books of accounts of the person liable to pay service tax. In other words, service tax is required to be paid after receipt of payment or crediting/debiting of the amount in the books of accounts, whichever is earlier. 
Following points shall be noted in this respect:

i) This provision is restricted to transaction between Associate Enterprise (AE- as defined in Income Tax)
ii) This provision shall also apply to service tax payable under reverse charge method (as explanation uses the words PERSON LIABLE TO PAY ST instead of SERVICE PROVIDER. (In case of reverse charge, service tax liability shall be when book entry is made by service receiver in his books of accounts.)



Sec 71: (Scheme of Submission of Return through ST Return Preparer)
	Sec 71 has been inserted -    
.   

Sec 71:: Scheme of submission of return through ST Return Preparer
(1) Without prejudice to the provisions of section 70, 

     ( the CBEC may, by notification in the Official Gazette, 

· frame a Scheme for the purposes of enabling any person or class of persons to prepare and furnish a return under section 70, and 

· authorize a Service Tax Return Preparer (STRP) to act as such under the Scheme.

(2)  A STRP shall assist the person or class of persons to prepare and furnish the return in such manner as may be specified in the Scheme framed under this section.

(3)  For the purposes of this section, —

(a) “STRP” means Any Individual, who has been authorized to act as a STRP under the Scheme framed under this section;

(b) “person or class of persons” means such person, as may be specified in the Scheme, who is required to furnish a return required to be filed under section 70.

(4) The Scheme framed by CBEC under this section may provide for the following, namely :—

(a) the manner in which and the period for which the STRP shall be authorized under sub-section (1);

(b) the educational and other qualifications to be possessed, and the training and other conditions required to be fulfilled, by a person to act as a STRP;

(c)  the code of conduct for the STRP;

(d)  the duties and obligations of the STRP;

(e) the circumstances under which the authorization given to a STRP may be withdrawn; 

(f) any other matter which is required to be, or may be, specified by the Scheme for the purposes of this section.




Sec 72: (Best Judgment Assessment)

	

	Comment:.Earlier, there was no provision authorizing CEO to make best judgment assessment. Now, Sec 72 authorize CEO to make best judgment assessment in 2 situations – 

i) When assessee does not furnish any return;
ii) When he made a return but fails to assesse tax as per provisions of FA, 1994.



Sec 77: (Residuary penatly)

	

	Comment:.Earlier, the quantum of residuary penalty was restricted to a maximum of Rs 1,000/-. Now, it has been increased to Rs 5,000/-.




Sec 78: (Penalty for suppression of taxable value)

	

	Comment:.FA, 1994 contains two provisions (Sec 76 as well as Sec 78) which provides for levy of penalty upon failure to pay ST. While Sec 78 provides for levy of penalty in case of fraud etc. (not in bona-fide cases), Sec 76 does not distinguish between bona-fide an fraud cases. Let’s have  a look at text of Sec 76:-
Sec 76. Penalty for failure to pay service tax     
Any person, liable to pay service tax, who fails to pay such tax, shall pay, in addition to such tax and the interest, 

· a PENALTY which shall not be less than 

· Rs 200/- for every day during which such failure continues or 

· @ 2% of such tax, per month,

whichever is higher.

       Provided that the total amount of penalty shall not exceed ST payable.

Now, issue arises in cases of bona-fide default, only Sec 76 stands attracted. But in fraud cases, both Sec 76 and Sec 78 stands attracted – so whether double penalty shall be leviable in fraud cases. In this regard, CESTAT in case of THE FINANCIERS – 2007 hold out that “these 2 penalties are mutually exclusive. If penalty is imposed u/s 78 of the FA, 1994, penalty cannot be imposed u/s 76 of FA, 1994 and vice-versa.”. The new proviso (Fifth proviso has been inserted to give legal force to this decision. Now, the final position is as follows:
i) In bona-fide cases of non-payment – penalty u/s 76 shall be leviable;
ii) In fraud cases – penalty u/s 78 shall be leviable.


Amendments in Service Tax Rules, 1994

Rule 6: Payment of Service Tax
	In Rule 6 of STR, 1994, a new proviso has been inserted:-    
.   

Rule 6:: Payment of Service Tax 

Due Dates
The service tax shall be paid to the credit of the CG by 5th of the month immediately following the calendar MONTH in which payments are received, towards the value of taxable services     [in case of E-payment – it shall be paid by 6th]
Provided that 

· where the assessee is An Individual  or Proprietary Firm or  Partnership Firm, 

· the service tax shall be paid to the credit of the CG by 5th of the month immediately following the QUARTER in which payments are received, towards the value of taxable services. [in case of E-payment – it shall be paid by 6th]
Provided also that 

· the service tax on the value of taxable services received during the month of MARCH, or the quarter ending on march, as the case may be, shall be paid to the credit of CG by 31st March.

DEEMED RECEIPT in case of service transaction between ASSOCIATED ENTERPRISES                                                                                       [Inserted in Year  2008]

Explanation.- For the removal of doubts, it is hereby declared that 

· where the transaction of taxable service is with any ASSOCIATED ENTERPRISE, 

any payment received towards the value of taxable service, 

in such case

shall include

any amount credited or debited, as the case may be, to any account, whether called ‘Suspense account’ or by any other name, in the books of account of a person liable to pay service tax



	Comment:.This explanation has been inserted to facilitate implementation of amendments made in Sec 67 of FA, 1994 (discussed earlier)



Summary Of Taxable Services
	
	Name of service
	Coverage
	Included services
	· Excluded (Not Covered)
· Exemption (Covered but CG given exemption for time being)


	
	
	Sr Provider
	Sr Receiver
	
	

	(1) 
	Architect service 


	Architect


	Client 

Any Person

[FA, 2008]
	Any service in professional capacity


	

	(2) 
	Practicing CA

Service


	Practicing CA

[Individual (member + Holding CoP)  

&

Any concern ----- engaged in rendering services in the field of Chartered Accountancy]
	Client 
Any Person
[FA, 2008]

	Any service in professional capacity
[Councils in CA is empowered to specify services that can be offered by PCA. These are the only services which can be treated as provided in “professional capacity”. Any other service (even if provided under general permission or special permission) cannot be treated as provided by PCA under “professional capacity”. These will be taxable only if they will fall in some other head of taxable service.]


	Exemption[CA/CS/CWA]  Representational services (service of representing client before any statutory authority) shall be exempt from service tax if it relates to
· proceedings initiated by the statutory authority under any law
· by way of issue of notice
[E/N 25/2006] 
 

	
	Discuss the ST liability of a PCA in respect of following services rendered by him:

1)    Service of Audit, A/cs Writing, IT Return Preparation and filing etc.

      ( These services are covered under this category – ST Payable

2)   CA edits a journal published by Taxman and receives payment for that.

      ( This service is not covered under this category – also not covered elsewhere ---- No  ST Payable

3)   CA gives coaching to students and receives payment for that.

      ( This service is not covered under this category – but covered elsewhere (under category of Commercial Training and Coaching Centre Service) --- thus, ST Payable

4)  Mr A has not paid Income Tax. ITO has issued a notice u/s 148 to Mr A for assessing income escaping assessment. Mr A has approached CA DG (the renowned PCA) to represent him before the ITO. 

( This service is covered under this category – but fully exempted at present --- thus, no ST Payable

5)   Mr A has approached CA DG to prepare a representation seeking exemption from excise duty on the product manufactured by it and to explain circumstances of exceptional nature to the Joint Secretary concerned in Ministry of Finance. 

( This service is covered under this category – not covered by exemption (as representation is not respect of any proceedings initiated by notice) --- thus, ST Payable


	
	SUB-CONTRACTING OF PCA SERVICE    [Position w.e.f. FA, 2008]







	

	(3) 
	Consulting engineer service


	Consulting Engineer 

i) Professionally Qualified Engineer 

ii) Any Body Corporate [e.g. TCS]
iii)  Any Other Firm


	Client 
Any Person
[FA, 2008]
	 Advice   or     Consultancy  or      Technical  Assistance

in Any Discipline of Engineering  

Including Computer Hardware Engineering   
but excluding Computer Software Engineering  [Deleted by FA, 2008]
Explanation: Services provided by consulting engineering in the disciplines of both Computer Hardware Engineering and Computer Software Engineering shall be classifiable under this.

[Added by FA, 2008]
	Exemption  
If a service is provided that includes transfer of technology, then the service provider shall get exemption equivalent to the amount of cess paid on the transfer of technology under the provisions of R & D Cess Act, 1986.

e.g., An Engg firm provides engineering consultancy on transfer of technology to a client. The taxable value of consultancy is Rs 1,00,000/-.  Assume that the R&D Cess liable to be paid on transfer of technology in this case is Rs 5,000/-. The firms liability to ST would be calculated as follows:

ST liability 

   = Normal ST (1,00,000 * 12.36%) – 5,000

   =      Rs 7,360/-


	

	(4) 
	CHA (Customs House Agent) Service


	Customs House Agent

	Client 
Any Person
[FA, 2008]
	· Entry or Departure of Conveyance
· Import or Export of Goods
Examples of Services covered:

1) Service of filing IGM/EGM for a shipping company;

2) Obtaining “Entry Inward” / “Entry Outward” for the shipping company

3) Arranging for loading of cargo for the client exporter;

4)   Filing Bill of Entry / Shipping Bill and getting customs clearance for goods of client

	

	(5) 
	Interior Decorator  service
	Interior Decorator 

(It includes 

· Landscape designer)


	Client 
Any Person
[FA, 2008]
	Planning    or   Designing   or    Beautification 

of spaces.

[Spaces= Open Space (Garden) or Closed Space (Room)]
Examples of Services covered:

VAASTU or FENG-SHUI Service also covered (as these relate to planning of spaces)

	

	(6) 
	Management or Business Consultant Service   
	Management or Business Consultant 

[No particular qualification necessary – PARASMAL BAM-Tribunal]
	Client 
Any Person
[FA, 2008]
	Management Consultancy
It covers services of advice, consultancy or technical assistance in relation to :

( Marketing Management

( Production Mgmt

( IT Resources   Mgmt, Financial Mgmt, Human resource Mgmt

      ( Other similar areas of Mgmt


	

	(7) 
	Manpower Recruitment / Supply Service
	Manpower Recruitment / Supply Agency 

[Any person engaged in providing any service in any manner for recruitment or supply of manpower]
	Client 
Any Person
[FA, 2008]
	Recruitment   or  Supply    of Manpower

(whether permanent or temporary)
Examples of Services covered:

1) A nursing home proposes to recruit trained nurses who have obtained training from recognized training institutes and have minimum 2 years working experience in nursing. The nursing home approaches an agency which agrees to screen the candidate, short-list them and supply nurses to nursing home.--- Taxable
2) A patient suffering from diabetes is critically ill. He is advised to be under care of a trained nurse for a month. An agency provides a trained nurse temporarily for a period of 1 month --- Taxable [Labour Contractor supplying labour on temporary basis (either for a particular period or for a particular project) also covered]
3) A contractor has provided 100 persons (termed as EXTRAS in film industry) to a film producer for dancing in a dance item in a film. --- Taxable [Labour Contractor supplying labour on temporary basis (either for a particular period or for a particular project) also covered]
4) Educational Institutes such as IITs/ IIMs charge a fee from prospective employers like corporate houses/ MNCs, who come to the institutes for recruiting candidates through campus interviews. Whether charges recovered for this are also subject to ST?- 

Master Circular (2007):- Such institutes also fall within the definition of “Manpower Recruitment or Supply Agency”—so they also subject to ST

	

	
	M/s Renu Consultants are a labour contractor of manpower to M/s Sun Creations. They charge to the principal employer for the wages of their labour which amounts to Rs 1,20,000 plus their service charges of Rs 12,000 for arranging the labour. The issue is whether service is payable on the gross amount charged by them or only their charges for labour. Examine the case.          

    ST is payable on the “value of taxable service” which shall be determined with reference to Sec 67 of the FAt, 1994. Sec 67 provides that value of taxable service shall be the gross amount charged by the service provider for the service. M/s Renu Consultant is providing the service of supply of manpower. In relation to their service, they have charged Rs 1,32,000 in totality which is inclusive of Rs 1,20,000 payable by them to labour as wages. CBEC in this context has clarified that the value shall include recovery of staff costs from the recipient e.g., salary and other contributions. Thus, M/s Renu consultant shall be liable to pay service tax on Rs 1,32,000/-.  [same view endorsed in PANTHER DETECTIVE SERVICES- 2007- TRIBUNAL]
Note: Whether there would be in any change in your answer if agreement provides for direct payment of Rs 1,20,000 by client to the staff and only Rs 12,000 is paid to M/s Renu Consultants, the manpower recruitment or supply agency?

    NO, CBEC has clarified that “even if agreement does not involve the recipient paying these staff costs to the supplier/service provider (because the salary is paid directly to the individual or the contributions are paid to the respective authority) these amounts are still part of the consideration and hence form part of the gross amount”.


	

	(8) 
	Real estate agent service
	Real Estate Agent 


[He is a person who renders service in relation to

· Sale, Purchase,
·  Leasing/  Renting        
     of real estate  and 

includes --- Real Estate Consultant]


	Client 
Any Person
[FA, 2008]
	Real Estate 

Examples of Services covered:

1. An industrial firm approaches real estate agent to assist in bargaining for price of piece of land. The assistance offered by the real estate agent is a service in relation to sale/purchase and thus, subject to ST.

2.  A MNC Company asks a real estate consultant to advise on the site for a proposed SEZ. The service rendered by real estate consultant is taxable.

	

	

	(9) 
	Franchise Service
	A franchisor 
	A franchisee
	A franchise

[Franchise means an agreement by which franchisee is granted representational right 

· to sell or manufacture goods or to provide service 

                       identified with franchisor.]

Examples of Services covered:

1. McDonald Franchise.(right to manufacture and sell goods)
2. Shahnaz Hussian Franchise (right to sell goods)

3. NIIT Franchise (right to provide service)

CBEC Circular: Franchise is broader term. It covers even “LICENSE PRODUCTION AGREEMENT (where principal allows production of goods bearing his brand name)” – as provisioning of Know-how is not mandatory requirement of an agreement to be a franchise agreement (refer definition of Franchise as stated above).


	

	(10) 
	Intellectual Property Right  (IPR) Service
	Holder of IPR

	Any Person
	Intellectual Property Service
[ It covers 

(a)  transferring IPR (excluding copyright), temporarily;    

or
(b)  permitting the use or enjoyment of  IPR (excluding copyright)]

Example of Service covered:

4. A pharmaceutical company allows a process invented by it to be used by another company. The transferor company charges Rs 50 lakhs per year for use of its process for a period of 5 years. This transaction is subject to ST (since it is a case of temporary transfer of IPR)
ii) 
	Example of Service not covered:

1. A shoe making company makes shoes bearing its trademark. It sells the trademark to another company on a one-time payment basis for Rs 50 lakhs. The transaction is not subject to ST (since it is a case of permanent transfer of IPR)



	(11) 
	Mailing list compilation &/or mailing service
	Any person


	Any Person
	Mailing List Compilation  and   Mailing
[It covers any of the following: 

· Compiling and providing list of name, address etc.  
· Sending document, information, goods in a packet, by addressing, stuffing, sealing, metering or mailing

Examples of Services covered:

1.      Bank selling data to Telecom Co,(compilation of list)
2.  Telecom Co selling data to Insurance Co. (compilation of list)
3. Google selling data to Tata Teleservices (compilation of list)

4. XYZ Ltd mailing AGM Notice to shareholders of RNRL (mailing service)


	

	(12) 
	Market Research Service
	Market Research Agency 


	Client 
Any Person
[FA, 2008]
	Market research of any Product,  Service  
[both customized or syndicated research]

Examples of Services covered:

1. Noodle manufacturing company engaged an agency to do market research in order to find out how people will respond to its new product, namely, atta noodles (customized research)
2. Three Cigarette Companies jointly engages an agency to undertake a survey in order to know the smoker’s response to switch from biris to cigarette if retail price thereof are reduced by 60% (syndicated research)


	

	(13) 
	Opinion Poll Service
	Opinion Poll Agency 

	Any Person
	Opinion poll
Example of Service covered:

1. A TV channel has engaged an agency to conduct a public survey to find out who is the best teacher of IDT (response was DG).

	

	(14) 
	Public Relation Service
	Any person


	Any
Person
	Managing Public Relations of such person.
[Public relations include corporate image management, media relations, press release, press conference, brand support, brand launch, retail support and promotions, crisis communication.]

Examples of Services covered:

1. A MNC engages an agency to prepare press releases to inform people on its current activities, further diversifications policies and of marketing strategies. The service provided by agency is covered under this category.

2. A Telecom Company launches a new mobile phone and SRK charges Rs 1 crore to be present in the press conference and answers the questions. SRK has rendered service liable to ST under this category (brand support)


	

	(15) 
	Scientific & Technical Consultant Services
	1) Scientist or  Technocrat  
2) Scientific or Technical Institution 

[IIT= Technical Institution]
[National Science Laboratory = Scientific Institution]
	Client 
Any Person
[FA, 2008]
	Scientific & Technical Consultancy.

[It cover advice, consultancy, or scientific or technical assistance, in any disciplines of science or technology]

Examples of Services covered:

1. A chemical plant engages a scientist of National Chemical Laboratory to advise them on how to use the effluent treatment plant more efficiently. The service rendered is taxable under this category.

2. A shoe factory consults the Central Leather Institute to advise them on processes to be modified to reduce wastage in the manufacture of shoes. The service provided by Central Leather Institute is taxable under this category. 


	CBEC Clarification:
Service rendered by Doctors – not covered (as these are not understood as Scientist in common parlance) – their service is “medical service” which is not taxable


	(16) 
	Technical testing & analysis service
	Technical Testing & Analysis Agency


	Any Person
	Technical Testing & Analysis of 
   (  Goods or Material, 
   (  Information Technology Software     [Added by FA, 2008]
   (  Immovable Property 
Excluding:- technical testing and analysis in relation to Human Beings and Animals.
Explanation:
   For the removal of doubts, it is hereby declared that “technical testing and analysis” shall include -- the testing and analysis undertaken for the purposes of clinical testing of drugs and formulations.  

Examples of Services covered:

1. Testing of samples of various edible oil by National Chemical Laboratory (Chemical Testing);
2. Testing of samples or iron beams to determine the level of stress it can bear (Physical Testing);
3. A manufacture produces gas heaters and asked an agency to test for safety standards;
4. Service of Bio-Con to Ranbaxy in relation to clinical testing of “new cancer drug” [However Exemption is available];

5. Service of XYZ Ltd to a medicine manufacturing company as to clinical testing of a new drug formulated for ailments of dog [Exemption is not available—ST payable also];


	Service not covered:
1) A pathological laboratory [Dr LalPath / SRL] undertakes testing of urine to detect the presence of inspection causing pain in the stomach of a patient. It is not covered;

Services Exempted

· Testing of WATER quality   by a Government owned State/District Level Laboratory 
· Exemption to clinical testing of new drugs Clinical testing service provided or to be provided by a Clinical Research Organization (CRO- organization approved by the Drugs Controller General of India) in relation to testing and analysis of newly developed drugs (including vaccines and herbal remedies) on human participants shall be exempt [E/N 11/2007]


	

	(17) 
	Business Auxiliary Service
	Any Person
	A Client
	Business Auxiliary Service

It covers any service in relation to:

(1) Promotion or Marketing or Sale of GOODS of client;    or 
(2) Promoting or marketing of SERVICES provided by client;     or
      Explanation:   [Inserted by FA, 2008]

      For the removal of doubts, it is hereby declared that 

      ( “service in relation to promotion or marketing of service provided by the client” includes any service provided in relation to promotion or marketing of 
· GAMES OF CHANCE, organised, conducted or promoted by the client, 
in whatever form or by whatever name called, whether or not conducted online, including lottery, lotto, bingo.

(3) Any CUSTOMER CARE SERVICE provided on behalf of the client; or 

(4) PROCUREMENT OF GOODS OR SERVICES FOR THE CLIENT;   or 

(5) PROCESSING OF GOODS for, or on behalf of, the client (where such processing doesn’t amount to manufacture within the meaning of Sec 2(f) of CEA, 1944); or

(6) Provisioning Of Service on behalf of client; or
(7) Service incidental or auxiliary to ABOVE ACTIVITIES (such as billing, issue, collection or recovery of cheques, maintenance of accounts and remittances, inventory management etc)
And includes
 ( Services as a COMMISSION AGENT
[Explanation: Commission Agent means any person who acts on behalf of another person and causes 

( sale or purchase of goods for a consideration; or 

( provision or receipt of service for a consideration.]
But it shall not cover:       [Deleted by FA, 2008]
IT (Information Technology) Service

Examples of Services covered:

1. Selling Agent finding out buyer for goods of Mr A on commission basis (Promoting goods of other person);
2. Sachin Tendulkar wears a T-Shirt sporting an “Addidas” logo playing cricket match. He is brand ambassador of Addidas.  (Promoting goods of other person);
3. An outdoor caterer provides services of outdoor catering for supply of food and beverages. An agency enters into an agreement with the outdoor caterer to book orders and maintains accounts for supplies and arranges to deliver food and beverages to the customers (Promoting services of other person);
4. HDFC provides loans for houses. It engages an agency (commonly known as DSA) to procure orders through a network of executives who contact people on phone to give detailed information about the loan facilities and impress upon them the advantage of taking loan from HDFC. The agency provides service to promote the loan service of HDFC. (Promoting services of other person);
5. Bharati Airtel has engaged an agency to provide a helpline to its customers for booking complaints and forwarding them to the company (Customer Care services provided on behalf of client);
6. Buying Agent finding out seller for goods needed by Mr A on commission basis (Procurement of goods for client);

	Example of Service not covered:
1. A computer software company designs a computer network for a departmental store and maintains it for inventory control, sale and purchase of goods (It being an IT service);
Certain J/W Exempt

E/N 21/2005: 

Processing services of Job-worker in relation to 

i) Agriculture;              ii)    Printing;

iii)  Textile Processing    iv) Education                         

E/N 21/2005: 

Processing services of Job-worker in relation to 

ii) Cut and polished diamonds and gem stones ; or

iii) Jwellery of Gold and other precious metals                  

E/N 8/2005: 

    When after processing goods are returned to the supplier and the supplier will be using the processed goods for use in or in relation to manufacture of  “excisable goods which are dutiable also” then, J/Worker can claim 100% exemption.
Commission Agent exempt 

 Services of Commission Agent in relation to agricultural produce (like, cereals, pulses, fruits, vegetables, spices, sugarcane, rice, coffee, tea etc) are 100% exempt.


	
	Certain Issues:
1) Mutual Fund Distributors selling units of Mutual Fund: Whether their service is “business auxiliary service” falling within meaning of “promotion or marketing or sale of GOODS of client” and thus, liable to ST?
          --- Yes [Mutual Fund units are “goods” and thus, mutual fund distributors are definitely rendering service in relation to promotion, marketing or sale of goods of client]Their service is “business auxiliary service” and thus, liable to ST. [CBEC Circular (2007)]



	

	(18) 
	Support services 

Of business or commerce


	Any person


	Any person
	Business Support Service.

[It means any service in relation to business/ commerce
including –

· Evaluation of prospective customers, 

· Telemarketing, 

· Processing of Purchase orders,

· Accounting and Processing of transactions,

· Managing distribution and logistics

· Infrastructural Support Services (Office + Facilities)
[Author’s Note:  The definition of “Business Support Service” is very wide and apparently covers any service relating to business or commerce. But such a wide coverage cannot be assigned to it. It shall be interpretated in a manner to narrow down its scope. The word “INCLUDING” in the said definition shall be interpretated as “SUCH AS”. If so read, the services to be covered under this category shall be those relating to support services which are outsourced i.e. BPO type services as specified in inclusive part of definition. The same interpretation is suggested even by TRU (Tax research Unit) of Ministry. At the time of introduction of this category (FA, 2006), it clarified that “business entities outsourced a number of services for use in business or commerce. These services include transaction processing, routine administration or accountancy, customer relationship management and tele-marketing. All such outsourced activities will now be taxed.”
Examples of Services covered:

1. Big Bazaar (Retail Chain) engages a firm to keep track of its sales and inventory of items so that the orders can be placed on time. This is business support service (managing distribution and logistics);
2. A manufacturer entrusts the work relating to preparation and issue of invoice to an agency. The agency service is business support service;

	

	

	(19) 
	Courier service
	Courier Agency 

[Courier Agency means any person engaged in door-to-door transportation of time sensitive

Documents,   Goods,    Articles]
	Client 

Any Person

[FA, 2008]
	Door-to-Door transportation of time sensitive

Documents,   Goods,    Articles

Example of Service covered:

· Service of Speed Post: Speed Post service is service provided by Dept of Post which also falls within the definition of “Courier Agency” (as courier agency means any person – whether commercial concern or not). Hence, service of speed post is also covered. [Master Circular, 2007]
· Co-loader service (Sr by one courier agency to another courier agency) is NOW covered (From FA, 2008) – 
    Prior to FA, 2008, service was taxable when provided to “client (end-user)” and thus, co-loaders were out of purview of service tax.   But From FA, 2008 onwards, service provided to “any person” is covered and thus, now even co-loader shall be liable to pay ST

	

	

	(20) 
	Credit Rating Agency Services
	Credit rating agency


	Client 

Any Person

[FA, 2008]
	Credit Rating of 

-Financial Obligation, Instrument or Security

[CBEC Clarification: After credit rating is assigned by credit reting agency to an instrument (say, debenture), the rating remains under surveillance until the debt is repaid. Surveillance (monitoring) of assigned credit rating is also a mandatory part of service of credit rating and hence, surveillance fee shall also form part of TV.]

	

	

	(21) 
	Clearing And Forwarding (C&F) Agent Service
	C& F Agent

[It includes: Consignment Agent]


	Client 

Any Person

[FA, 2008]
	Clearing  and Forwarding  Operations

Examples of Services covered:

Manufacturer----------------------(Agent ---------------------------(Buyer

Premise                                Premise [Mr A]                           Premise
i)  Mr A is collecting the goods from factory – storing them – and then forward them to buyers as per direction from mfrer

( Services are covered under the category of “C & F Agent Service”. – as he is performing clearing and forwarding operations
ii) Goods delivered to Mr A by the mfrer—Mr A stores them – and then forward them to buyers as per direction from mfrer ----- 
MEDOPHARMA (P) LTD. – 2006 – TRI (Larger Bench)]
   The term “clearing and forwarding service” shall be understood as “clearing or forwarding service”  
         --- thus, his case falls under this category and liable to ST.


	Examples of Services not covered:

i) Mr A procures the orders from buyers for goods manufactured by Mr B.  Mr A promotes sales of product of Mr B. The orders procured are forwarded to Mr B. Mr B dispatches the goods to the buyers, raises invoices and collects payment. Mr A is paid commission for his services of procurement of orders and development of orders for Mr B.
(   Service of Mr A is not that of C& F Agent, and thus, not taxable under this category. However, his service will fall under “Business Auxiliary Service” (he is pure commission agent)


	

	(22) 
	Residential complex construction service 

	Any person


	Any Person


	Construction of RESIDENTIAL COMPLEX

[Note:  Residential Building  =/= Residential Complex]


	67% Abatement Benefit Available     [E/N 1/2006]

· 2 Basic Conditions

· Benefit of E/N 12/2003 (exempting value of inputs) is not availed.

· Cenvat credit of Input, Capital Goods, Input Services is not availed.

· 2 additional Conditions

· GAC shall include value of goods/materials used in construction (whether supplied by service receiver or by Constructer)
· Sr Activity is not only that of “completion and finishing activity”  

	
	Step-1: RESIDENTIAL COMPLEX      

means --- any complex comprising(*consisting) of — 

(i)
A building or buildings, having more than 12  Residential Units; 

(ii)
A common area;     and

(iii)
Any one or more of facilities or services such as park, lift, parking space, community hall, common water supply or effluent treatment system, located within a premise 

and the layout of such premises is approved by an authority under any law for the time being in force,

but does not include  --- a complex which is intended for personal use as residence of service receiver.  

[Explanation: “Residential Unit” means a single house or a single apartment intended for use as a place of residence.]

Step-2: CONSTRUCTION  

Construction covers:
i. Construction of a new residential complex or a part thereof; or
ii. Completion and finishing services in  relation to residential complex such as glazing, plastering, painting, floor and wall tiling, wall papering, fencing and railing, carpentry and other similar services; or
iii. Repair, Alteration, Renovation or Restoration of, or similar service in relation to, residential complex.

Examples of Services covered:
1. A builder engages a contractor to construct a complex consisting 20 residential units the layout of which has been approved by DDA. The service provided by contractor is taxable.
2. A builder has a plan to construct a residential complex comprising of 30 residential units. He awards the contract to 6 contractors, each contractor to construct 5 residential units. In this case, each contractor is liable to ST even though each constructs less than 12 residential units. (construction of part of residential complex)
3. 10 years ago, a Group Housing Society had constructed a residential complex of 30 residential units. The society has now engaged a contractor to provider floor tiling in residential complex. The service is also taxable.
Computation of ST liability:
1. A contractor builds a residential complex comprising 30 residential units for a developer. The contractor charges Rs 1,00,000 towards labour charges and Rs 10,00,00 towards the cost of material used in respect of each unit. The contractor can discharge his ST liability availing the abatement benefit [by paying ST calculated on (33% of Rs 11,00,000)].
2. A residential society comprising 30 residential units engages a contractor to provide for wooden walls (1 m height) in each members drawing room. The contractor charges Rs 1000 as the cost of wood and Rs 300 as his labour charges in respect of each drawing room. The contractor is not entitled to abatement benefit because exemption does not apply to finishing service.
3. A residential complex comprising 40 residential units engages the services of a contractor to repair the defects leading to seepage of water during the rainy season. The contractor charges Rs 500 including all costs and labour in respect of each house. In this case, the contractor can avail abatement benefit because repair is not excluded from it purview.

	
	ST liability: Analysis of Certain situations 

                                                                       Construction

· In the given situation, DLF has provided construction service to Mr X. DLF is liable to pay ST in this situation.

                                                                             (2) Sale of Flat

              (1) Construction
· In the given situation, DLF has undertaken construction on their own without engaging the services of any other person, then the service provided by DLF would be in the nature of self-supply of service and in the absence of any relationship of service provider and service receiver, the question of paying service tax does not arise. This is a pure case of Sale of Immovable Property (which will attract stamp duty). No ST is payable in this situation.
[Master Circular]

                                                                                (2) Sale of Flat


(1) Construction

· In the given situation, DLF has not undertaken construction on their own. Rather it has sub-contracted the work of construction to Kumar Builder.  Kumar Builders are liable to pay ST in this situation as it has provided construction service to DLF. 
· DLF is simple promoter/developer in this situation (it is not builder who can be held liable for payment of ST). 
BUILDER MODEL


                                                                  (1) Agreement to Sell Flat 

   (even before construction starts)
                                                                                                               (3) Sale of Flat

      (2) Construction
· If agreement is entered prior to construction, it does not automatically and necessarily mean that it is a contract of construction. It can be a contract for sale of flat in future. In that case, it cannot be said that to be a “construction contract” but a “contract for sale of immovable property” within the meaning of Transfer of Property Act. 
    Very recently, CBEC has also clarified that where a buyer makes construction linked payment after entering into agreement to sell, the nature of transaction is NOT A SERVICE but THAT OF A SALE. Where a buyer enters into an agreement to get a fully constructed residential unit, the transaction of sale is completed only after complete construction of the residential unit. Till the completion of the construction activity, the property belongs to the builder or promoter and any service provided by him towards construction is in the nature of self service. [Circular No 108/02/2009]
   Hence, No ST is payableby DLF  in this situation..
DEVELOPER MODEL


                                  (1) Contract of Sale of Land (transfer of undivided interest in Land)
                                                                                                                          

                                  (2) Construction Contract (contract for construction of 1 flat for him)


· In that case, it is a “construction contract” and not a “contract for sale of immovable property”. 

· However, it can still be argued that the developer is providing service to individual members in relation to construction. However, developer is not liable to pay ST on the services provided by him to individual members. This is for the reason that he provides service to an individual member for the construction of single residential unit and not construction of a “residential complex”. It is only when a person provides the service of construction of a “residential complex” comprising more than 12 residential unit that the service is taxable. [Even further it can be argued that after such construction the ultimate owner receives such property for his personal use, then such activity would not be subjected to service tax, because this case would fall under the exclusion provided in the definition of ‘residential complex’ - Circular No 108/02/2009]
.

	

	(23) 
	Commercial/ industrial construction ( including pipeline construction)
	Any person


	Any Person


	Commercial & Industrial Building Construction 

including 

( Civil Structure Construction and 

( Pipeline Construction) 
but excluding Construction of : 

(   Roads 

(  Airports, Railways, Transport terminals,

(  Bridges, Tunnel , Dam
[Construction covers: All activities as mentioned in case of construction of Residential Complex]

	67% Abatement Benefit Available  [E/N 1/2006]  (same as above)
Construction of flat by developer on its own and then selling them off – this activity is “sale” and not “service” – no ST [K RAHEJA DEVELOPMENT CORP – 2005- SC]

Exempted Service:

· Construction service (only civil work) of PORT shall be exempt [E/N 25/2007]


	
	Issue: Whether service relating to construction of ROAD within the building taxable?
Ans: If the contract for construction of commercial complex is a single composite contract and the construction of road is not recognized as a separate activity as per the contract, then ST would be leviable on GROSS AMOUNT CHARGED for construction including the value of construction of road.   [TRU Letter]

	

	(24) 
	Site Preparation service 

	Any person


	Any Person


	Site formation ,  
Clearance,   
Excavation, 
Earth-moving,
Demolition,
Other similar Service


	Service exempted when provided in relation to: 

· Roads 

· Airports, Railways, Transport terminal,

· Bridges, Tunnel , Dam

· PORT



	

	(25) 
	Banking & other financial [B&F] services
	1) Banking Company

2) Financial Institution (including  NBFC)

3) Any other Body Corporate

4) Any Commercial Concern (e.g., Co-operative Banks)
5) Foreign Exchange Broker / Dealer / Money Changer

	Customer 
Any Person
[FA, 2008]
	Banking & Other Financial Services

“Banking and Financial Services” means:

(a)  the following service provided by a Banking Company or a Financial Institution (including NBFC) or Any Other Body Corporate or Commercial Concern

(1) Financial Leasing Services (including equipment leasing and hire-purchase);       
(2) Merchant Banking Services; 
(3) Securities and Foreign Exchange Broking; and Purchase or sale of foreign currency including MONEY CHANGING                           (Added by FA, 2008)
(4) Asset Management Services (including portfolio management, all forms of fund management, custodial and depository services); 
(5) Advisory and other auxiliary services (including investment and portfolio research and advice, advice in mergers and acquisitions and advice on corporate re-structuring
(6) Provision and transfer of information   and    data processing;
(7)   Banker to an issue service 
(8) Other financial services, namely 
      ( Lending

 ( Issue of DD/ Pay Order/ Letter of Credit,

 (Providing Bank Guarantee/ Overdraft Facility/ Bill Discounting Facility,

 ( Providing safe deposits / lockers,

 ( Operation of Bank Accounts,

 ( Money Transfer Facility (Telegraphic Transfer / Mail Transfer / Electronic Transfer) 

(b)   Foreign Exchange Broking and Purchase or sale of foreign currency including MONEY CHANGING                           (Added by FA, 2008) service provided by 

     ( a Foreign Exchange Broker  
( an Authorized dealer in Foreign Exchange  

( an Authorized Money Changer           (Added by FA, 2008)
Other than those covered under (a).
Explanation: (Added by FA, 2008)
 It is hereby declared that “purchase or sale of foreign currency, including money changing” includes

· Purchase or sale of foreign currency, whether or not the consideration for such purchase or sale, as the case may be, is specified separately.
	Valuation of Service

1. Lending Service (Provisioning of Loan) ( Interest on loan shall not form part of TV (Rule 6 of ST Valuation Rules, 2006) --- However, file charges or other charges shall form part of TV.
2. Lease/ Hire Purchase Financing( TV shall be 10% of (Lease Management/Documentation Fee + Interest Amount]   (bcoz of E/N)
Exempted Service

   100% Exemption when provided to CG/ SG in relation to collection of duties and taxes levied by Govt.


	
	Latest Issues
Issue 1: Whether service of “Money Changers” is covered as foreign-exchange broking?
Ans: CBEC Circular (2007): ‘Money changing’ and ‘foreign exchange broking’ are two distinct activities. Money changing is an activity of sale and purchase of foreign exchange at the prevalent market rates. On the other hand, foreign exchange broking is the activity performed as an intermediary, on a commission/brokerage basis, for facilitating the clients who wish to buy or sell foreign exchange. The foreign exchange broker providing foreign exchange broking service does not hold title to the foreign exchange. 
                Prior to FA, 2008, only service of “Foreign Exchange Broking” was covered. But, from FA, 2008 service of purchase or sale of foreign currency has been brought into ST net. Necessary amendments to that effect have been made in the definition of “Banking and Financial Service”.
TRU Letter [2008]

Foreign Exchange Broker indicates the consideration for service provided (commission) explicitly. Whereas Money Changers/ Authorized Dealers of Foreign Exchange providing same service may not indicate the consideration explicitly. The explanation is being added to the effect that explicit mention of the consideration for the service provided in relation to purchase or sale of foreign currency is not relevant for the purpose of levy of service tax. 

      Further to enable determination of taxable value, where the consideration for the services provided is not explicitly indicated by the service provider, a method under Rule 6(7B) of the STR, 1994 has been prescribed. 

Rule 6(7B) of the STR, 1994………………………………………………………………………………………………………………………………

The person liable to pay service tax in relation to “purchase or sale of foreign currency, including money changing, provided by a foreign exchange broker, an authorised dealer or an authorized money changer”, shall have the OPTION to pay 

· an Amount calculated at the rate of 0.25 %. of the Gross Amount Of Currency Exchanged 
towards discharge of his service tax liability instead of paying service tax at the rate specified in section 66 FA, 1994: 
  Provided that 

· such option shall not be available in cases where the consideration for the service provided or to be provided is shown separately in the invoice issued by the service provider. 
……………………………………………………………………………………………………………………………………………………………………
Illustration: Buying rate $US 1 = Rs.38,     Selling rate $US 1 = Rs.40 

.  
(i)   Person exchanged $100 for equivalent rupees 
               Transaction value     =      Rs.3800 (Rs.38 x 100) 

                Service tax payable =      Rs.9.5 (0.25% x 3800) 

[EC & SHEC payable Extra]
  (ii)  Person exchanged equivalent rupees for $100 
                   Transaction value      =   Rs.4000 (40 x 100) 
                   Service tax payable   =   Rs.10 (0.25% x 4000).
[EC & SHEC payable Extra]
.

Issue 2: Whether “Asset Management” will cover up even CASH MANAGEMENT also” [In other words, whether service of “Chit Fund” is covered under “B&F Service”?
Earlier, cash management was specifically excluded from B&F Service. But, by FA, 2007 that exclusion was deleted with the effect of bringing even service of cash management into service tax net. Thus, even CHIT FUND shall be liable to ST. CBEC has issued following clarification in this regard:

CBEC Circular (2007): RBI has clarified the business of a Chit Fund is to mobilize cash from subscribers and effectively cause movement of such cash to keep it working and, therefore, the activity of Chit Fund is in the nature of cash management. 

ST treatment of chit fund shall be as explained below:
  (a) Simple Chit Funds:, In this case, members agree to contribute the fund a certain amount at regular interval. Lots are drawn periodically and the member, whose name appears, gets the periodical collection. No separate charge is charged from the members.

(b) Business Chit Funds: In this case, there is a promoter known as foreman who draws up the terms and conditions of the scheme and enrolls subscribers. Every subscriber. Every subscriber has to pay his subscription in regular installments. The foreman charges a separate amount for the services provided. Some  states prescribe a ceiling limit for the amount to be charged by such promoter for the services provided. Commission amount is retained by the promoter as consideration for providing the services in relation to Chit Fund.

i. In case of Simple Chit Funds, no consideration is paid or received for the services provided and, therefore, the question of levy of ST does not arise.

ii. In the case of Business Chit Funds, cash management is provided for a consideration and therefore, leviable to ST under “Banking & Financial Service”.

Issue 3: Whether Service tax is leviable on ‘asset management and all other forms of fund management’ under the category of ‘B&F service’. In this context a question has arisen as to whether the service tax would be chargeable on the ‘ENTRY AND EXIT LOAD’ amount charged by a mutual fund to the investor?

[Mutual Fund statutorily means a fund established in the form of a trust to raise money through sale of units to the public for investing in securities. These are sold on NAV. When an investor purchases units of a mutual fund, he is charged “Entry Load”, besides NAV. When he sells the units, he gets NAV after deducting the “Exit Load”]

CBEC Circular (2007):: Entry and exit load charged by mutual fund are not for the purposes of management of assets. Thus, amount charged as “Entry and Exit Load” are not to be treated as consideration received by an Asset Management Company for asset management and hence would not be includible in taxable value. 


	(26) 
	Stock broker service
	Stock Broker

[including sub-broker]


	Any Person
	Sale / Purchase of Listed Securities

Examples of Services covered:

i) Stock-Broker ------------------------------( Investor (Purchaser)
  ( Service of stock broker is covered under this category – ST Payable

ii) Stock-Broker------------(Sub-Broker---------------(.Investor
( Service of sub- broker to investor is covered under this category (as sub-broker is covered by definition of stock-broker) – ST Payable

( Service of stock-broker (main broker) to sub- broker is also covered under this category (as service to ANY PERSON is covered by definition of stock-broker) – ST Payable by main broker also
iii) Stock-Broker ------------------------------( Investor
           [BSE]

Stock-Broker [NSE]

( Service of BSE broker to investor is covered under this category) – ST Payable

( Service of NSE broker (main broker) to BSE broker is also covered under this category (as service to ANY PERSON is covered by definition of stock-broker) – ST Payable by NSE broker also
	

	

	(27) 
	Transport of goods by air service
	An Aircraft Operator
	Any person
	Transport of goods by air
Example of Service covered
1. Indian Airlines provides the service of transporting cargo from New Delhi to Chennai. Indian Airline charges Rs 200 per kg for transport of such cargo. Indian Airline is liable to ST.

	Exemption: 100% exempt when in relation to transport of export cargo.



	(28) 
	Transport of goods 

In containers by rail service 


	Any person

(Other than Govt Railway)


	Any person
	Transport of goods

· in container 

· by rail
Example of Service covered
1. An importer uses the services of CONCOR for the transport of his cargo in containers from Mumbai in ICD Delhi. Since CONCOR is not a Government Railway Service, it is liable to pay service tax on the service provided to the importer.

	Exemption:
· 70% Abatement Benefit Available  [2 Basic Conditions to be fulfilled]
[E/N 1/2006]

	(29) 
	Transport of goods by road service
	Goods Transport Agency
	Customer 
Any Person
[FA, 2008]
	Transport of goods

-- by road-

-- in goods carriage
[Rail is not  a goods carriage – Hence, railway transportation is not covered here, but that service is also taxable separately]


	Exemption:
(1) ST exempt when provided in relation to transport of Fruits, Vegetables,    Eggs or Milk.
(2) When provided in relation to transport of  goods  (other than Fruits,   Vegetables,    Eggs Or    Milk), ST exempt in any of the following 2 situations:

I) When Gross Amount charged (freight amount) for an individual consignment  is upto Rs 750/- (Individual Consignment)
or
ii) When Gross Amount charged (freight amount) for all the consignments carried in a goods transport carriage is upto 1500/-,. (Fully Loaded Truck)
(3) 75% of Taxable Value Exempt  
[E/N 13/2008]  
[No condition attached – this is an unconditional exemption]



	
	Reverse Charge [Rule 2(1)(d)(v)  of ST Rules, 1994]

In relation to
Person liable for payment of ST shall be

Goods Transport Service provided or to be provided by GTA

     --- Where either Consignor or Consignee falls under any of following:

a) Any factory registered under Factories Act, 1948;

b) FSD // SSD ; 

c) Any society registered under the Societies Registration Act, 1860;

d) Registered partnership firm;

e) Any company established under the Companies Act, 1956;

f) Any corporation established under any law;

g) Any Body Corporate established under any law:

h) Any co-operative society;

the person paying the freight  [ whether consignor or consignee];

 ..




	
	Illustrations explaining exemption of GTA:

1 Truck (Full) ---- Carrying goods booked by Mr A        --- Total Freight Rs 600/-
Total Truck Load Benefit – Available (as Total Truck Freight  = < 1,500)

Individual Consignment Benefit ---  Available (as Freight =< 750)

     GTA can claim exemption from angle of “Total Truck Load Benefit”. It can also claim exemption from angle of “Individual Consignment Benefit”. ----- So, effectively it need not pay any ST.
1 Truck (Full) ---- Carrying goods booked by Mr A        --- Total Freight Rs 1400/-
Total Truck Load Benefit – Available (as Total Truck Freight  = < 1,500)

Individual Consignment Benefit --- Not Available (as Freight > 750)

    GTA needn’t claim exemption from angle of “Individual Consignment Benefit”. GTA can claim exemption from angle of “Total Truck Load Benefit”. ----- So, effectively it need not pay any ST.
1 Truck (Full) ---- Carrying goods booked by Mr A       --- Total Freight Rs 700/-    

                      --- Carrying goods booked by Mr B        --- Total Freight Rs 600/-

                      --- Carrying goods booked by Mr C        --- Total Freight Rs 500/-

Total Truck Load Benefit –  Not Available (as Total Truck Freight  > 1,500)

Individual Consignment Benefit --- 

          Mr A’s Consignment ---  Available (as Freight  = < 750)

          Mr B’s Consignment ---  Available (as Freight  = < 750)

          Mr C’s Consignment ---  Available (as Freight  = < 750)

     GTA needn’t claim exemption from angle of “Total Truck Load Benefit”. It can claim exemption from angle of “Individual Consignment Benefit”. ----- So, effectively it need not pay any ST.

.
)1 Truck (Full) --- Carrying goods booked by Mr A       --- Total Freight Rs   800/-    

                        --- Carrying goods booked by Mr B        --- Total Freight Rs 1,000/-

                       --- Carrying goods booked by Mr C        --- Total Freight Rs    500/-

                  Total Truck Load Benefit –  Not Available (as Total Truck Freight  > 1,500)

Individual Consignment Benefit --- 

          Mr A’s Consignment ---  Not Available (as Freight  > 750)

          Mr B’s Consignment ---  Not Available (as Freight  > 750)

          Mr C’s Consignment ---  Available (as Freight  = < 750)

  GTA can’t claim exemption from angle of “Total Truck Load Benefit”. It can, however, claim exemption in respect of “Consignment of Mr C” from angle of “Individual Consignment Benefit”.  In respect of consignment of Mr A and Mr B, ST is payable.
Who shall pay service tax to Govt?   Compute the ST liability also?
Consignment II:  Mr A has send goods to Mr Z. -( ST is payable by GTA [Reverse Charge is not applicable as neither Consignor nor Consignee is specified person]
However, further benefit of 75% Exemption can be claimed. Thus, amount of ST payable shall be as under:

     ST = [25% of Rs 800] * 12.36% 

Consignment III:  Mr B has send goods to DEF Ltd. ( ST is payable by Mr B [Reverse Charge is applicable as Consignee is specified person]
However, benefit of 75% Exemption can be claimed. Thus, amount of ST payable shall be as under:

                                                                                     ST = [25% of Rs 1,000] * 12.36%

Applicability of 6/2005: Small Scale Exemption
   Mr A, a GTA has rendered services of “transportation of goods by road” during FY 2008-09. The details of services rendered are as follows:

Services rendered to Companies 

 (in respect of such services GTA is not liable to pay ST to the credit of CG, rather the corporate client is liable to pay ST to the credit of CG)
Rs 10 lakhs
GTA is not liable to pay ST in relation to such service as “reverse charge” is applicable to such services”. Even company not entitled to avail any exemption as SSI exemption is not available in respect of such service. 
Services rendered to Individuals

(in respect of such services GTA is liable to pay ST to the credit of CG)

Rs 9 lakhs
GTA is liable to pay ST in relation to such service as “reverse charge” is not applicable to such services”. GTA can avail SSI exemption. However, these are not FIRST RECEIPTS of the year. But still these shall be exempt [read the provision below]
E/N 6/2005 specifically provides that

· “While computing the first receipts of 10 lakhs, in relation to GTA service,   
those receipts shall not be taken into account in relation to which liability to pay ST falls on service recipient under reverse charge
.
.

	
	Some Latest Clarifications   [CBEC Circular (Year 2008)]

Issue 1: GTA provides service to a person in relation to transportation of goods by road in a goods carriage.  The service provided is a single composite service which may include various intermediary and ancillary services such as loading/unloading, packing/unpacking, transshipment, temporary warehousing.  For the service provided, GTA issues a consignment note and the invoice issued by the GTA for providing the said service includes the value of intermediary and ancillary services. In such a case, whether the intermediary or ancillary activities is to be treated as part of GTA service and the abatement should be extended to the charges for such intermediary or ancillary service?

Clarification: GTA provides a service in relation to transportation of goods by road which is a SINGLE COMPOSITE SERVICE.  His composite service may include various intermediate and ancillary services provided in relation to the principal service of the road transport of goods.  Such intermediate and ancillary services (like loading/unloading, packing/unpacking, transshipment, temporary warehousing etc) are not provided as independent activities but are the means for successful provision of the principal service, namely, the transportation of goods by road. 
· A single composite service should not be broken into its components and classified as separate services is a well-accepted principle of classification.  
· A composite service, even if it consists of more than one service, should be treated as a single service based on the main or principal service and accordingly classified     [by applying the principle of classification enumerated in section 65-A]
Thus, if any ancillary/intermediate service is provided in relation to transportation of goods, and the charges, if any, for such services are included in the invoice issued by the GTA, and not by any other person, such service would form part of GTA service and, therefore, the abatement of 75% would be available on it.  
 Issue 2: GTA providing service in relation to transportation of goods by road in a goods carriage also undertakes PACKING as an integral part of the service provided.  It may be clarified whether in such cases service provided is to be classified under GTA service. 

Clarification: Cargo handling service covers up the service of packing.  Where service is provided by a person who is registered as GTA service provider and issues consignment note for transportation of goods by road in a goods carriage and the amount charged for the service provided is inclusive of packing, then the service shall be treated as GTA service and not cargo handling service.
Issue 3: Whether TIME SENSITIVE TRANSPORTATION of goods by road in a goods carriage by a GTA shall be classified under courier service and not GTA service?

Clarification: On this issue, it is clarified that so long as, 
                                (a) the entire transportation of goods is by road;    and 
                                (b) the person transporting the goods issues a consignment note,                                it would be classified as ‘GTA Service’.    


	(30) 
	Transport of goods  (other than water)

Through pipeline or other conduit

	Any person


	Any Person


	Transport of goods (other than water) through   pipeline 
Example of Service covered:
i) Transportation of Petroleum Products, Natural Gas, LPG, Chemicals, Coal Slurry and other similar products.

	

	

	(31) 
	Cargo handling service
	Cargo Handling Agency
	Any Person
	Cargo Handling Service

[Cargo Handling Service 

means: Loading, Unloading, Packing or Unpacking of Cargo                  

            and 

includes:
1) Cargo Handling service provided for freight (for all modes of transport)
2) Service of PACKING together with transportation of goods (with or without one or more of the other services like loading, unloading, unpacking)  [Added by FA, 2008]
But does not include:

1) Handling of Export Cargo
2) Handling of Passenger Baggage
3) Mere transportation of goods
Example of Service covered
1. A packer and mover agency undertakes packaging, loading and unloading of household articles when a person shifts from one house to another. The service provided is taxable as cargo handling service.

	Example of Service not covered [CBEC Clarification]

1. Container Freight Stations (CFS) undertake handling of empty containers. It is not taxable as cargo handling service because empty containers are not cargo.
Exemption:
· Cargo handling service in relation to 
· Agricultural produce &
· Goods requiring cold storage 
                   is exempt.



	(32) 
	Storage and Warehousing Service


	Storage and W/H Keeper
	Any Person
	Storage and Warehousing of GOODS
[Excluding:

1) Cold Storage Services (in relation to any goods)
2) Storage Sr in relation to agricultural produce
Example of Service covered
1. Storage and warehousing of empty container would be covered within the scope of “storage and warehousing service”, as empty containers are goods.(Master Circular)

	

	


[image: image1.emf] 


Sr Contract





Mr X    (PCA)





Mr Y    (PCA)





Sub-Contract





DG Academy








  DLF





Mr X (Plot of Land)








  DLF





Buyer of Flat








  DLF





Buyer of Flat








  Kumar 


 Builders








  DLF





Prospective Buyer








  DLF





Prospective Buyer








Purchase or sale of Foreign Currency





Foreign Exchange Broker








Authorized Foreign Exchange Dealer	





Money Changer





“FREIGHT PAID” Bilty                                                             Person liable for payment of ST  


                  


 ABC Ltd ---------------( DEF Ltd                       GTA    ABC Ltd      
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Mr A --------------------( DEF Ltd                       GTA    Mr A
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“FREIGHT TO BE PAID” Bilty


ABC Ltd ----------------( DEF Ltd                       GTA    DEF Ltd      





ABC Ltd ----------------( Mr A                             GTA    Mr A      





Mr A --------------------( DEF Ltd                        GTA    DEF Ltd      





Mr A --------------------( Mr B                               GTA  











Consignor/Consignee has to register also if it is liable to pay ST on goods transport. 


It is not possible for them to enter into mutual agreement with GTA to pay ST on its behalf relieving himself of his statutory liability of paying ST and the attendant obligations. [A staututory liability cannot be shifted to another by mutual private arrangements. Mutual private agreements have no validity in law. COnsignot/Consignee will be liable even if GTA agrees to pay ST –VANTAGE SECURITY – 2007-TRIBUNAL]








