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. R. Chandratre, citing a host of international cases, throws light on anomalous resolutions under the Companies Act. 

GENERALLY, decisions by the members of a company are taken at general meetings -- those convened by the members, that is -- by passing resolutions. However, some decisions may be taken by unanimous informal consent of the members. Sect ion 192 of the Companies Act recognises such resolutions, which, having no name, may be called anomalous resolutions. 

Broadly, the resolutions passed at a company meeting can be divided into two -- ordinary and special. The division is based on the votes required for carrying out a resolution. The former requires a simple majority, while the latter a three-four ths majority. 

There are two more categories of resolutions. One, the resolution passed by special majority, which is required to approve a scheme of amalgamation or any scheme of compromise or arrangement. And the other, which is more well-known, is in fact a subtype of the special resolution, and is not defined or specifically referred to in the Companies Act by any name. This may be called anonymous/anomalous resolutions, which can be inferred from Sec. 192. Sec. 189 of the Act requires that the notice of a meeting shall state the intention for proposing the resolution as a special one. 

Special resolution is a decision reached at a general meeting by a special majority of votes, that is, 75 per cent or more votes of the members voting in person or by proxy. And it is passed by a special majority of votes. The Companies Act prescribes th is type of resolution for certain actions. 

The Companies Act defines special resolution as one which satisfies the following conditions: 

W has been passed at a general meeting; 

W the intention to propose the resolution as special has been specified in the notice of the meeting or in other intimations about the proposed resolution given to the members; 

W notice of the general meeting has been duly given as required under the Act; 

W the resolution has been passed by a special majority -- that is, the votes actually cast in favour of the resolution are three times or more than the votes against the resolution. 

W the votes have been cast either on a show of hands or a poll; 

W the members who cast votes were entitled to vote on the resolution (Sec. 87); and 

W the votes have been cast only by qualified members, either personally or by proxies on their behalf (Sec. 189(2)). 

According to Sec. 192(4)(b), resolutions which have been agreed to by all the members of a company -- which, if not agreed to, would not have been effective for their purpose unless passed as a special resolution -- shall be filed with the Regi strar under Sec. 192. Similar is the case under clause(e) of sub-section(4). 

Thus, all the members or all members of a class of shareholders must ``agree to'' a resolution. It is not necessary ``to pass'' a resolution at a meeting. The agreement among the members not only waives the requirement of convening a meeting and passing a resolution thereat, but also the other requirements with regard to calling and holding of a general meeting -- such as notice, explanatory statement, and so on. 

Commenting on an identical provision in Section 143(4)(c) of the English Companies Act, 1948, Buckley on the Companies Acts, 14th edition (volume 1, page 391), observes as follows: 

``This paragraph evidently assumes that where the Act requires a special or extraordinary resolution for any purpose, that purpose may also be effected by a `resolution agreed to by all the members of the company' This appears to be based on the decision s in Oxted Motor Co (1921 3 KB 32), Express Engineering Works (1920 1 Ch 466) and Parker and Cooper vs Reading (1926 Ch 975).'' 

In the Oxted case, the only two shareholders of the company met and passed a resolution for voluntary winding up, as the company could not continue in business because of its liabilities. Sec. 182(3) of the 1908 Act (Sec. 278(c) of the 1948 Act) provided for voluntary winding up in such cases, by the passing of an extraordinary resolution. 

And Sec. 69(1) (now Sec. 141(1) of the present Act) defines an extraordinary resolution as one passed by the requisite majority at a general meeting and, for which, notice specifying the intention to propose the resolution as an extraordinary resolution has been given. No such notice was given in the Oxtend case, but it was held (following the Express Engineering Works ruling) that all the shareholders present at a meeting were entitled to waive the statutory requirement of notice, and that the winding- up resolution was, therefore, valid. 

In Express Engineering Works, all the five shareholders of the company met as directors at a board meeting and resolved the issue of debentures. The articles of association, however, prohibited them, as directors, from voting thereon. But it was held tha t the meeting might be considered a general meeting of shareholders, and it was competent to all the shareholders to waive all formalities as regards notice thereof. 

In Parker and Cooper vs Reading, Justice Astbury -- basing his judgment on a passage from Lord Davey's ruling in Salomon vs Salomon & Co (1897 AC 22, 57), which was quoted with approval by Justice Younger in the Express Engineering Works case -- said that a company is bound in a matter which is intra vires by the unanimous agreement of all the corporators. 

He distinguished the George Newman & Co (1895 1 Ch 674) and British Seamless Paper Box Co (1881 17 Ch D 467) cases, and held that the assent of all the members of the company, even though given informally and at different times (instead of formally at a meeting in which all were present as in the cases distinguished) to a transaction (issuing debentures to a director), prevented the transaction being invalidated by irregularities connected with the holding of a board meeting at which it was resolved tha t the transaction was intra vires, honest and for the benefit of the company. 

These decisions were applied in the Pearce Duff & Co Ltd (1960 3 All ER 222, 1960 1 WLR 1014; 1961 31 Com. Cas 251 -- reduction of capital), the Duomatic Ltd (1969 2 Ch 365 -- determination of directors' remuneration under Article 76 of Tab le A, Part 1), the Bailey, Hay & Co Ltd (1971 3 All ER 693, 1971 1 WLR 1357 -- winding-up resolution), the Re Gee & Co. (Woolwich) Ltd (1975 Ch 52 -- acknowledgment of debt in balance-sheet), the M. J. Shanley Contracting Ltd (1979 124 Sol Jo 239), and the Cane vs Jones (1980 1 WLR 145 1) cases. 

In the Pearce Duff & Co case, which fell under Sec. 141 (2) of the English Companies Act, 1948 (which corresponds to Sec. 189(2) of the Indian statue), the petitioning company sent a short notice of a resolution to its members to be passed at an extraord inary general meeting as a special resolution for the reduction of capital. The board of directors then formed the opinion that it would be right that the holders of preference shares, who were being paid off, should receive not only the repayment of the ir capital but also the premium distributed out of the available accumulated profits of the company. 

They resolved that a further resolution to that effect be submitted at the general meeting. They requested the shareholders at the meeting to sign a consent to the second resolution being proposed, notwithstanding that the statutory notice had not been g iven. The consent was signed at the meeting by the shareholders -- being a majority, holding together more than 95 per cent of the nominal value of the shares. Subsequently, the company obtained the written consent of every shareholder to both resolutions being treated as valid special resolutions. 

On a petition for confirmation of reduction of capital, Justice Buckley held that as every shareholder had in fact subsequently consented to both the resolutions being treated as valid special resolutions and the petition had been presented on that footi ng, no shareholder can say that they had not been validly passed, and, accordingly, the reduction in capital would be confirmed. 

It can be seen from this case that the consent for acceptance of the short notice was effectively obtained only after the meeting had passed those resolutions (which were not valid special resolutions) by individual canvassing from all the shareholders a nd the invalid resolutions were, so to say, retrospectively validated as special resolutions. 

