REPERCUSSIONS FOR DEFAULTERS OF BANKS/FINANCIAL INSTITUTIONS
For the customers of Banks and Financial Institutions (FIs) which are under the purview of Reserve Bank of India, it is imperative to understand about various parameters considered by Lenders for inclusion of borrowers in Negative list. This helps them to avoid complications and obstacles in carrying out their business activities especially with financial support from Banks/FIs. Lenders include scheduled commercial banks, Development Financial Institutions, Government owned NBFCs, Investment institutions etc.
· Parameters that are normally considered for inclusion of borrowers in Negative List 

i. All black listed persons as advised by Govt. of India/RBI etc.

ii. Borrowers who have defrauded bank.
iii. Guarantors who have defrauded banks 

iv. Guarantors who have not fulfilled their commitments to the bank and borrowers against whom suit/s are/were filed by the bank. 
v. Borrowers whose line of activity is included in the Negative List by the Govt. of India/ RBI/IBA.
vi. Where Bank had entered into compromise settlement in sacrificing its dues either by way of write off of principal/interest charged or interest not charged, in normal course, the borrower will not have opportunity to avail fresh credit from Bank either in his individual capacity or in the name of any firm/company. However, based on the justifying reasons, the cases may be considered by Head /Board of a financial institution /Bank. Fresh loans can be sanctioned to the agricultural borrowers who had earlier settled their dues under One Time Settlement / Compromise settlement scheme subject to necessary approvals from their respective authorities. 
vii. In case of Group accounts where one of the accounts is a Non-Performing account, then consideration of facilities for other Standard accounts in the Group will also have an impact and undergo a careful scrutiny by banks.  
viii. RBI Defaulters List: In case the name of the proprietor, partners/s, directors, etc appear on the RBI Defaulters’ list for reasons other than being a Professional / Nominee Director in the defaulting company, the proposal will undergo a careful scrutiny by Banks/FIs for the nature of default. In case of Consortium advances, the Consortium will specifically discuss this aspect in its meeting and take a view on the matter. Banks also discourage the proposals for granting fresh loans to such companies and to new constituents with whom any of the proprietor / partners / directors of defaulting company is associated. 
The above aspects to decide the negative list of securities and the borrowers is only illustrative and not exhaustive. These aspects will be reviewed by banks from time to time.

· RBI GUIDELINES ON CLASSIFICATION OF WILFUL DEFAULTERS
BACKGROUND 
Reserve Bank of India decided in April 1999 to introduce a scheme under which the banks and notified All India Financial Institutions were required to submit to RBI, the details of the wilful defaulters with out standings of Rs.25 lakhs and above. This was pursuant to the instructions of the Central Vigilance Commission for collection of information on wilful defaults of Rs.25 lakhs and above by RBI and dissemination to the reporting banks and FIs.   
RBI prescribes the norms for:
· Declaring an individual borrower a wilful defaulter;

· Penal measures that can be taken against a willful defaulter;

· Roles and responsibilities of a audit and inspecting teams;

· Dealing with such accounts and a mechanism by which the grievance can be addressed, if any party feels aggrieved on account of inclusion of its name in the wilful defaulters list. ;

· Criminal action that a bank can take against the willful defaulters;

· Precautions a bank can take before giving credit facilities to the borrowers

Wilful default broadly covers the following:

· Deliberate non-payment of the dues despite adequate cash flow and good net worth;
· Siphoning off of funds to the detriment of the defaulting unit;
· Assets financed either not been purchased or been sold and proceeds have misutilised;
· Misrepresentation / falsification of records;
· Disposal / removal of securities without bank's knowledge;
· Fraudulent transactions by the borrower.

It covers all Non-performing borrowal accounts with out standings (funded facilities and such non-funded facilities which are converted into funded facilities) aggregating Rs.25 lakhs and above, identified as wilful default by a Committee of higher functionaries headed by the Executive Director and consisting of two GMs / DGMs. 
· REPORTING TO RBI / CIBIL 
· Bank/FIs will submit the list of suit-filed accounts of wilful defaulters of Rs.25lakhs and above as at end-March, June, September and December every year to Credit Information Bureau (India) Ltd. (CIBIL).

· Banks/FIs will, however, submit the quarterly list of wilful defaulters where suits have not been filed only to RBI.
RBI / CIBIL disseminate information on non-suit filed and suit filed accounts respectively, to all banks/FIs, as reported to them by the banks / FIs.

· WHAT IS A  WILFUL DEFAULT?
A "wilful default" would be deemed to have occurred if any of the following events is noted:- 
· The unit has defaulted in meeting its payment / repayment obligations to the lender: 

· Even when it has the capacity to honor the said obligations.
· When unit has not utilised the finance from the lender for the specific purposes, for which finance was availed of, but has diverted the funds for other purposes.
· When unit has siphoned off the funds so that the funds have not been utilized for the specific purpose for which finance was availed of, nor are the funds available with the unit in the form of other assets." 
Diversion and Siphoning of funds 
·  Diversion of funds would be construed to include any one of the under noted occurrences:

· Utilization of short-term working capital funds for long-term purposes not in conformity with the terms of sanction;
· Deploying borrowed funds for purposes / activities  or creation of assets other than those for which the loan was sanctioned;
· Transferring funds to the subsidiaries / Group companies or other corporate by whatever modalities;
· Routing of funds through any bank other than the lender bank or members of consortium without prior permission of the lender;
· Investment in other companies by way of acquiring equities / debt instruments without approval of lenders;
· Shortfall in deployment of funds vis-à-vis the amounts disbursed / drawn and the difference not being accounted for. 
· Siphoning of funds would be construed to occur, if any funds borrowed from banks/FIs are utilized :

· For purposes un-related to the operations of the borrower;

· To the detriment of the financial health of the entity or of the lender. 
However, the identification of the wilful default will be made keeping in view the track record of the borrowers and will not be decided on the basis of isolated transactions/incidents. The default to be categorized as wilful must be intentional, deliberate, calculated and based on objective facts and circumstances of the case. 

· The following Penal measures will be initiated by the banks and FIs against the wilful defaulters identified as per the definitions indicated as above
i. No additional facilities will be granted to the borrowers whose names appear in the list of Wilful Defaulters being circulated by RBI/CIBIL.
ii. The entrepreneurs/promoters of companies where banks have identified siphoning /diversion of funds, misrepresentation, falsification of accounts and fraudulent transactions, will be debarred from Institutional finance from the Scheduled Commercial Banks, Development Financial Institutions, Government owned NBFC’s,Investment institutions etc  and will not be granted any finance at any level for floating new ventures for a period of 5 yrs from the date the name of the wilful defaulter is published in the list of wilful defaulters by the RBI. 
iii. In order to prevent the access to the capital markets by the wilful defaulters, a copy of the list of wilful defaulters (non-suit filed accounts) and list of wilful defaulters (suit-filed accounts) are forwarded to SEBI by RBI and Credit Information Bureau (India) Ltd. (CIBIL) respectively.
iv. Banks/FIs will examine all cases of wilful defaults of Rs 1.00 crore and above for filing of suits and also consider criminal action wherever instances of cheating/fraud by the defaulting borrowers were detected. 
v. In case of consortium/multiple lending, banks and FIs can report wilful defaults to other participating/financing banks also. 
vi. Cases of wilful defaults at overseas branches will be reported, if such disclosure is permitted under the laws of the host country.
vii. Lenders may initiate the legal process, wherever warranted, against the borrowers / guarantors and foreclosure of recovery of dues will be initiated and may initiate criminal proceedings against wilful defaulters, wherever necessary.
viii. Wherever possible, the banks and FIs will adopt a proactive approach for a change of management of the willfully defaulting borrower unit.
ix. Borrowing company should not induct a person who is a promoter or director on the Board of a company which has been identified as a wilful defaulter .In case, such a person is found to be on the Board of the borrower company, it would take expeditious and effective steps for removal of the person from its Board.
x. Reporting the names of Directors: In addition to reporting the names of current directors, information about directors is also furnished who were associated with the company at the time the account was classified as defaulter, to put the other banks and financial institutions on guard. Banks and FIs will also ensure the facts about directors by cross-checking with Registrar of Companies.  

xi. Guarantees furnished by group companies 
While dealing with wilful default of a single borrowing company in a Group, the banks / FIs will consider the track record of the individual company, with reference to its repayment performance to its lenders. However, in cases where a letter of comfort and / or the guarantees furnished by the companies within the Group on behalf of the wilfully defaulting units are not honoured when invoked by the banks / FIs, such Group companies should also be reckoned as wilful defaulters. 

xii.       Position regarding Independent and Nominee directors
Professional Directors who associate with companies for their expert knowledge act as Independent Directors.  Such Independent Directors apart from receiving director's remuneration do not have any material pecuniary relationship or transactions with the company, its promoters, its management or its subsidiaries, which in the judgment of Board may affect their independent judgment.  
· Therefore, against the names of Independent Directors and Nominee Directors, abbreviations like “Ind" and "Nom" respectively in brackets will be indicated to distinguish them from other directors.
· In the case of Government undertakings, the names of Directors are not to be reported. Instead, a legend "Government of -------- undertaking" will be added.

· GRIEVANCES REDRESSAL MECHANISM
·  With a view to impart more objectivity in identifying cases of wilful default, decision to classify the borrower as wilful defaulter is entrusted to a Committee of higher functionaries headed by the Executive Director and consisting of two GMs/DGMs as decided by the Board of the concerned bank/FI.
·  The borrower will thereafter be suitably advised about the proposal to classify him as wilful defaulter along with the reasons therefore. The concerned borrower is provided reasonable time (say 15 days) for making representation against such decision, if he so desires, to a Committee headed by the Chairman and Managing Director.
·  A final declaration as ‘wilful defaulter’ will be made after a view is taken by the Committee on the representation and the borrower will be suitably advised.
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