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1. WHY USE PLAIN LANGUAGE
1.1 What’s the purpose of writing?
Why do we write? What’s the purpose of writing? 

If we choose to write, we normally intend that what we have written should be read. It is said that writing is an instrument for conveying ideas from one mind to another; the writer's job is to make his reader apprehend his meaning readily and precisely. The purpose of language is communication. We expect people to read and understand what we are trying to tell them through our writing. This purpose can be achieved only if we write in the language the reader of our writing can understand the message clearly and without difficulty.  
If we write in a language that our readers can’t read and understand easily, the purpose of writing is defeat.  When you write something, you expect somebody to read it because you want it to be communicated. If you ‘communicate’ with someone, you share or exchange information news, ideas, etc. with somebody with them, for example by speaking, writing, or using equipment.  When you write to someone you are likely to be giving them information that is new to them. Your reader would like you to give them in simple, plain language so that they can easily understand what you are trying to communicate with them. So why trouble them by writing in complicated language? There cannot be ‘communication’ unless what we intend to communicate is written in the reader’s language or in a way that reader will be able to read and understand. 

The four Key mantras for clear writing:
· Write to express, not to impress. 

· Write for the reader, not for our self-gratification. 

· Aim to write concisely and clearly so that the reader is not lost in the web of words without understanding what you expect him to. 

· Get rid of the notion that legal and professional language has any magical or super-natural power and hence it ought to be complex; nurture the notion that it can be simple and comprehensible to even non-lawyers.   

1.2 Advantages of use of plain language?
Plain English-

· readily conveys the writer’s message to its reader;

· is short, simple, human;

· is clear to read and easy to understand; and

· avoids interpretational problems

Plain English is straightforward, clear expression, using only as many words as are necessary. It is language that avoids obscurity, inflated vocabulary and convoluted sentence construction. It is not baby talk, nor is it a simplified version of the English language. Writers of plain English let their audience concentrate on the message instead of being distracted by complicated language. They make sure that their audience understands the message easily. -Prof. Robert Eagleson, Australia 

1.3 Brevity is the soul of good writing

The most prevalent disease in present-day legal and professional writing is a tendency to say what one has to say in as many words as possible. Instead of being concise, it is verbose. Verbiage (which is defined as an excess of words beyond those needed to express concisely what is meant) increases the length of the documents and tires the reader of reading. It also causes wastage of paper which causes a huge drain on the environment. How many thousands of tons of paper is wasted due to avoidable verbiage in legal and professional writing is anybody’s guess.
Sir Ernest Gowers says in his classic book The Complete Plain Words: “Use no more words than are necessary to express your meaning, for if you use more words, you are likely to obscure it and tire your reader.” 

In a letter to a twelve-year old boy, Mark Twain wrote: “I notice you use plain, simple language, short words, and brief sentences. That is the way to write English- it is the modern way and the best way. Stick to it, don’t let fluff and flowers and verbosity creep in.”

Brevity is the soul of good writing. Precision lies in concision. Verbosity, on the other hand, often gives rise to ambiguity and confusion as the precision is lost in the jungle of words. Legal, professional and bureaucratic writings are often the victim of verbosity, mostly on the pretext of ‘accuracy’. They have plenty of verbiage - the use of too many words, or of more difficult words than are needed, to express an idea, etc; overabundance or superfluity of words.
There are many causes of verbosity in writing but there is only one way of getting rid of it- omit surplus words. 
Whenever you write anything, remember this message: A sentence should contain no unnecessary words, a paragraph no unnecessary sentences, for the same reason that a drawing should have no unnecessary lines and a machine no unnecessary parts. - William Strunk Jr. in Elements of Style.
1.4 Verbose writing is tedious to read 

Verbose writing with lengthy sentences often makes the readers weary of reading, especially in business and legal writing. Effective writing is that which is free from verbosity and long-windedness. A lawyer preparing a ‘case for opinion’ wrote: “The Querist desires to seek your considered, valuable and esteemed opinion…” What the words “considered, valuable and esteemed” really contributed in this sentence, only the lawyer knows. Regrettably, legal writing is rich with wordiness and long sentences. 

It is often said that most wordy writings are statutory and other legal writings. Even if a thought can be easily (and usefully) expressed in fewer words than are used, these writers are not happy with it; they are habituated to write verbose. 

There are many words and phrases used in legal and commercial writing which can be eliminated as they do not play a role in conveying the message of the writer. For example, notices drafted by company secretaries always start with Notice is hereby given that. Does it make any contribution? It doesn’t. So, a rule of thumb is: omit surplus words.  
See the following sentence taken from a circular issued by the Reserve Bank of India:

“The matter relating to delegation of powers with regard to approval of credit proposals relating to sensitive commodities coming under Selective Credit Control has been reviewed and it has been decided that with effect from 23 December 2000 the existing practice of banks submitting credit proposals of above Rs. 1 crore to Reserve Bank of India for its approval under Selective Credit Control shall be discontinued and banks will have the freedom to sanction such credit proposals in terms of their individual loan policies. Accordingly, banks need not forward the credit proposals above Rs. 1 crore in respect of borrowers dealing in sensitive commodities to Reserve Bank of India for its prior approval.”

This 113-word passage is full of verbiage, repetition and long-winded sentences and can be easily reduced to less than 37 words without making any harm to its meaning, thus:

“From 23 December 2000 the banks need not send Reserve Bank of India, for its prior approval, the credit proposals above Rs. 1 crore under Selective Credit Control concerning the borrowers dealing in sensitive commodities.”

1.5 Reduce your writing to bare bones!

Legal writing can be made simpler and comprehensible by reducing it to bare bones, chopping up snaky sentences into smaller pieces and using plain alternatives that most readers (not only lawyers) can understand. 

See the following piece extracted from a lease agreement (with unnecessary portion underlined).



“If the rent hereby reserved or any part thereof shall be in arrear and unpaid for twenty-one days after becoming due and payable (whether formally demanded or not) or if there shall be any breach of any covenants or agreements on the part of the Lessee herein contained then and in any such case it shall be lawful for the Lessor at any time thereafter to re-enter upon the demised premises or any part thereof in the name of the whole and immediately thereupon this demise shall absolutely cease and determine but without prejudice to any right of action or remedy of the Lessor in respect of any antecedent breach of any covenant or agreement on the part of the Lessee herein contained.”

The passage, after removing the deadwood and with some restructuring, can be made slimmer, thinner and more intelligible as below,:  

“If the rent is 21 days late (even if not formally demanded) or the tenant breaks any other covenant the landlord may re-enter the premises, ending this lease, but without prejudice to any remedy of the landlord for any earlier breach of covenant.” 

See the following clarification issued by the Department of Company Affairs:   

“Having regard to the provisions of section 309(1) of the Companies Act, 1956, any resolution of the Board in regard to the fixation of or increase in the director's fees should be subject to the approval of the company in general meeting, and the provisions of section 300(1) would not be attracted in the case of such a resolution to be considered by the Board, because the final decision in the matter would be that of the company in general meeting.

This 81-word strong sentence could have been neatly written as just a 39-word-sentence, thus:

“Section 300 does not apply to the Board resolution for fixation of, or increase in, the directors' fees referred to in section 309 because the final decision in the matter would be that of the company in general meeting.”

2. TEN GOLDEN RULES FOR REDUCING VERBOSITY IN LEGAL & PROFESSIONAL WRITING
2.1  Identify surplus words and omit them
Instilling the habit of fat-free writing pays splendidly in improving writing skills. Be economical on words. Excess words are like deadwood. If words add nothing to the meaning of a sentence, discard them.  There are many ways of reducing wordiness. 
Rewrite every sentence that you have written by doing away with unnecessary words and phrases that contribute nothing to the meaning of the sentence. The test is:  consider every word and knock out those without which meaning of the sentence is clear or which are not required by law. 
For example, in the following sentences, the underlined words are unnecessary and should be omitted:
· The incident took place on the 1st day of January 2010. 

· In the month of February 2010.

· The material came at a time when we were busy. 

· The radio cost the sum of Rs.1500. 

· The company paid him an amount of Rs. 5,000.

· At a party held in Mumbai. 
· In about three months’ time. 

· The problem first arose when the machine malfunctioned. 

· A certain article entitled "Directors’ Fiduciary Duties”. 
· The close proximity of your shop. 

· He arrived at the hour of noon. 

· There is merit in what both of them say. 
· In the state of Maharashtra. 

· The jar is made out of glass. 

· During the course of our conversation.

· Perhaps it may be better to leave now. 

· His uniform and invariable policy is as follows:. 

· Someone or other is at fault. 

· If ‘A’ declines to accept such offer, then in that event B is entitled to offer the shares to any third party 
· The company has, in that event, the right to sell the shares 

· I am now engaged in writing a book.

· He entered by means of the elevator. 

· The proposal was approved by means of a resolution of the Board.

· The car sells for a price of Rs.5,00,000.

· Today in our modern world we can offer new products at competitive prices.

· These are basic essentials of our plan.

· The smoke was visible to the eye.

· My new car is blue in colour.

· Our conference room midway between our two offices is bigger than this.

· If don’t find a word, refer back to the index.

· Please revert back to us as soon as possible.

· Please repeat again your argument.

· First and foremost, we want to assure you of our service.

· Our team reached a consensus of opinion.

· The general consensus was in favour of the proposal.

· Our product is totally unique.

· The reason is because it would cost too much to replace the old equipment.

· The past history of the company is not impressive.

· The exemption contemplated under section … 

· The future prospects of management education are encouraging.

· Please convey my grateful thanks to your parents.

· Free gifts were distributed at the function.

· The usual habits of the children are bad.

· The new innovation in the technology has expanded the computer market considerably.

· The Government issued advance warning of the cyclone.

· The stock market took a downward plunge after the Prime Minister’s resignation.

· Infrastructure development is an essential prerequisite for economic growth.

· The actual fact is that …

· You are mixing two things together.
· It is more preferable to select skilled people.

· He set a new world record.

· Child marriage is the relic of the past.

· A minimum of at least of four persons were killed.

· The managing director or whole-time director, as the case may be, is not liable to retire by rotation. 

· Everybody voted unanimously in favour of the resolution.

· The resolution was passed unanimously with the votes of all directors in favour. 

· The company shall establish operations at a site in Pune.
· The company will take all necessary steps as may be necessary for the purpose of changing the corporate name.
· Mr X was appointed a director on the board of the target company.
· In so far as/So far as [Under] section 633 is concerned, relief can be granted under this section to directors.
· The company was incorporated under the provisions of the Companies Act 1956. 
· The board of the target company may, if they so desire, send their recommendation to the shareholders.
· If the acquirer is an ‘insider’ within the meaning of [under] …

· A person who is an insider shall recuse himself and not participate in the offer.

· The payment must be made within a period of 15 days from …

· The aforesaid company which has not held annual general meeting is liable … 

But sometimes you need to restructure the sentence to reduce wordiness. For example-

In the light of the reasons highlighted above, the Board, in its meeting held on …, had considered it appropriate to accord approval, subject to the approval of shareholders to be accorded by them in the general meeting, to the proposal of the conversion of the company into a public limited company.
This 52-word sentence can be easily reduced to almost half, without any damage to its sense: 

For the reasons stated above, the Board, in its meeting held on …, approved the proposal of the conversion of the company into a public company, subject to shareholders’ approval in general meeting.


See some more sentences below. Their rewrites in the brackets are less wordy:
·  The office has been refurbished at the cost amounting to Rs… [The office has been refurbished at the cost of Rs…]

·  The company secretary is authorized to do all such acts as may be necessary [The company secretary is authorized to do all necessary acts] 

· In the decision rendered by the supreme court in the case of …, the supreme court has held that …. [In …, the supreme court held that ….]

·  The Government policy is such that it doesn’t promote education for the poor [The Government policy doesn’t promote education for the poor]

·  The Company made a further investment in the subsidiary of the Company by subscribing to further equity shares issued by the subsidiary on rights basis to the extent if Rs. 5 crores. [The Company invested Rs. 5 crores in the rights shares of its subsidiary]
· The determination of whether a person is a PAC with another can be done only after consummation of transaction taking into consideration of all the surrounding circumstances. [Whether a person is a PAC with another can be determined only after consummation of transaction considering all the surrounding circumstances.]

· The definition of the term “service” as defined in section 2(1)(o) unambiguously indicates that the definition is not restrictive and it includes within its ambit such services as well which are not specified therein. [The definition of “service” in section 2(1)(o) is not restrictive and includes the services not specified in it.]
·  (from the listing agreement): An independent director who resigns or is removed from the Board of the Company shall be replaced by a new independent director within a period of not more than 180 days from the day of such resignation or removal, as the case may be. [A company may replace an independent director who has resigned or been removed within 180 days from the day of such resignation or removal.]
·  In a recent decision of the Hon'ble AP High Court in the case of Spartek Ceramics India Ltd v CCE delivered on November 22, 2005 and reported in 75 SCL 548, the Hon'ble Court has given a reasoned judgment that the debenture holders will not constitute a separate class among the secured creditors. [In Spartek Ceramics India Ltd v CCE 75 SCL 548 (AP), the Court held that debenture holders don’t constitute a separate class among secured creditors.]
·  A question that has arisen for consideration is as to whether a GDR holder is a member of a company within the meaning of section 41 of the Companies Act [A question has arisen whether a GDR holder is a member of a company under section 41 of the Companies Act.]
· Thus, the company may be treated to have fulfilled the condition of 3 year holding in the target company as required under regulation 3(1)(e)(iii)(b). [Thus, the company fulfills the condition of 3 year holding in the target company under regulation 3(1)(e)(iii)(b).]
· The conditions mentioned at points (iv) and (v) above would be required to be complied with by the transferee. [The conditions mentioned at (iv) and (v) above must be complied with by the transferee.]

· In so far as the issue with regard to the applicability of Section 297 after the appointment of the nominee of L Ltd on the board of B Pvt Ltd on the 2nd day of July, 2008 is concerned,  this issue has  also to be answered in the negative. [The issue whether Section 297 applies after the appointment of  A’s nominee on B’s board on 2 July 2008 has also to be answered in the negative.]
·  If the name so allowed is not adopted on or before the expiry of the period of sixty days from the date it is allowed, the applicant may apply for extension for retention of such name for a further period of thirty days on payment of fifty per cent of the fee prescribed for the application at the initial stage. [If the name so allowed is not adopted within sixty days from the date it is allowed, the applicant may apply for retention of such name for further thirty days, on payment of fifty per cent of the normal fee.]

·  Now therefore, in consideration of the foregoing and of the mutual covenants set forth hereinbelow, the parties hereby agree confirm, record and declare as follows ... [The parties to this agreement have agreed as follows ….] 
·  In witness whereof the parties have duly executed these presents, the day, month and year hereunto written against the relevant signatures. [The Parties signed this agreement on ….]
2.2  Avoid tautology and circumlocution  
Tautology (saying the same thing twice in different words, when this is unnecessary; needless repetition of an idea, esp. in words other than those of the immediate context, without imparting additional force or clearness, as in “widow woman”) is like saying: visible to the eye; audible to the ear; at 6 am in the morning; at 7 pm in the evening; in the month of January; large in size; square in shape; in the year 2008; free gift, etc 

Tautology creeps into our writing either inadvertently or when we are under the influence of ‘emphasising’ a point-  
· They spoke in turn, one after the other. 
· The resolution was unanimously passed with the consent of all directors.
· The court ordered the respondent to pay alimony to the widow woman.
· Advance notice of 4 weeks before the date of…
· The company asked its shareholders to furnish necessary essentials.
· The funds were adequately sufficient for payment of dividend.  

· This is the last and final call for the passengers traveling to ….  
· The appointment is illegal and invalid.
· The companies must make full and complete disclosure. 
· The director is authorised to do all such acts, deeds, matters and things.
Using doublets, triplets and multiples (two or more words of the same meaning) where one is enough brings wordiness and tautology; so avoid it. For example, in legal and company secretarial drafting we regularly see such strings of synonyms as: revoke, withdraw, alter, vary or modify; all or any of; powers, authorities, duties, obligations and responsibilities; conferred upon, delegated, vested in and entrusted to.
A train of synonyms is used without justification. For example, all the five words change, modify, vary, alter and amend, have the same meaning; so one is enough. When you use two or more words where one can do the job, it is not brings superfluity but also wordiness in your writing.

Legal writers often use two or more words of the same meaning for (unjustified) ‘abundant precaution’ or ‘emphasis’. That only complicates, and (inadvertently) widens the scope of the writing. For example if you use sell, transfer, lease or otherwise dispose of when only one (sell) is enough, you might unintentionally widen the scope of your document. See the following provision in the articles of a company :

“Nothing in this  regulation is deemed to restrict or prevent the right of the Board to revoke, withdraw, alter, vary or modify all or any of such powers, authorities, duties, obligations and responsibilities conferred upon, delegated, vested in or entrusted to the managing director.”   

Repetition is rampant in legal and professional writing and mostly it only contributes verbiage. For example, in an agreement the phrases It is agreed that, The parties covenant/agree that, It is understood that, It is expressly agreed that, The parties undertake that, etc are unnecessarily repeated several times. These are redundant additions since an agreement is a document by which the parties to it agree to abide by its terms; each term specified in the agreement has been agreed by the parties; so there is no need to say again and again the parties agree to a particular term. 

Many writers also repeatedly say It should/may be noted that or It is pertinent to note that which are needless verbiage. In court papers (eg a Petition) It is submitted that and in court judgments The learned counsel for the Petitioner/ Respondent argued/submitted that contribute to increasing the length of the documents and tiring the readers.  


In one judgment I read: “The true and correct purport, import, construction and interpretation of the section is that ….”


In an order of the Company Law Board the learned Member wrote: “… the appointment of respondent No. 2’ mother … is in violation of section 252 of the Act and is illegal and in contravention of the provisions of the Act.” 

A resolution of the board of directors of a company often states: “the Company Secretary is hereby authorized to make any alterations, changes, variations, modifications and amendments in or to the Petition.” 

In most of the resolutions passed this sentence is almost always seen: … subject to such approvals, consents, permissions or sanctions of appropriate authorities… And also this: such acts, deeds, matters and things….

Like repetition, circumlocution (which is defined as roundabout, indirect, or lengthy way of expressing something; is a way of saying or writing something using more words than are necessary instead of being clear and direct.) is a major contributory to wordiness.  

Bryan A Garner has suggested: “To avoid needless repetition, apply this rule: if one word swallows the meaning of other words, use that word alone. To put it scientifically, if one term names a genus of which the other terms are merely species – and if the genus word supplies the appropriate level of generality- then use the genus word only. And if the two words are simply synonyms (convey and transport), simply choose the one that fits best in your context.” [Legal Writing in Plain English by Bryan A Garner, The University of Chicago Press, page 23].

A list of some circumlocutory words is set out below.

	accept and adopt 

adequate and sufficient 

alter and change 

any and all 

by and with

ceiling and limit

construction and interpretation 

covenant and agree 

convey and transfer 

debts and liabilities 

each and every

eroded and wiped out

information and details 

final and conclusive; 

for and on behalf of 

force and effect 

full and complete

good and sufficient 

just and proper

if and when

if in case

if suppose

illegal and invalid

last and final

legally invalid

loans and borrowings 
	made and entered into 

made and executed

merge and amalgamate

null and void 

order and direct

over and above 

papers and documents 

prior and advance

privilege and right 

purport and import

ready and willing 

referred to and cited

resurgence and revival 

return back

revert back

save and except

sole and exclusive 

sufficient enough 

then and in such event 

then in that event 

too much excessive 

totally aggregating

true and correct

type and kind

use and occupy 

valid and effective
vary, alter and modify


2.3 Avoid phrases and sentences which are nothing but padding
Padding means unnecessary or irrelevant sentences or phrases put into speech or writing. Padding contributes to verbosity without any contribution to the substance of the idea that the message is intended to convey. Most often, padded phrases are unnecessary; they only increase verbosity; they make no contribution to the meaning or substance of the sentences they follow. The following are some of the commonly used padded statements-
	· It may/should be noted that 

· It is worth mentioning that

· Is noticed/observed that

· It cannot be denied that

· It may be observed that 

· It is pertinent to note that

· It may be pointed out that

· It is curious to note that

· I/We wish to point out that

· It is important/significant to note that

· It is interesting to note that

· I/We wish to inform you that

· We would like to advise you that

· Please be advised that

· Please note that

· You will appreciate that

· This is for your information

· I am/We are of the opinion/view that

· I am/We are of the considered view that
	· It is my/our considered opinion that 

· It is crystal clear that

· In our considered opinion
· It is well-settled that 

· There is no escape from the conclusion that

· The language of the section leaves no room for doubt that

· I have no doubt whatsoever in our mind that

· There is no shred of doubt that

· There can be no dispute over the proposition that

· A reading of section … makes it clear that

· an analysis of the section … would indicate that
· It goes without saying that
· On the plain reading of section …, it is clear that



2.4 Use abbreviations for the repetitious words 

There is overabundance of the words said, aforesaid, aforestated, aforementioned, such and same.  These words should be completely banned. They add to verbosity without any contribution. Moreover the words aforesaid, aforestated, aforementioned are considered antiquated legalese or officialese besides being vague words. 

The best way to avoid these words and also avoid repetition of the words which occur several times in your writing (particularly long ones) is to use abbreviations  or acronyms (of course without the archaic wordy phrase hereinafter referred to) For example, when ‘The Institute of Company Secretaries of India’ occurs first time in your writing, define it by its acronym ‘ICSI’, and then use it throughout the document; there is no need to write repeatedly the said / aforesaid / aforementioned ICSI. 

One rule needs to be remembered about the use of abbreviations and acromyms: never use abbreviations without defining them and one you define it, use only the abbreviation or acronym. If you do not stick to it, the reader is bound to get confused. For example, in one piece of writing the writer used the acronym for the name of a company but then at some places used the full name of the company, at some places ‘the Company’, and some places just the first word in the name and at some places ‘We’. This confused me several times while reading the document.  

The words ‘such’ and ‘same’ are often incorrectly used followed by ‘which’, eg such securities which are announced; the same shares which are allotted; ‘such’ or ‘same’ in these sentences must be followed by as, not by which. 

2.5  Use single word instead of a group of words
It helps make your writing concise. The use of phrasal words in place of a single word to express the same idea adds nothing except wordiness. For example prefer the words in right hand column:

	Don’t use this
	Use this

	adequate number of
	 enough / sufficient / adequate

	at all times
	 always

	as at (31 March 2009)
	 on (31 March 2009)

	at present / at this time / at this point of time / at the present point time
	now / currently / presently / at present



	at the rate of  … percent
	 at … percent

	at the time of/at such time as/at the point of time of
	when

	by reason of
	 because / since

	by means of 
	 by / with

	by virtue of
	 by / under

	call your attention to the fact that
	inform you / notify you / remind you

	come to an end
	 end / stop / cease

	does not operate to
	 does not

	due to the fact that
	 due to / since / because

	during such time as
	 while

	during the course of
	 during

	during the interregnum
	 during

	enter into an agreement / a contract
	 meanwhile

	execute an agreement / a contract
	 contract [verb]

	for a period of
	 for

	for a term of
	 for

	for the duration of
	 during

	for the purpose of
	 for

	for the reason that
	 because / since

	give consideration to
	 consider

	give recognition to
	 recognize

	having regard to the fact that 
	 due to / because of / considering

	in regard to / with respect to / with regard to
	 about / regarding / concerning



	in order to
	 to

	in spite of the fact that
	despite that /  though / although

	in terms of
	under/by

	in the event of / in the event that
	If

	in pursuance of
	by / under

	not less than / not more than
	at least

	or in the alternative
	or

	on daily / monthly / yearly basis
	daily / monthly / yearly

	owing to the fact that
	since / because

	period of time
	period / time

	shall be entitled to
	can

	shall be required to
	must

	take into consideration 
	consider

	the amount of time
	time

	until such time as
	until

	with reasonable dispatch / promptitude
	promptly / speedily


2.6  Prefer verbs to nouns

Using nouns instead of verbs (called ‘nominalisation’) makes the writing verbose and complex. Using more verbs is considered a sign good English. So, prefer verbs to nouns. Nouns requires more words; for example-

· apply; don’t make an application
· asses; don’t make an assessment 
· state; don’t make a statement
· consider; don’t give consideration to
· pay; don’t make payment 

· transfer; don’t make a transfer
· approve; don’t accord approval
· discuss; don’t hold a discussion
· use; don’t make use of.

In the following sentences outside the brackets are nouns the word in italics are nouns, while those inside the brackets are verbs: 

· The company made a distribution of profits (The company distributed profits).

· The company made a payment of proper stamp duty (The paid proper stamp duty)

· If a company commits a failure (If a company fails)

· The Board of directors consciously took a decision (The Board of directors consciously decided)  

· The court gave a direction (The court directed) 

· If the company does not make compliance (If the company does not comply)

· The committee gave a consideration to/took into consideration (The committee considered)
· The Government gave a recognition to (The Government recognized)
· Unless the employee has knowledge of (Unless the employees knows)
· Those who have the need of (Those who need)
· In the determination of valuation of shares (In determining valuation of shares / To determine valuation of shares)
· This section is applicable (This section applies)
· The success of the plan is dependent on (The success of the plan depends on)
· Ten members were in attendance (Ten members are attending / Ten members attend)
· The company made an appointment of a new factory manage (The company appointed a new factory manager)
· You may make an application (You may apply)

· The company will make payment of dividend (The company will pay dividend)
· The new law makes a provision for (The new law provides for)

· If the purchasing party makes a decision that it shall not purchase the shares (If the purchasing party decides not to purchase the shares) 

· The Company will provide the employee with a loan of Rs. … (The Company will lend the employee Rs. …)
· The Board made the appointment of a director. [The Board appointed a director].

· The section is applicable to private companies. [The section applies to private companies].

· The members must make an application in the prescribed form. [The members must apply in the prescribed form]

· The board made a proposal for interim dividend [The board proposed interim dividend]

2.7  Turn words ending in –ion into verbs
On the heels of nominalisation is the rule ‘turn –ion words into verbs’. Bryan A Garner in is marvelous book Legal Writing in Plain English says: “Avoid using words ending in –ion to describe what people do Write that someone has violated the law, not that someone was in violation of the law; that something illustrates something else, not that it provides an illustration of it; not that the lawyer has decided to represent the defendant, not that the lawyer has made a decision to undertake the representation of  the defendant; that one party will indemnify the other, not that the party will furnish an indemnification to the other.” 

The words ending with –ion and followed invariably by of  is a wordy way of expressing an idea which can be expressed in a short way. The long way uses weak verbs and abstract nouns. Garner says, “Legal writing is full of flabby wordings stemming from –ion words.  Some examples of the long and the short ways are as follows: 

· The managing director expressed his appreciation of the employee’s performance [The managing director appreciated the employee’s performance].

· The section provides a description of the board’s right to pay a dividend [The section describes the board’s right to pay a dividend].

· The court made a determination of the issue … [The court determined the issue …]

· The board took into consideration the manager’s health [The board considered the manager’s health].

· The consultant recommended opening of a chain of shops for the expansion of business [The consultant recommended opening of a chain of shops to expand the business].

· The law made a provision for enhanced punishment [The law provided for enhanced punishment].

· They agreed for discussion of the matter for resolution of the dispute [They agreed to discuss the matter for resolution of the dispute].

· The omission of the definition of ‘debenture’ was considered to be inadvisable [To omit the definition of ‘debenture’ was considered to be inadvisable].

· The director said that diversion of the funds would affect the quality of services [The director said to divert the funds would affect the quality of services]

· Extension of the law to bodies corporate was considered to be inadequate [To extend the law to bodies corporate was considered to be inadequate].

2.8  Prefer the active voice

Each of us took a lot of pains in learning and memorizing changing sentences from active voice to passive voice and vice versa. Legislative and other legal writers are generally very fond of passive voice, so are company secretaries.  See the following examples:

There shall be attached to the balance sheet…; 

The balance sheet shall be made out in… in statutory provision or such as Notice is hereby given that….;

 The matter was considered by the Board at its meeting…. 

Extracts of the register may be taken by any member and copies of the register may be required by any member.
Using the active voice has two advantages as against the passive voice: (1) It makes the writing simpler to read and easier to comprehend; (2) It makes the writing less wordy. For example, The Board considered the Report is simpler and less wordy (5 words) than The Report was considered by the Board (7 words). Likewise, The Board shall approve the statement is certainly less complicated and less wordy than The statement shall be approved by the Board. Generally, sentences written in the active voice are clearer and more powerful than those written in the passive voice. The passive voice is aptly named; it is ‘passive’. 

The main idea of a sentence written in passive voice is often obscured, and passive voice is wordier than active voice. It is more direct to say Gopal committed the crime than it is to say The crime was committed by Gopal. In the first sentence, written in active voice, the subject is the doer of the action expressed by the verb; the message is clear. In the second sentence, written in passive voice, the doer of the action is obscured and the message is weak.

As stated earlier, the use of active voice makes writing clear, intelligible and easy to read. See the following standard clause in a scheme of amalgamation:

The accompanying notice of the meeting is being sent pursuant to the order dated … that was passed by the Hon’ble Bombay High Court in the above application that was made by the Applicant Company whereby a meeting of the equity shareholders of the Applicant Company was directed to be convened by the Hon’ble Court …..

Now look at the following revised clause and verify whether what I stated above is true:

The Applicant Company is sending the accompanying notice of the meeting pursuant to the order dated … that the Hon’ble Bombay High Court passed in the above application of the Applicant Company by which the Hon’ble Court directed to convene a meeting of the equity shareholders of the Applicant Company ….

The New Zealand Legislative Drafting Manual suggests: “It is usually preferable to write in the active rather than the passive voice. Example: The Minister may appoint up to 9 persons to be members of the Advisory Committee [not Up to 9 persons may be appointed by the Minister to be members of the Advisory Committee].

The passive voice does have its advantages. There are some occasions where a writer may desire to downplay the doer of the action expressed by the verb or the doer of the action may be unimportant or not a definite person. For example, the sentence The Register must be placed before the Board meeting, who will place the Register is not certain; so the subject cannot be identified; hence the passive voice is appropriate. However, barring such cases, the use of active voice should be preferred. Examine the following sentences:

	Passive
	Active

	The students were told by the teacher to make a queue. 
	The teacher told the students to make a queue.

	It has been decided by the Board of Directors …
	The Board of Directors has decided …

	It is informed to you that …
	We inform you that …

	An order was placed by ABC Company for the supply of …
	ABC Company placed an order for the supply of …

	A tax rebate was announced by the government.
	The government announced a tax rebate.

	A special resolution under section 314 has been passed by the company.
	The company has passed a special resolution under section 314.

	It is understood by us that…
	We understand that …

	We have been given to understand that …
	We understand that …

	It can be opined that …
	I opine that / I am of the opinion that

	Your submissions have been carefully considered by us
	We have carefully considered your submissions

	This matter will be considered by us shortly.
	We will consider this matter shortly.

	It is respectfully submitted by the Petitioner
	The Petitioner respectfully submits

	Notice is given that
	The Company / ….Ltd. gives notice that

	It is requested that 
	I/We request that

	It s recommended that
	I/We recommend that


2.9  Avoid the use of of-phrases; use possessive case with apostrophes
· The board of directors of a company [the company’s board]

· The permission of the court [the court’s permission]

· The funds of the bank [the bank’s funds]

· The statement of Respondent No. 2 [the Respondent No. 2’s statement]

· The worth of the money [the money’s worth] 

· At the time of execution of the agreement by the company … [when the company executed the agreement, …]

· The action had been in violation of s. 81 [The action had violated s. 81]

· The Board of the company [The company’s Board]

2.10 Minimise the use of is, are, was and were
Replacing these four be-verbs with strong, precise verbs helps to reduce verbosity. These verbs are also called weak verbs as they lack force in expressing the idea or thought. On the contrary, the verbs precise in the meaning express the idea forcefully and accurately. So, using For example, The resolution violates section 81 is more forceful and accurate in expressing the thought than The resolution is violation of section 81 and also less wordy. Similarly A agrees with B is better than A is in agreement with B. A few more examples are below:

· The Government is in possession of information pointing out evasion of tax [The Government possesses information pointing out evasion of tax] 

· The decision is dependent on the evidence concerning the contravention [The decision depends on the evidence concerning the contravention]

· There are several defaults committed by the company [The company has committed several defaults by the company]

· There company was in contravention of the provision regarding managerial remuneration [The company contravened the provision regarding managerial remuneration]

· They are ready to give a guarantee of the agreed performance for three years [They guarantee the agreed performance for three years]

· The company is having ten subsidiaries [The company has ten subsidiaries]

3. MANY MISUSES AND ABUSES OF ‘SHALL’ 
3.1 Unwarranted and heedless use of shall

Legal writing is plagued with many diseases, some of them critical, and one of them is the rampant and unmindful use of shall. We meet hundreds of thousands of shalls in legal writings, plenty of them in statutes. Almost all modern legal language experts advise to reduce the use of shall in legal writing and drafting and recommend to replace shalls with other more accurate alternatives, because the use of shall is considered to be not only old-fashioned but also incorrect and confusing in many cases giving rise to considerable litigation. Almost all language experts and English dictionaries and grammar books are unanimous on the view that shall is now outdated and virtually getting eliminated from written and spoken English.

There is rampant confusion about when to use shall and will. The traditional rule in standard British English is that shall is used with first person pronouns (I and we) to form the future tense, while will is used with second and third persons (you, he, she, it, they), e.g. I shall be late; she will not be there. When expressing a strong determination to do something the traditional rule is that will is used with the first person, and shall with the second and third persons, e.g. I will not tolerate this; you shall go to school. In practice, however, shall and will are today used more or less interchangeably in statements (though not in questions). Given that the forms are frequently contracted (we'll, she'll, etc.) there is often no need to make a choice between shall and will, another factor no doubt instrumental in weakening the distinction. In modern English the interchangeable use of shall and will is an acceptable part of standard British and US English.

And yet, legal writers use shall in almost every sentence that they write, regardless of the meaning that it imparts. Often, the quarrel centers round the question whether shall imports shall or may. Cases keep pouring on shall versus may controversy but there are and many other misuses of shall.
  Probably, legal writers (including in particular legislative drafters) use shall almost everywhere by applying only one canon: shall expresses mandate, command or prohibition and may expresses permission, authority or discretion. Legal writers think that each sentence in legal writing must have shall and only shall, otherwise a court will declare the statutory provision or a term in contract invalid. Amusingly, in almost all other writings (and also in legal writings in the five English-speaking countries) shall is almost archaic. 

3.2 What do English language experts say?


The Oxford Advanced Learner's Dictionary, 8th edition, aptly sums up the current situation about shall. It states:

"In modern English the traditional difference between shall and will has almost disappeared, and shall is not used very much at all, especially in NAmE
. Shall is now only used with I and we, and often sounds formal and old-fashioned. People are more likely to say: I’ll (= I will) be late and 'You'll (= you will) apologise immediately.' 'No I won't!' In BrE
 shall is still used with I and we in questions or when you want to make a suggestion or an offer: What shall I wear to the party? Shall we order some coffee? I’ll drive, shall I?”

That Dictionary identifies the following three uses of shall:
“1. (becoming old-fashioned) used with I and we for talking about or predicting the future: This time next week I shall be in Scotland. We shan't be gone long. I said that I should be pleased to help.

2. used in questions with I and we for making offers or suggestions or asking advice: Shall I send you the book? What shall we do this weekend? Let's look at it again, shall we?

3. (old-fashioned or formal) used to show that you are determined, or to give an order or instruction: He is determined that you shall succeed. Candidates shall remain in their seats until all the papers have been collected.”

The Random House Webster's Unabridged Dictionary contains the following comment:

“The traditional rule of usage guides dates from the 17th century and says that to denote future time SHALL is used in the first person (I shall leave. We shall go) and WILL in all other persons (You will be there, won't you? He will drive us to the airport. They will not be at the meeting). The rule continues that to express determination, WILL is used in the first person (We will win the battle) and SHALL in the other two persons (You shall not bully us. They shall not pass). Whether this rule was ever widely observed is doubtful. Today, WILL is used overwhelmingly in all three persons and in all types of speech and writing both for the simple future and to express determination. SHALL has some use in all persons, chiefly in formal writing or speaking, to express determination: I shall return. We shall overcome. SHALL also occurs in the language of laws and directives: All visitors shall observe posted regulations. Most educated native users of American English do not follow the textbook rule in making a choice between SHALL and WILL.”
The Black's Law Dictionary, 8th Edn., p. 1407 identifies five different uses of shall.
"1. Has a duty to; more broadly, is required to <the requester shall send notice> <notice shall be sent>.  This is the mandatory sense that drafters typically intend and that courts typically uphold.

2. Should (as often interpreted by courts) <all claimants shall request mediation>.

3. May <no person shall enter the building without first signing the roster> When a negative word such as not or no precedes shall (as in the example in angle brackets), the word shall often means may. What is being negated is permission, not a requirement.

4. Will (as a future tense verb) <the corporation shall then have a period of 30 days to object>.

5. Is entitled to <the secretary shall be reimbursed for all expenses>.” 

It further comments: “Only sense 1 is acceptable under strict standards of drafting". [emphasis supplied].

This is a telling comment. So, all uses of shall except the one stated at 1 above are unacceptable. In other words, the uses of shall stated at 1 to 4 are incorrect.

An acknowledged American legal language expert, Bryan A. Garner, in his renowned book
 states:

"Shall.— This word runs afoul of several basic principles of good drafting. The first is that a word used repeatedly in a given context is presumed to bear the same meaning throughout. (Shall commonly shifts its meaning even in midsentence.) The second principle is strongly allied with the first: when a word takes on too many senses and cannot be confined to one sense in a given document it becomes useless to the drafter. (Shall has as many as eight senses in drafted documents.) The third principle has been recognised in the literature on legal drafting since the mid-19th century: good drafting generally ought to be in the present tense, not the future. (Shall is commonly used as a future-tense modal verb.) In fact, the selfsame quality in shall... causes it to violate each of those principles.

How' can shall be so slippery, one may ask, when every lawyer knows that it denotes a man​datory action? Well, perhaps every lawyer has heard that it's mandatory, but very few consis​tently use it in that way. And, as a result, courts in virtually every English-speaking jurisdiction have held—by necessity—that shall means may in some contexts, and vice-versa. These holdings have been necessary primarily to give effect to slipshod drafting." 

And Prof. Wydick says:

"When you draft rules, contracts, and other formal legal documents, be precise and consistent in using words of authority such as must, shall, will, may, should and their negative forms, such as must not, and will not. The biggest troublemaker is shall. Sometimes lawyers use it to impose a duty: 'The defendant shall file an answer within 30 days....' Other times lawyers use it to express a future action ('... the lease shall terminate....') or even an entitlement ('the landlord shall have the right to inspect....'). Drafting experts have identified several additional shades of meaning shall can carry. To make matters worse, many lawyers do not realise how slippery shall is, so they use it freely unaware of the booby traps they are laying for their readers.... The legislative drafters in some jurisdictions in the United States try to tame shall by using it only in its command sense: shall imposes a duty to do something.”

Bryan A. Garner, in his book The Elements of Legal Style, writes: 


“… But what about legal drafting, a field in which shall traditionally denotes commands? The answer is that this is a half-truth. Literally. At least half the shalls in modern drafting don’t command at all: they are future-tense permissive shalls, or other types of shalls. If you want to retain than make sure that in each sentence in which it appears, it’s the equivalent of must. Otherwise, cut it. Once you’ve started revising by this principle, you’ll probably decide that it’s easier simply to cut all your shalls. Those that are mandatory you can consistently replace with must or (in contracts) will or agrees to.”

The overuse (and misuse and abuse) of shall in legal drafting has been very much deprecated by all legal language experts and Legislative Drafting Manuals. The auxiliary verb shall has virtually vanished from modern English, but it is not leaving legal writers, in particular legislative drafters. It is one of the culprits of plain legal language and it is largely responsible for creating many an interpretational problem.

3.3 The misuse of shall in legal writing

The statutory drafters use shall without discrimination in all situations- to convey obligation, permission, present action or future action. In India we have abundance of both. 

The overuse of shall in legal drafting has been very much deprecated by all legal language experts and Legislative Drafting Manuals. The auxiliary verb shall has virtually vanished from modern English, but it is not leaving legal writers, in particular legislative drafters. It is one of the culprits of plain legal language and it is largely responsible for creating many an interpretational problem.


All legal language experts and legislative drafting manuals have recommended total elimination of shall and shall not from all legal writings. 

The statutory drafter uses shall-

· sometimes to impose a duty, eg The company shall file the form in 30 days; 
· sometimes to express a future action, eg A poll demanded on a question of adjournment shall be taken forthwith; 
· sometimes to permit an action, eg The chairman of the meeting shall regulate the manner in which a poll shall be taken; and 

· sometimes to express the right, eg Any member of a company entitled to attend and vote at a meeting of the company shall be entitled to appoint another person (whether a member or not) as his proxy. 

Shall is used in the sentences which are intended to express neither a duty/mandate/obligation, nor the futurity. For example, the sentence, The chairman shall have power to appoint a scrutineer is not meant to express a duty or obligation, and it is also not meant to express the future. On the contrary, what the sentence is intended to express is that the statute or rule gives the chairman the power to appoint a scrutineer.
Therefore, the use of shall is wrong in most cases. The above sentence should read: The chairman may appoint a scrutineer or The chairman has power to appoint a scrutineer. You will come across hundreds of sentences of this nature in every statute. This is because most statutory drafters are unaware of this wrong use of shall; they often think that every sentence in statutory drafting must have the verb shall. The courts have often held that:
"The word 'shall' in its ordinary signification is mandatory though there may be considerations which influence the court in holding that the intention of the legislature was to give a discretion. But this word is not necessarily mandatory, nor always mandatory. Whether the matter is mandatory or directory only depends upon the real intention of the legislature which is ascertained by carefully attending to the whole scope of the statute to be construed.
"

See this sentence: At any general meeting, a resolution put to the vote of the meeting shall, unless a poll is demanded under Section 179, be decided on a show of hands. Does this sentence intend to create a duty or obligation? Certainly not! Does it intend to express the future? Not at all! It merely gives permission to pass a resolution on a show of hands. Then, why did the drafter use shall? Probably, he used it as he wasn't sure what else to use!

Legal writers regularly misuse shall to mean something other than "has a duty to" and in many cases the right word to be used is either 'is' or 'must' or 'will'. This is equally true about legal documents.

When you like to use the word shall not only to express the future, but also to express an obligation (the ‘imperative’ sense of shall as a command), thin can become very confusing. Hence, it is better to avoid problems by drafting in the present tense.
3.4 The misuse of shall where present tense is appropriate 
Most legal writers use shall when it is unnecessary and a simple present tense is appropriate, eg This section shall not apply to …. In the following sentences, shall can be replaced by the present tense as shown in the brackets:

· Mr. … shall be entitled to hold the office of director until he resigns. [Mr. … is entitled to hold the office of director until he resigns.]

· Mr. … shall be liable to retire by rotation. [Mr. … is liable to retire by rotation.]

· The Directors shall not be required to hold equity shares as qualification shares. [The Directors is required to hold equity shares as qualification shares.]

An Australian legal drafting expert has this to say about the use of shall where the present tense is appropriate: 

“Why do many lawyers slip into the future tense when they write? Why don't they write in the present tense? … Maybe it is because they think that, as they are writing for the future, they should write about things as if they will occur in the future. But this only makes the document sound stilted. And of course, the document operates in the future, but by that time the future will be the present! So it is much more sensible to draft in the present tense.”

The Australian Government’s Plain English Manual advises: 

“The traditional style uses “shall” for the imperative. However, the word is ambiguous, as it can also be used to make a statement about the future. Moreover, in common usage it’s not understood as imposing an obligation. Say “must” or “must not” when imposing an obligation, not “shall” or “shall not”. If you feel the need to use a gentler form, say “is to” or “is not to”, but these are less direct and use more words. We shouldn’t feel any compunction in using “must” and “must not” when imposing obligations on the Governor-General or Ministers, because “shall” and “shall not” were acceptable in the past.”


Some examples of shall used instead of present tense are set out below:

	There shall be no right of appeal.
	There is no right of appeal.

	Unless the context otherwise indicates, the following words shall have the meanings specified below: ...
	Unless the context otherwise indicates, the following words have the meanings specified below: …

	Appropriate sanctions shall include any one or more of the following …
	Appropriate sanctions include any one or more of the following …

	The provisions of this section shall not restrict the right of a holder of shares …  
	The provisions of this section do not restrict the right of a holder of shares …/This section does not restrict the right the right of a holder of shares …

	Subject to the provision of this section, the shares or debentures shall be freely transferable …
	Subject to the provision of this section, the shares or debentures are freely transferable …

	This Act shall come into force on …
	This Act comes into force on …

	If the Purchaser shall fail to pay …
	If the Purchaser fails to pay..

	If the company shall go into liquidation …
	If the company goes into liquidation …

	If it shall appear to the court that …
	If it appears to the court that …

	If a shareholder shall have given a notice to the company … 
	If a shareholder gives a notice to the company …

	Where any investor shall find himself aggrieved … 
	Where any investor finds himself aggrieved …

	A contributory shall be entitled to present a petition under this section …
	A contributory is entitled to present a petition under this section …

	The number of members entitled to requisition a meeting in regard to any matter shall be …
	The number of members entitled to requisition a meeting in regard to any matter is …


3.5 The obnoxious shall have been

Some sentences in legal documents have the loathsome constructions like this: If the redemption is out of the proceeds of a fresh issue of shares, the issue shall have been made specifically for the purpose of the redemption. No significant purpose is served by the future perfect tense shall have been made. It can be replaced by is made or must be made. See below more examples:

	This guarantee is to be a continuing guarantee and accordingly is to remain in force until all the Guaranteed Obligations shall have been performed or satisfied.
	This guarantee is to be a continuing guarantee and accordingly is to remain in force until all the Guaranteed Obligations have been performed or satisfied.

	In case the company calculates the employee compensation cost using the intrinsic value of the stock options, the difference between the employee compensation cost so computed and the employee compensation cost that shall have been recognized if it had used the fair value of the options, shall be disclosed ….
	In case the company calculates the employee compensation cost using the intrinsic value of the stock options, the difference between the employee compensation cost so computed and the employee compensation cost that was recognized if it had used the fair value of the options, shall be disclosed ….

	The Board may at any time before any share so forfeited shall have been sold, re-allotted or otherwise disposed of, annul the forfeiture thereof upon such conditions as it thinks fit. 
	The Board may at any time before any share so forfeited is sold, re-allotted or otherwise disposed of, annul the forfeiture thereof upon such conditions as it thinks fit. 

	If the sum payable in respect of any call or instalment is not paid on or before the day appointed for payment thereof, the holder or the time being or allottee of the share in respect of which a call shall have been made or the instalment shall be due shall pay interest ….
	If the sum payable in respect of any call or instalment is not paid on or before the day appointed for payment thereof, the holder or the time being or allottee of the share in respect of which a call is made or the instalment is due shall pay interest ….

	For the purpose of enforcing such lien, the Directors may sell the shares subject thereto in such manner as they think fit, but no sale shall be made unless some sum in respect of which the lien exists is (presently) payable nor until notice in writing of the intention to sell shall have been served ….
	For the purpose of enforcing such lien, the Directors may sell the shares subject thereto in such manner as they think fit, but no sale shall be made unless some sum in respect of which the lien exists is (presently) payable nor until notice in writing of the intention to sell shall have been served ….

	Where an application is made to the Tribunal under the provisions of the Act in the voluntary winding-up of a company, whether or not an order shall have been made that the voluntary winding-up shall continue these Rules, so far as may be, shall be applied to the subject-matter and mode of such application.
	Where an application is made to the Tribunal under the provisions of the Act in the voluntary winding-up of a company, whether or not an order is made that the voluntary winding-up shall continue these Rules, so far as may be, shall be applied to the subject-matter and mode of such application.


3.6 Constantly speaking law and the present tense


Where a statutory provision uses shall to express a futurity, it is intended to be applicable all the time since its enactment (the present as well as the future). There is a general principle of interpretation which says that the law can be regarded as ‘constantly speaking’. This means that we can apply the relevant provision again and again to different circumstances as they arise. Hence the present tense will be more appropriate than shall. The present tense in the words of a statute will be read as indicating the present at the time the section is applied and not at the time it was enacted. In most cases, however, the use of shall is unnecessary and the construction in the present tense would suffice, rather more appropriate.  
For example, the statutory provision, A company shall be deemed to be a subsidiary of another if that other controls the composition of its Board of directors is relevant all the time it is on the statute book. Likewise, the provision The certificate shall be conclusive evidence of …, has relevance at any time the statue containing this provision is in force. These provisions need not be put in the future sentence. Therefore, A company is deemed to be a subsidiary … or The certificate is conclusive evidence … is the correct construction.

Bennion on Statutory Interpretation, 5th edn, explains this principle at page 890, thus:
“It is presumed that Parliament intends the court to apply to an ongoing Act a construction that updates its wording to allow for changes since the Act was initially framed …. While it remains law, it is to be treated as always speaking.  This means that in its application on any date, the language of the Act, though necessarily embedded in its own time, is nevertheless to be construed in accordance with the need to treat it as current law.” 

In conclusion, there is no need to anticipate future by drafting in the future tense. The present tense is not only adequate and appropriate, but also leads to simpler sentence structure and easier comprehension.
3.7 Expressing mandate: shall or must?

When a statutory provision or a term in an agreement aims at imposing an obligation, the use of must is more appropriate than shall, because as noted earlier, the use of shall to express a number of ideas creates confusion and poses interpretational problems. The case law abounds in the cases in which judges struggle to interpret shall. Law dictionaries have abundance of entries of shall.  


The modern legal language experts therefore recommend the use of must in the imperative sense to avoid this confusion, since it gets rid of all the "future" shalls. It is also possible to avoid the imperative shall altogether by using must.

Some people argue that must is a harsh word and hence should not be used as against shall. This argument is pointless and is emotion-based rather than the correct usage of the words in legal drafting to avoid confusion and interpretational problems. When there is a sense of obligation command, order or duty, there is nothing wrong in using must which aptly conveys the sense that a statutory provision or a term in a legal document seeks to convey.


One legal language expert recommends: 

“Must fits everywhere that shall does when it is used to impose obligation. And no one can get must confused with the future. Therefore, our prime plain language principle - consider your reader - requires that we adopt must to prevent our reader becoming confused. Compare the merits of shall and must. Must is a clear and definite word that imposes an obligation with certainty. It cannot be confused with the future. Must is also a commonly used word. We all know what it means. It is the word most people use when they speak about obligations.  Shall, on the other hand, is used less and less these days. It is not surprising. It is difficult enough to work out when to use shall. … There are several authorities to support the view that shall must be replaced by must when shall is uses in the imperative sense. … there is no doubt that must is an appropriate equivalent for the imperative shall.” 


The Attorney-General of Victoria said so in 1985, and instructed all parliamentary counsel in Victoria to use must instead of shall to impose an obligation. Law Reform Commission of Victoria told to use must, rather than shall, to describe obligations. The Australian government had said that must, not shall, was the word for writers to use to express an obligation. 

In the United States of America,  the Practising Law Institute has warned its members way back in 1981 not to use shall, and advised that must should be used to indicate a requirement. 


In Canada, in 1979, the Ontario High Court, Divisional Court, said this:

“The question of the interpretation of the word 'must' in a collective agreement has come before the Courts on only two occasions known to counsel ... In both of these cases it was held that 'must  was mandatory. No case has been cited to us in which ‘must’ has been otherwise interpreted. The word ‘must’ is a common imperative.”
 
3.8 The US Federal Rules


In the US, the new Federal Rules of Appellate and Criminal Procedure use must and not shall and so do Federal Rules of Civil Procedure.

3.9 The UK Companies Act 2006 almost eliminates shall

Perhaps, the most important feature of the UK Companies Act 2006 is the near elimination of the obnoxious shall and shall not. In the statute of 1300 sections, there are only 330 shalls which have been only used to express the future. As against that, the Companies Act 1956 (India), consisting of 785 operative sections, has 2,828 shalls. 


Yet another feature of the UK Act is getting rid of the archaic and arcane phrase Nothing in this section shall ….” For example, section 284(7) of our Companies Act says: “Nothing in this section shall be taken—…” As against it, section 168(5) of the UK Act of 2006 states: “This section is not to be taken- …”
Shall replaced by must.- The English Companies Act has replaced shall with must in the provisions which aim at imposing a duty or obligation. See the following provisions:   


· The memorandum must be in the prescribed form and must be authenticated by each subscriber – s. 8(2).

· The memorandum of association must be delivered to the registrar …  -s. 9(1).

· The statement of guarantee required to be delivered in the case of a company that is to be limited by guarantee must comply with this section – s. 11(1).

· The certificate must be signed by the registrar or authenticated by the registrar’s official seal. –s. 15(3).

· A company must have articles of association prescribing regulations for the company. –s. 18(1).

· Where a company amends its articles it must send to the registrar a copy of the articles as amended not later than 15 days after the amendment takes effect. –s 26(1).

· A company must, on request by any member, send to him the following documents … -s.  32(1).

· The person affixing the official seal must certify in writing …. –s. 49(1).

Shall replaced by present tense.- Where the provision is declaratory or aims at conveying indicative mood, the Act uses the present tense instead of shall. For example-

· The certificate is (not shall be) conclusive evidence that …. –s. 15(4).

· The registration of a company has (not shall have) the following effects as from the date of incorporation. –s. 16(1).

· This section applies (not shall apply) where …. –s. 24(1).

· A member of a company is not (not shall not be) bound by an alteration … -s. 25(1).

· This section does not (not shall not) affect any right of a member of the company …. –s. 40(4)

Shall retained only to express futurity.- The Act has retained shall only in the provisions which express futurity. For example-

· If the registrar is satisfied that the requirements of this Act as to registration are complied with, he shall register the documents delivered to him. –s. 14.

· On the registration of a company, the registrar of companies shall give a certificate that the company is incorporated. –s. 15.

· The company concerned shall be the primary respondent to the application. Any of its members or directors may be joined as respondents. –s. 69(3).

· The registrar shall not entertain an application by the company for reregistration as a public company unless…. –s. 93(2).

· A company shall not be subject to any liability by reason of a failure to obtain approval required by this section. –s. 190(3).

· The court shall not grant an order for specific performance …. –s. 735(3).

3.10 Alternatives to shall

Bryan Garner, a renowned American Legal Language expert and author of many books on legal writing, drafting and style, is a vehement supporter of the view that shall must be eliminated from legal drafting. In his classic book Legal Writing in Plain English (2001 edition) insists: “Delete every shall”.  He says:

“Shall isn't plain English. Chances are it’s not a part of your everyday vocabulary, except in lighthearted questions that begin, "Shall we ... ?" But legal drafters use shall incessantly. They learn it by osmosis in law school, and the lesson is fortified in law practice. Ask a drafter what shall means, and you'll hear that it's a mandatory word—opposed to the permissive may. Although this isn't a lie, it's a gross inaccuracy. And it's not a lie only because the vast majority of drafters don't know how shifty the word is.

The New Zealand Legislative Drafting Manual contains the following:

“may—must—shall


171 May should be used where a power, permission, benefit or privilege given to some person may but need not be exercised: exercise is discretionary. 

· The District Court Judge may impose any other conditions on the person's release that the Judge considers necessary. 

Must should be used where a duty is imposed which must be performed: 

· Before questioning a person who is entitled to the questioning safeguards, a police officer must enquire whether the person wishes to consult a lawyer. 

172 Although shall is used to impose a duty or a prohibition, it is also used to indicate the future tense. This can lead to confusion. Shall is less and less in common usage, partly because it is difficult to use correctly. Use must in preference to shall: it is clear and definite, and commonly understood. 

173 Shall and must are often used unnecessarily in declarative expressions, in an attempt to capture a sense of authority and obligation. In this situation, the present tense is often more appropriate: 

not A parent shall be entitled to appear . . . but A parent is entitled to appear . . . 

not It shall be lawful . . . but It is lawful. 

not A person must be a resident to be eligible . . . but A person is eligible only if resident . . ..”

According to the Legislative Manual of Indiana, the following more appropriate alternatives should be preferred to shall:

· To create a right = "is entitled to".
· To create discretionary authority = "may".
· To create a duty = "shall".
· To create a condition precedent = "must".
· To negate a right = "is not entitled to".
· To negate discretionary authority = "may not".
· To negate a duty or a mere condition precedent = "is not required to".
· To create a duty not to act - "shall not".

Five key rules to avoid misuse of shall


(1) Use may where a power, permission, authority, benefit or privilege given to some person may, but need not, be exercised, or when it is discretionary

Examples: 

· A member may apply for both types of shares. 

· A member may vote (not shall) on every resolution. 

· The company may issue sweat equity shares. 

(2) Use must where a duty, order, command is to be expressed

Examples:

· Every company must file return of income on or before … 

· The stamp duty must be paid on every instrument of transfer. 

· Every company which pays commission to its directors must deduct tax at the prescribed rate. 

· An application must be accompanied by address proof.
(3) Use will to express the future time 

Examples:

· When required by any member, the Company will send him a copy of the annual report.

· Any sum paid by an assessee as advance tax will be treated as payment of tax.

· If the dividend is not paid within thirty days, the company will be deemed to be in default.

(4) Use the present tense in declarative expressions, indicative mood and to express permanent or repetitive actions

Examples:  

· This Act does not apply to foreign companies.

· The term ‘remuneration’ has the meaning assigned to it in section 198.
· The following income is chargeable to income-tax.

· The term salary includes …
· These provisions apply to debentures. 

(5)  Use present tense in definition clauses
Examples:

· ‘Act’ means the Companies Act 1956
· The provisions of this Chapter term do not apply to …

· “Agreement” means (not shall mean) …

More examples of elimination of shall are below.

	A body corporate shall not be qualified for appointment as liquidator of a company in a voluntary winding up.
	A body corporate must not be appointed as liquidator of a company in a voluntary winding up.

	There shall be no right of appeal.
	There is no right of appeal.

	Unless the context otherwise indicates, the following words shall have the meanings specified below: ...
	Unless the context other wise indicates, the following words have the meanings specified below: …

	Appropriate sanctions shall include any one or more of the following …
	Appropriate sanctions include any one or more of the following …

	The provisions of this section shall not restrict the right of a holder of shares …  
	The provisions of this section do not restrict the right of a holder of shares … /  This section does not the right the right of a holder of shares …

	Subject to the provision of this section, the shares or debentures shall be freely transferable …
	Subject to the provision of this section, the shares or debentures are freely transferable …

	Every appeal to the Tribunal shall be made …
	Every appeal to the Tribunal may be made …

	This Act shall come into force on …
	This Act comes into force on …

	These Rules shall be cited as “The Companies (Court) Rules, 1959.”
	These Rules may be cited as “The Companies (Court) Rules, 1959.”

	If the Purchaser shall fail to pay …
	If the Purchaser fails to pay …

	If the company shall go into liquidation …
	If the company goes into liquidation …

	If it shall appear to the court that …
	If it appears to the court that …

	If a shareholder shall have given a notice to the company … 
	If a shareholder gives a notice to the company …

	Where any investor shall find himself aggrieved … 
	Where any investor finds himself aggrieved …

	A contributory shall be entitled to present a petition under this section …
	A contributory is entitled to present a petition under this section …

	The number of members entitled to requisition a meeting in regard to any matter shall be …
	The number of members entitled to requisition a meeting in regard to any matter is …

	A person who shall allow a dog to soil a pavement shall commit an offence …
	A person who allows a dog to soil a pavement commits an offence …

	No company shall pay salary to its   employees unless tax is deducted.
	Every company must deduct tax before paying salary to its employees.

	Nothing in this Regulation shall prohibit the lead institution offering the shares held by it to the company.
	This Regulation does not prohibit the lead institution offering the shares held by it to the company.

	The registrar shall not register a charge unless prescribed fee is paid.
	The registrar will register a charge only if prescribed fee is paid.

	A company shall, after giving not less than seven days previous notice, close the register of members.
	A company may, after giving not less than seven days previous notice, close the register of members.

	The Company shall not be prohibited to make further borrowings.
	The Company may make further borrowings.

	A special resolution shall not be invalid unless…
	A special resolution is not invalid unless…

	Nothing in this section shall be deemed to prevent a company from including any additional matters in its articles…
	This section does not prevent a company from including any additional matters in its articles…

	Nothing in this section shall be construed as prejudicing in any way the operation of section 9.
	This section does not affect in any way the operation of section 9.

	No person whose name shall not entered on the register of members shall not be entitled vote at a general meeting.
	A person whose name is not entered on the register of members cannot vote at a general meeting.

	This form shall be treated as defective and shall have to be filed afresh.
	This form is treated as defective and must be filed again.


4. THE WORDS & PHRASES YOU MUST AVOID IN LEGAL WRITING & DRAFTING
The law of writing

It is a strange paradox that, while Lord Macaulay wrote a law of writing in plain language over a century and a half ago, the legal and official writers even today write in a blatant violation of his law of writing. "After all," said Lord Macaulay, "the first law of writing, that law to which all other laws are subordinate, is this: that the words employed should be such as to convey to the reader the meaning of the writer." In his renowned book Legal Writing in Plain English, Bryan A. Garner says: “There is age-old cycle of poor legal writing. You can help break it.” 

What Macaulay meant by the words employed should be such convey to the reader the meaning of the writer is that you should use words which your reader can understand. So you should use the words that your reader is able to follow. 

For this to be achieved you must always remember who the reader of your writing are, or are, likely to be, and you must take to be the target audience not only the few ones who are superior in understanding your words than the others. For example, 


Sir Ernest Gowers expanded the Macaulay’s law by saying, “The golden rule is to pick those words and to use them and them only.”

Anyone who wishes to become a good writer should endeavour, before he allows himself to be tempted by more showy qualities, to be direct, simple, brief, vigorous and lucid.
 
The Mark Twain’s advice to a twelve-year old boy is worth following. He wrote: “I notice you use plain, simple language, short words, and brief sentences. That is the way to write English- it is the modern way and the best way. Stick to it, don’t let fluff and flowers and verbosity creep in.”


The ability to write simply is regarded as one of the essential qualities of a good drafter. In his classic guidebook for writing in plain language, The Complete Plain Words, Sir Ernest Gowers says: “The most prevalent disease in present-day writing is a tendency to say what one has to say in as complicated a way as possible. Instead of being simple, terse and direct, it is stilted, long-winded and circumlocutory; instead of choosing the simple word it prefers the unusual; instead of the plain phrase the cliché.” 


For example, see this sentence from the Chairman’s speech of a company (meant for shareholders most of whom are not familiar with some words used by the chairman):

“Germany has been identified as a target key market as the generic market is growing rapidly from a tiny base with active encouragement from the German Government. All the major generic players now have operations in the country.”

The Chairman probably wanted to say this:
“The Company has decided to sell its products in Germany because the market for the type of products that the Company makes is growing there and the  German Government is encouraging it. All the major makers of these products sell their goods in Germany.”


This disease is more rampant and deep-rooted in legal writing. These writers prefer complex, difficult words to the plain and familiar words.


Legal writers don’t bother whether their clients will understand what they write. For example, look at this horrendous passage extracted from an insurance policy (which is beyond the reach almost policyholders): 
“The due compliance, observance and fulfillment of the terms in so far as they relate to anything to be done or complied with by the Insured and the truth and accuracy of the statements and answers and information provided in the Proposal and contained and referred to therein having been agreed to by the said Proposer, shall be conditions precedent to any liability of the Company to make any payment pursuant to this Policy.”

Followed it? Probably not; perhaps after five minutes’ concentration and two or three rounds of reading you might ‘feel’ that you have fully understood it? It simply means this:
“We will pay under this Policy only if:
· you have kept to the terms of the Policy; and
· the statements and answers in your Proposal are true.”
01.  Uniqueness of legal language

Legal language is-

· Complex 

· Confusing 

· Cloudy

· Clumsy

· Cumbersome.

The main cause of all these characteristics of legal language is the use of unusual words. A legal writer is a human being like any other. When a legal writer writes something other than legal writing, he/she would not use the unusual words (like herein, therein, wherein, notwithstanding, hereinafter referred to and so on), but when a legal writer writes legal writing, he/she would go into a different world which is not common man’s world, and automatically start using these and many other words and phrases which are complex, confusing, cloudy, clumsy, cumbersome. Reason? Habit! Are these words required to make a piece of writing legal? No, not at all; at least majority of them! But yet, legal writers would think that these words and phrases are required to give the writing legal touch or legal smell (indeed it’s odour!).      

The following remark by ‘Clarity’, an international association promoting plain legal language, is worth noting: 

“Why do lawyers write so that on-one can understand them? They say it is because they need to be precise, and that their language has been honed by centuries of litigation. But this is baloney. The real reason is that, although they are paid for their skill with words, most lawyers are dull and clumsy writers who have not broken the bad habits they learnt as students.” 

Like legal language, company secretarial language is equally wordy, involved, unintelligible and obscure, packed with many old-fashioned words and phrases and lackluster jargons. It is miles away from the reach of common people, though, ironically, most of the people who are expected to read and understand it and who are affected by it most are common people. Legal language has failed to become common people’s language. Most legal and secretarial writings are gobbledygook.  


Some legal writers are so much overwhelmed by the desire of using archaic legalese (of which they hardly know correct meaning and usage) that in one sentence they use two or more words of the same meaning (both of which are cumbersome and arcane). For example, see this testimonium clause in an agreement in which the writer has used ‘hereto’ and ‘hereunto’ (probably thnking that both are required and have different meanings):   

IN WITNESS WHEREOF the parties hereto and hereunto set and subscribed their respective hands this day and year first hereinabove written

02. Plain English- not impossible in legal writing

As the renowned professor of Legal Writing at Thomas Cooley Law School, USA, and an ardent advocate of plain legal language says: 

“The argument is that plain English is impossible because of the need to use technical terms. But true technical terms or terms of art are a tiny part of most legal docu​ments — maybe 2 or 3% of the words. The rest can be written in plain English. And again, even technical terms can usually be explained for consumers.”

The remark that But true technical terms or terms of art are a tiny part of most legal docu​ments — maybe 2 or 3% of the words. The rest can be written in plain English is the theme of this series of articles since many convoluted, archaic and arcane words and phrases which are traditionally used by legal writers are worthless things that only contribute to make legal writing complicated and unreadable. They are not technical terms or terms of art having special legal meaning and some of them can be eliminated altogether while most of them can be replaced by plain ones without causing any harm to the meaning and substance of the document but, on the contrary, making it easily readable and comprehensible by most of the people (including in particular the clients for whom the documents are written and who pay for it). 

For example, if we do way with from power of attorneys such phrases as TO ALL TO WHOM THESE PRESENTS COME; SEND GREETINGS; KNOW ALL MEN BY THESE PRESENTS; NOW KNOW YE AND THESE PRESENTS WITNESS, or the phrases like THE PETITONER RESPECTFULLY SHOWETH or THIS COURT DOTH HERBY ORDER, no harm would be done to the meaning and substance as well as legal effect of that document; on the contrary, it would make the document more readable and understandable. 

How many people (including lawyers) know meaning and purpose of these phrases? Many words which legal writers use even don’t exist in the modern English or are found in dictionaries, such as showeth/sheweth; doth/doeth; wheretofore; hereunto; heretofore, etc. Why can’t the archaic phrase used in every agreement (In witness whereof, the parties hereto have affixed their respective signatures) change to A and B have signed this agreement or why cannot NOW THIS AGREEMENT WITNESSETH AND IT IS HEREBY AGREED BY AND BETWEEN THE PARTIES AS FOLLOWS become A and B agree as follows?  

This state of legal language has been criticized in many developed countries, especially the birthplace of the English language, the UK (and more so in the US) with the result that systematic efforts have been made to liberate it from its poor status. 

 “Legal language is made to carry one critical … burden: it is assumed that everyone knows it. It is a well-established dictum that ignorance of the law is not a valid excuse, if we wish to defend ourselves against a charge of wrongdoing. But knowledge presupposes comprehension. It is this simple fact which has made people feel they have a right to demand clarity from those who draft statutes, and the many kind of publication (leaflets, notices, official letters, application forms) which stem from them.”
        

The Law Reform Commission of Victoria once voiced the concern about the legal language thus:
“The language of the law has long been a source of concern to the community. It has been the subject of continuous literary criticism and satire. Critics have highlighted its technical terms, its convolution and its prolixity. These faults have been noted by judges and by practicing and academic lawyers as well. Calls have regularly been made for the use of a more simple and straightforward style. Some improvements have been made in response to those calls. But legal language remains largely unintelligible to most members of the community. It even causes problems for members of the legal profession. In some cases, the obscurity may arise from the complexity of the law and of its subject-matter. In other cases, however, it is due to the complexity of the language in which the law is expressed. Some lawyers do not take sufficient care to communicate clearly with their audience. Letters, private legal documents and legislation itself are still drafted in a style which poses unnecessary barriers to understanding.”
 


The language of the law is equally obscure and unclear. It is beyond the comprehension of lay people; those who are supposed to know the law because its ignorance is no excuse for not following the law. As Richard Thomas said in Statute Law Review, 1986, “There remains an overwhelming need to achieve much greater clarity and simplicity, and overwhelming scope to do just that. The need is manifest: complexity and obscurity cause massive waste – unnecessary expense for commerce, for professionals, for government and for the public; … complexity means uncertainty and ignorance in the daily disputes which will never be litigated, where bureaucracies and the economically dominant will usually prevail; complexity brings contempt for the law, for Parliament and for democracy itself.”


Examples of complex and obscure drafting galore; just two are enough! Under section 314 of the Companies Act the government of India framed a set of rules called Director's Relatives (Office or Place of Profit) Rules, 2003. The section deals with an officer or place of profit held in a company by not only relatives but some other persons connected with the directors. The Rules do say that “No appointment for an office or place of profit in a company shall take effect unless approved by the Central Government on an application, in respect of— (a) Partner or relative of a director or manager; or (b) Firm in which such director or manager, or relative of either is a partner; or 
(c) Private company of which such director or manager or relative of either is a director or member, which carries a monthly remuneration exceeding Rs. 50,000 p.m., but all subsequent  provisions of the rules talk only about directors’ relatives who are employees of companies. So there is confusion everywhere for the past over seven years and the government doesn’t bother about it.    
 
The Rules which seek to set out procedure for passing a resolution by postal ballot by a company without holding a general meeting say: “The company may make a note below the notice of General Meeting for understanding of members that the transaction(s) at Sl. No.   requires consent  of shareholders through postal ballot.” 


It is indeed pathetic that in the country which boasts as the world’s largest democracy our statutes, rules, regulations are so complex and obscure (and sometimes in poor English language) that the millions of people affected by them fail to comprehend what one individual sitting in a government or semi-government office is trying to say by a rule that he/she writes. The quality legislative drafting is deteriorating day by day and legislative drafting has fallen prey to criticism by many a judge. “Enacted laws, specially the modern Acts and Rules, are drafted by legal experts and it could be expected that the language used will leave little room for interpretation or construction. But the experience of all those, who have to bear and share the task of application of the law, has been different. It is quite often that we find courts and lawyers busy in unfolding the meaning of ambiguous words and expressions and resolving inconsistencies.”


In some cases the Draftsman has been severely criticized. Regarding section 22(2)(b) of The (UK) Limitation Act, 1939, it was said that the section was so obscure that "the Draftsman must have been of unsound mind."
 

In Palace Administrative Board v RVB Thampuran
 the Supreme Court observed, in regard to Kerala Joint Hindu Family System (Abolition) Act, 1975: 

“Of course, the section has been drafted in a jaw-breaking fashion and its cumbersomeness could have been simplified had a different type of legislative drafting skill been brought to bear upon the subject. Section 8 reminds one of the old British Jingle: I'm the parliamentary draftsman I compose the country's laws. And of half the litigation I'm undoubtedly the cause. Why only half the litigation, half the frustration too!” 


And referring to a section of UK Town and Country Planning Act, 1959, Lord Denning remarked in Davy v Leeds Corporation [1964] 3 All ER 390:


“I must say that rarely have I come across such a mass of obscurity, even in a statute. I cannot conceive how any ordinary person can be expected to understand it.  So deep is the thicket that, before the Lands Tribunal, both of the very experienced counsel lost their way.  Each of them missed the last twenty words of s 9(8).  So did this expert tribunal itself.  I do not blame them for this.  It might happen to anyone in this jungle.  I am only too grateful to counsel for guiding us through it.  It would be tedious beyond measure for me to go through the various sections of the Acts of Parliament, to follow up the cross-references, and then explain it in detail.”

03.  Use familiar words; do not use legalese wherever you can
Most legal writings are masterpieces of gobbledygook, because they tire the readers and are greeted with elusion. They are plagued by many vices which, if avoided, can make them readable pieces of writing; they are wordy, pompous, involved, and full of long sentences, jargon and arcane words and Latinized words; they are laden with circumlocution and tautology. 

Legal language is a convoluted way of expressing a simple idea. Legal writing is complex and difficult to read for most people because it uses many words and phrases which most of the people are not familiar with. Not that all these words and phrases are necessary in legal writing, but traditionally legal writers are used to their use and are not willing to change. In fact most of the legal writers don’t think that there is anything writing with the traditional legal writing and some think that that is the only way legal language is to be written.

Legal writing can be made considerably made simple and readable to most people (not only lawyers but also the litigants who pay fees!) if the legal writers change just one of their age-old habits: using unfamiliar, instead of familiar, words and phrases. If the choice is between two words that convey a writer’s meaning equally well, one familiar and one unusual, of course the familiar should be used. Take these three words: begin, use and furnish. These words have three alternatives: commence, utilise and furnish. Most people would use the former ones but legal writers would use the latter ones although the former ones convey the writer’s meaning equally well if they are preferred to the latter. 

When a lawyer says in an agreement In withnesseth thereof or Now know ye and these presents witness, his client is bound to get confused and if he asks the lawyer why he (the lawyer) has used this obscure phrase and what it means, surely there is not likely to be explanation; probably the only answer the lawyer is likely to give is: this is how legal language is written and that is the way our forefathers have laid down.

Even if we decide to ban ‘legalese’, legal language will become considerably readable (and the readers’ life will become less miserable). The Shorter Oxford Dictionary defines ‘legalese’ as “the abstruse and complicated language of legal documents” and Webster’s New World Dictionary & Thesaurus defines it as “the conventional language of legal forms, documents, etc., involving special vocabulary and formulations, often thought of as abstruse and incomprehensible to the layman.”

If we get rid of the unnecessary ‘legalese’ and write in a little uncomplicated language, this piece of writing can become easier for most people to understand, without damaging the meaning its author wants it to convey. The elimination of outdated legalese like hereby, thereby, whereby, herein, therein, aforesaid, aforestated, hereinafter, hereinbelow, in the event of, notwithstanding, etc. is the key to readable legal language. Prof. Wydick calls legalese ‘lawyerisms’ and states:

“Do Not Use Lawyerisms
Lawyerisms are words like aforementioned, whereas, res gestae, and hereinafter. They give writing a legal smell, but they carry little or no legal substance. When they ate used in writing addressed to nonlawyers, they baffle and annoy. When used in other legal writing, they give a false sense of precision and sometimes obscure a dangerous gap in analysis. 

A lawyer's words should not differ without reason from the words used in ordinary English. Sometimes there is a rea​son. For example, the Latin phrase res ipsa loquitur has be​come a term of art that lawyers use to communicate among themselves, conveniently and with a fair degree of precision, about a tort law doctrine. But too often lawyers use Latin or archaic English phrases needlessly. Sometimes they do it out of habit or haste; the old phrase is the one they learned in law school, and they have never taken rime to question its use. Other times they do it believing mistakenly that the old phrase's meaning cannot be expressed in ordinary English, or that the old phrase is somehow more precise than ordinary English.”
Laywerisms or legalese are like jargon. They afflict you stick you tightly unless you make systematic effort to get rid of them if you are determined to write in plain language. For example, if you decide not using the words prefixed by here, there and where (It’s a collection of 38 wicked words of legal drafting). We shall meet them soon. If you decide to do away with even these 38 words, your writing will soon begin to look clearer, more readable and enjoyable by the reader. 
04. The cardinal rule

So, the golden rule is: Use familiar words; do not use legalese wherever you can. The familiarity of the common people and not of lawyers (say a litigant, an insurance policy holder, a flat buyer, a power of attorney giver; everyone who is not a lawyer or who has no legal background but who is a party to the legal document) should be the decisive factor. If a litigant pays for the litigation, does he/she have no right to know and understand what his lawyer writes and what the judge conveys on his petition?  Unfortunately, that isn’t the case.

The advocates of plain legal English recommend the use of simple and non-woolly language in legal writing, so as to make it intelligible to a majority people. In his classic book Plain English for Lawyers, Prof. Richard C. Wydick says:


“Aristotle put the case for familiar words this way: "Style to be good must be clear.... Speech which fails to convey a plain meaning will fail to do just what speech has to do— Clearness, is secured by using the words...that are current and ordi​nary.” Given a choice between a familiar word and one that will send your reader groping for the dictionary, use the famil​iar word! The reader's attention is a precious commodity, and you cannot afford to waste it by creating distractions.”


“Even among familiar words, prefer the simple to the stuffy. Don’t say termination if end will do as well. Don’t use expedite for hurry, or elucidate for explain, or utilize for use. Do not conclude that your vocabulary should shrink to preschool size. If an unfamiliar word is fresh and fits your need better than any other, use it- but don’t utilize it.”  
The New Zealand Legislative Drafting Manual gives the following ‘basic rules to follow in choosing words’:

· use simple and familiar words unless they do not accurately express the intended meaning; 

· use a single word, if possible, rather than a phrase; 

· prefer verbs to noun forms; 

· do not use different words to express the same meaning, or the same word to express different meanings; 

· avoid Latin and French expressions, jargon and archaic words; 

· use examples, tables, diagrams, and flowcharts as a supplement to, or in place of words when they assist communication. 

In the United States, President Clinton had issued on June 1, 1998, a Memorandum for the Heads of Executive Departments and Agencies on ‘Plain Language in Government Writing’ that announced: 

“We are determined to make the Government more responsive, accessible, and understandable in its communications with the public.” 

It further stated: 

“The Federal Government's writing must be in plain language. By using plain language, we send a clear message about what the Government is doing, what it requires, and what services it offers. Plain language saves the Government and the private sector time, effort, and money. Plain language requirements vary from one document to another, depending on the intended audience. Plain language documents have logical organization, easy-to-read design features, and use common, everyday words, except for necessary technical terms.” 

05. Examples of plain words


In the following list, the words in the left-hand column are often preferred by legal writers while those in the column on the right hand side are preferred by the majority of common people; legal writing would become largely readable and clear if legal writers use the common man’s words wherever possible, particularly all those words and phrases which are not technical terms of law.

	accede to
	agree to / allow

	accompany
	with

	accompanied by / with
	with / along with

	accord
	give

	acquiesce
	agree

	accordingly
	in line with this, so

	adduce
	cite, put forth/forward

	adduction
 (of evidence)
	citing / putting forward

	acquiescence
	acceptance, consent

	acuittance
	receipt, release

	admeasuring
	measuring / of the size

	advert to
	refer to

	afford
	give

	aforesaid/aforestated/aforementioned
	(as) stated / mentioned above

	aggregate
	total

	allude to
	refer to / suggest

	amplitude
	scope/extent

	as of the date of
	from

	axiomatic
	obvious / goes without saying

	belated
	late

	beneficial
	useful / helpful

	by means of
	by

	by virtue of 
	by

	category
	kind, type

	ceiling
	limit

	commence
	begin / start

	commencement
	beginning / start

	consummate
	make / do /complete

	contiguous to
	touching

	constitute
	set up / form

	deem to be
	treat as 

	defer
	put off / delay

	demonstrate
	show / prove

	denote
	show

	depict 
	show

	designate
	point out / show / name

	desire
	wish / want

	dispatch / dispatch
	send / post / mail

	determine
	decide / work out / set

	documentation
	papers / documents

	dominant
	main

	due to the fact that
	because / as 

	duration
	time

	dwelling
	home

	eligible
	allowed / qualified

	elucidate
	explain / make clear

	emphasise
	stress

	empower
	allow / authorise

	enable
	allow

	enclosed
	inside / with this

	(please find) enclosed
	I enclose

	endeavour
	try

	enure / inure
	give / to come to the advantage or benefit of

	ensure
	make sure

	entitlement
	right

	envisage
	expect / imagine

	equivalent
	equal / the same

	erroneous
	wrong

	erstwhile
	former, previous

	evaluate
	test / check

	evince
	show / prove

	ex officio
	because of his/her position

	execute
	sign

	expedient
	suitable / appropriate / advisable

	expediently
	suitably / appropriately / advisably

	expedite  
	speed up / hurry up 

	expeditious
	fast / prompt / speed

	expeditiously
	fast / promptly / speedily

	endeavour [verb]
	try / make effort

	endeavour [noun]
	try / effort

	expiration/expiry
	end / stop

	expire [verb]
	end / finish

	exploit
	use

	extant
	current / present / present /existing

	factor
	reason

	failure to / if you fail to
	If you do not

	for the duration of 
	during / while

	formulate
	plan / devise

	forthwith
	instantly / immediately / at once

	frequently
	often

	furnish
	give / send / provide

	gravamen
	main/key point/submission/argument

	further to
	after / following 

	furthermore
	then / also / and

	hereby


	by/with this [note: in most cases this word is surplus and can be omitted] 

	hereinafter
	in this / after this / later in this (agreement, indemnity, etc)

	herein
	here / in this (agreement, indemnity, etc)

	hereinbelow
	below / later in this (agreement, indemnity, etc)

	hereof
	of this

	heretobefore
	before / previously

	heretofore
	until now / previously

	herewith


	here / with this [note: in the sentences like ‘please find enclosed herewith’ herewith is redundant

	hereto / hereunto
	to this (agreement, indemnity, etc)

	hereunder
	below

	howsoever
	to whatever degree / extent, by whatever means / in whatever manner

	impugned
	challenged / questioned / in question

	indenture
	document / deed / agreement

	notwithstanding
	in spite of / despite that / regardless of / irrespective of

	notwithstanding anything hereinbefore contained
	despite / regardless of what is stated above

	on the expiry of
	at the end of / when it ends

	(these) presents
	this agreement / deed / articles, etc

	prior to
	before / earlier than

	reiterate
	repeat; say again

	save and except
	except

	save as aforesaid
	otherwise / except above

	sheweth / showeth
	submits 

	subsequent to
	after / later

	subsequently
	later / afterward

	stipulate
	specify / state / mention

	substantial
	large

	substantially
	largely / considerably

	thereby
	by that / this / it

	therefor
	for that / it

	thereof
	of that

	thereto
	to it / that

	thereupon
	then

	unto
	to

	utilize
	use

	wherein
	in which

	whatsoever
	whatever

	whereby 
	by which / according to which 

	wherefore
	for the reasons stated above

	wheresoever
	Anywhere

	whereof
	of what or which


06. Prefer the familiar word

Sir Ernesr Gowers, in his book The Complete Plain Words, says: “The golden rule is to pick those words that convey to the reader the meaning of the writer and to use them and them only. … you should what you have to say as simply and directly as possible in order that you may be readily understood.” 

Almost of half of legal and professional writing can become readable if the writers use plain words for complex and thorny ones. It is a lame excuse often put forth by legal and professional writers they have to use convoluted words and phrases for precision. It has also been shown that there are relatively few legal terms of art which survive plain language scrutiny. As the New Zealand Legislative Drafting Manual “It may be difficult to find a more succinct phrase for the term fee simple, for example, but the phrase bequeath and devise can be replaced with give, and agree and covenant reduced to agree.” There are a few words and phrases which have acquired specific technical meaning in law and it is inappropriate to replace them by simple alternatives; however, the rest are the words that can be replaced by ordinary words or plain and yet no harm will be done to the meaning and substance of the document; on the contrary, they will make the document readable and easily comprehensible to those for whom it is meant.   

07. The 38 wicked words to avoid 

A major contribution to the archaic style of legal writing comes from a group of 38 words which continuously brutally attack legal writings. These 38 words, which sound antiquated and play a key role in making legal writings complex and clumsy, derive from here, there, where, who and whom. One plain language expert has described them as ‘gangsters’.  Ban them completely and you will find a notable change in your writing; it will be more readable:

	Hereby
	Hereunto
	Whereas

	Herein
	Thereby
	Wheresoever

	Hereof
	Therein
	Whosoever

	Hereto
	Thereof
	Whomsoever

	Hereunder
	Thereto
	Whereupon 

	Herewith 
	Thereunder
	Wherewith 

	Hereafter
	Therefor
	Wheretofore

	Hereinafter
	Theretofore 
	Wherefore

	Hereinbelow
	Thereagainst
	Wherefrom 

	Hereinabove
	Whereby
	Whereon 

	Hereinbefore 
	Wherein
	Wherethrough

	Heretofore
	Whereof
	Whereto 

	
	
	Whereunto 


AN EXPLANATORY GLOSSARY OF THE WORDS AND PHRASES TO BE AVOIDED IN LEGAL WRITING AND DRAFTING

Hereby: This hackneyed word, belonging to the group of the 38 wicked words is an arcane legalese, with the prefixes here, there, and where, is considered old-fashioned and clumsy, not in everyday use. Particularly, this word you will find in almost all legal, business and bureaucratic writings; it adds nothing to the meaning but, on the contrary, makes the writing wordy and complex, and hence must be totally banished.

Thereby: A member of the group of the 38 wicked words, this archaic word deserves to be avoided in all legal writings. If at all you have to use it, use the plain alternative by that.  For example, in the sentence If any director of a company knowingly contravenes section …, he shall be liable to compensate the company and the allottee respectively for any loss, damages or costs which the company or the allottee may have sustained or incurred thereby, thereby is superfluous.

Whereby: Another member of the group of the 38 wicked words, better avoid it or use its reader-friendly plain alternative by which, according to which or because of which.
Herein, therein, wherein: The words, belonging to the group of the 38 wicked words, are arcane legalese. The words ‘herein’, ‘therein’, ‘wherein’, etc, which are lawyers’ and statutory drafters’ pets, often confuse the readers and forces them to read at least twice before they could understand what the piece of writing is trying to convey. It is possible to relive the reader of this predicament by replacing these words by specific terminology.

The word ‘herein’ is used in legal documents to refer to the document in which it is used. But it sometimes confuses the reader as to whether it refers to the whole document or to the clause of the document in which it is used, when the document has two or more identical things. In any case, it is an archaic word and has no place in plain English. Use a clearer phrase such as In this agreement or In clause … of this agreement or In this Act, etc.

For example, section 173(2) states:  “Where any items of business to be transacted at the meeting are deemed to be special as aforesaid, there shall be annexed to the notice of the meeting a statement setting out all material facts concerning each such item of business, including in particular the nature of the concern or interest if any, therein, of every director and the manager, if any.” Some of the readers are not likely to easily understand what the word ‘herein’ is referring to (whether “items of business” or “all material facts”. Therefore, it is better to say “in those items of business”. 

‘Therein’, another member of the group of the 38 wicked words, should be avoided or its plain alternative in that should be used. For example, section 170 of the Companies Act says “The provisions of sections 171 to 186 … shall, unless otherwise specified therein or unless the articles of the company otherwise provide, apply with respect to general meetings of a private company which is not a subsidiary of a public company.” Here, the word “therein” in the expression “unless otherwise specified therein” refers to the expression “The provisions of sections 171 to 186” occurring in the opening part of the section and hence it is better to say ““The provisions of sections 171 to 186 … shall, unless otherwise specified in The provisions of sections 171 to 186”. Although this results in adding more words, that doesn’t matter at the cost of making the writing intelligible to most of the people. 

‘Wherein’, a twin brother of herein, has the plain alternatives in which and in that; so, prefer them.

Hereinbelow: From the group of the 38 wicked words, doesn’t exist in modern English and not used in any other writing. It only contributes to the complexity of the writing. The plain English alternatives below and later are better and enough.

Hereinbefore: A member of the family of arcane legalese with the prefixes here and there, this word is considered old-fashioned and clumsy, not in everyday use.  Use before, eg instead of As stated hereinbefore, just say As stated before.

Hereto: Like herein, prefer to this document, etc, eg a copy of the order of the court is attached to this letter instead of a copy of the order of the court is attached hereto.

Heretofore: Another hardcore antiquated legalese that no one uses in any writing, other than legal writing. Avoid it and use plain alternatives such as since, until now, up to this time.
Theretofore: An archaic legalese, this word is not found in many modern dictionaries; so it doesn’t exist in modern English and not used in writing, except legal writing where too its use is questionable.   It has simpler substitutes like up to then; until that time; before that.

Hereinabove / Heretobefore: Two more archaic legalese, which are used to express: the preceding part (of this document, speech, etc). These words are not found in many modern dictionaries; so they do not exist in modern English and are used in only legal writing. Either avoid them, or replace them by above, before or previously. Alternatively, mention the part (para) of the document which you are referring to.

Hereunto: A member of the group of the 25 gangsters, the antiquated legal language, and this archaic word deserves to be thrown out of all legal writings. It’s a highly stuffy word no one uses in everyday writing or even in formal (except legal) writing. Use the plain alternatives to this Agreement / Deed. For example, in the highly clumsy phrase IN WITNESS WHEREOF the parties hereto have hereunto set and subscribed their respective hands this day and year first hereinabove written may be written thus: The parties to this Agreement signed it on the date mentioned above; or still better: The parties to this Agreement signed it on May 1, 2007. 

Therefor: A member of the group of the 25 gangsters, the antiquated legal language, and this archaic word deserves to be thrown out of all legal writings. This word often confuses the readers for ‘therefore’. Therefor is used by legal writers to mean ‘for it or for that’. Avoid it and, instead, use the simpler expression, eg ‘A statement of that fact and of the reasons therefor shall be annexed to the balance sheet.’ (A statement of that fact and of the reasons for it must be annexed to the balance sheet.)

Whereas: Traditionally, every legal document begins with the preamble (which is legally called ‘recitals’), after the title clause, that begins with Whereas. Legal documents have abundance of this clumsy and futile word, which is unnecessary and its use is grammatically dubious. It adds nothing to the essence of the document and its omission makes no harm. On the contrary, it helps to make the document clear and readable. The legal language experts have suggested that a legal document, eg an agreement, may start without Whereas. The Black’s Law Dictionary, 8th edition, states: “whereas is used to introduce contractual recitals, and the like, but modern drafters increasingly prefer a simple heading, such as “Recitals” or “Preamble” You may also use “Introduction”

Whereof: A member of the group of the 36 gangsters of the antiquated legal language, this archaic word should be avoided. Prefer the plain alternative of what or of which, eg instead of The Purchaser has paid to the Vendor a sum of Rs. …, the receipt whereof the vendor hereby admits and acknowledges, say The Purchaser has paid the Vendor a sum of Rs. …, the receipt of which the vendor acknowledges. 

Accord (verb): This word is often used to express the idea of communicating or conveying consent, approval, concurrence, etc, such as The Board of directors accorded its approval to the appointment of managing director. It has no special legal meaning. So its use in legal documents is not justified. The plain alternative give serves the purpose fully. Alternatively, a still better way is to change the construction and use ‘approve’, ‘sanction’ or ‘consent’ as verb, eg The Board of approved the appointment of managing director.

Accede (verb): This word, having no special legal meaning, is used to convey the idea of giving consent or accepting or agreeing to something. Use the plain alternatives ‘agree’, ‘consent’ or ‘allow’, eg instead of The University acceded to Vishal’s request for re-assessment of his English answer paper, say The University agreed (or allowed) to Vishal’s request for re-assessment of his English answer paper .

Aforesaid/Aforementioned/Aforestated: These old-fashioned antiquated legalese, are regularly used by legal writers in all types of legal writings, to refer to something mentioned earlier in the document, are misfits in plain legal language. The aforesaid remuneration will be paid to the managing director on monthly basis. Banish these overused, clumsy words and, instead, use above or mentioned above. Sometimes legal writers overuse aforesaid so much that it makes the piece of writing awfully clumsy, eg The present report pertains to the aforesaid meetings of the aforesaid classes of Members/Creditors of the aforesaid Applicant Company held pursuant to the aforesaid Orders of the court. Sometimes a piece of writing is made more convoluted by the use of these words besides the construction such as this: For the reasons aforementioned, the impugned judgment cannot be sustained which is set aside accordingly. For the reasons mentioned above, the judgment challenged is set aside can very well the purpose and also help reduce complexity and verbosity. 

Hereto annexed and marked Exhibit A is a copy of …: Used in the documents submitted to courts, tribunals and other quasi-judicial authorities, this phrase is a clumsy and antiquated way of writing. Make it simple; for example: A copy of the memorandum of association of the Petitioner is enclosed (attached) as Exhibit A.
The document now produced is a copy of the memorandum of association of the Company: Used in the documents submitted to courts, tribunals and other quasi-judicial authorities, this phrase is a clumsy and antiquated way of writing. Make it simple thus: A copy of the memorandum of association of the Petitioner is enclosed as Exhibit A.
Most Respectfully showeth / sheweth: This antiquated phrase is used at the beginning of petitions, plaints, appeal memos and other papers filed in courts and other judicial/quasi-judicial bodies. Perhaps no modern dictionary in the world contains the word showeth (or sheweth). These words have become outdated a long, long ago; no one except lawyers today uses them in any kind of writing. The entire phrase is antiquated and must be replaced with simpler one The Petitioner submits that ….

Wherefore the Petitioner prays that …: Some legal writers use ‘wherefor’ and some use ‘wherefore’. In the sentence Wherefore the Petitioner prays that … in suits or petitions, the word ‘Wherefore’ used to mean ‘for that cause or reason’.  Wherefore is designated as archaic word in the dictionaries and most of the people do not know or use it in modern English. So, discard it. Better construction is The Petitoner therefore prays that ….. 

Doth / Doeth: Generally found in court orders, eg The court doth hereby sanction the scheme... and sometimes in other legal documents, such as a gift deed, eg The Donor doeth hereby grant…, these two words have lost their presence from all English writings (except legal writing), and are not found in any modern English language dictionary; it’s a classic example of archaic way legal writing in modern era. It simply means ‘do’ or ‘does’, eg The court does sanction the scheme... The Donor does grant… (Alternatively: The court sanctions the scheme... The Donor grants…
Deem: One of the words that most legal writers (especially statutory drafters) love is ‘deem’, which is considered to be a legalese to be avoided. This is called a ‘deeming provision’ or ‘legal fiction’, an assumption that something is true irrespective of whether it is really true or not. Literally, this word means to think, believe, judge, assume, consider, regard. The plain alternatives ‘treat’, ‘regard’ or ‘consider’ are appointment to convey the sense ‘deem’ is used to convey. For example, instead of … a general notice given to the Board by a director … shall be deemed to be a sufficient disclosure of concern or interest in relation to any contract or arrangement so made (s. 299(3) of Companies Act 1956), if you say General notice in accordance with this section is a sufficient declaration of interest in relation to the matters to which it relates (s. 185 of the English Companies Act 2006), the meaning for which ‘deem’ is used is aptly conveyed. The ‘shall be deemed’ is an obnoxious legalese. 

Presents: This word is used in legal writing to mean ‘this very document’. For example, the articles of association of a company often define the expression “These presents” as “the Memorandum of Association and these Articles of Association as framed or the regulations of the Company for the time being in force.” The articles of association usually state: the words or expressions contained in these presents but not defined shall bear the same meaning as in the Act.  These presents means nothing different than ‘these articles’ or ‘this document’; so, use it and avoid ‘these presents’.

Prior to: As has been the wont, legal writers often use this phrase instead of it, its plain alternative before; avoid it. So, use before instead of prior to. For example, say: Before its omission the section read as under and not Prior to its omission the section read as under 

Subsequent to / subsequently to: Like the preceding one, legal writers often use this phrase instead of its plain alternative after or later. So, say:  Every investing company shall annex to its balance sheet made after the date … instead of: Every investing company shall annex to its balance sheet made subsequent to the date ….
This day: Both the expressions, This day and Today are ambiguous when used in a document if the date on which the document is made or signed is written elsewhere in the document, and, particularly, if the document is made on one day and the effective date of the transaction comprised in the document is another day. A better way is to write the specific date, eg The loan amount shall be payable after five years from 22 January 2007 instead of The loan amount shall be payable after five years from this day.

Utilise: The dictionary meaning of this word is to put to use; make practical or profitable use of. The plain alternative use has the same meaning and there is no special legal meaning of utlise. For example, in the sentence: The law is well settled that a person can utilise two descriptive words … as a trade mark, the word use can go well. Likewise, in The Fund shall be utilised for promotion of investor awareness and protection of the interests of investors in accordance with such rules as may be prescribed, no harm will be done to the meaning if used is used instead of utilised.
User: Use (as noun) means ‘the act of using’ or ‘the state of being used’ and user means a person or thing that uses. But the word user has a special meaning and use in legal writing, ie the exercise of a right of use or a right of use, based on long use, eg The court allowed the company the user of the money; the user of the trademark; a Trademark User Agreement.  In this sense, the word user means use. This latter use of user, which is found only in legal writings, often confuses most readers. In fact, many writers also get confused in the use of user.  No harm would seem to be done if use is used for user; eg Trademark Use Agreement or The Agreement for Use of Trademark.
Situate: Situate (as verb) means to put in a certain place or position; place; locate and ‘situated’ (as adjective) means placed as to site or position; located. However, ‘situate’ is used (only in legal writings) as variable of situated (as adjective). This is a rare or archaic use (See Webster’s New World Dictionary & Thesaurus). This use confuses many people. Hence, it is desirable to use situated.
Vide: This Latin word, which has no special meaning, is widely used in legal and official writings. It has plain English alternatives such as by, see, refer to. Most people use it for ‘by’, eg Vide you letter… or Vide Board resolution … or Vide section… Simple by performs the same function as vide. Where it is to be used to direct attention to a particular page, book, etc., see or refer to can perform the function of vide.
Inter alia: This Latin phrase is often used in legal writing for among/amongst other things, which is simpler and easily comprehensible even to lay people.

Transpire: This word has two meanings: (a) to happen or occur; (b) to become known. In the first sense, when something transpires, it happens, eg Nothing is known as yet about what transpired at the meeting. Some speakers of English consider this use to be incorrect. It is also confusing. It is, therefore, better avoided this word in the first sense.

… days in advance of the date of …: In the sentence The company shall file a copy of the prospectus 21 days in advance of the date of issue, the phrase ‘days in advance of the date of’ is an example of involved way of legal writing where a thought can be expressed in plain language without any harm to the meaning. You can simply say The company shall file a copy of the prospectus 21 days before the date of issue.
Gainsay: A highly confusing word, often used in legal writing to express the idea of denial- that it cannot be denied. If there is no gainsaying something, it is true or obvious and everyone would agree with it, eg There is no gainsaying that or It cannot be gainsaid that. This word is, however, not only complex but also incorrectly used. See the following sentence from a judgment of a High Court: It was not gainsaying that it was not the final order. What the learned Judge probably wanted to say was: It cannot be denied that it was not the final order. In There is no gainsaying the fact that they have been responsible for a truly great building, what is meant is They have been responsible for a truly great building. If you strongly desire to use an expression of the sense that gainsay expresses, use the plain It cannot be denied that or There cannot be/is no doubt that. But always avoid ‘gainsay’.
Now therefor this agreement witnesseth and it is hereby mutually agreed and declared as follows:  This complex and antiquated phrase is found almost always in formal agreements. This is a typical example of a high-sounding but needless phrase that helps to make a legal document complex and pompous. 

This phrase has no legal significance and it only contributes to making an agreement complicated; its omission would not have any impact on the validity or effect of the agreement. The legal language experts have suggested that a legal document may do without this phrase.  

In this phrase, ‘witnesseth’ (meaning ‘records’ or ‘shows’) is an archaic word and is not found in any modern dictionary; so it doesn’t exist in modern English, though legal writers continue to use it. The Black’s Law Dictionary (8th edition) states at page 1634: “This term, usually set in all capitals commonly separates the preliminaries in a contract, up through the recitals, from the contractual terms themselves. Modern drafters increasingly avoid it as an antiquarian relic…. It is an example of a form retained long after its utility, and most lawyers do not know what it means or even what purpose it once served.” 


So, you would do well to avoid this archaic phrase and start your agreement with the heading ‘Agreement’, or, at the most, with the simpler phrase: The Parties to this agreement agree as follows:
This indenture witnesseth as follows: Replace this archaic expression by a simple one like This deed/agreement/trust deed provides as follows.

The Party of the first, second, etc part: This clumsy expression is used in agreements or other legal agreements which have ‘parties’ than one. In agreements or court judgments human beings are termed ‘parties’ and they are described and referred to by impersonal names although all such documents concern human beings. It is not only limited to words like Licensee, Licensor, Lessor, Lessee, Plaintiff, Respondent, Defendant, Applicant, etc but goes to the extent of calling people by the phrases such “The Party of the First Part”, etc.  This not only gives the writing ‘inhuman’ colour’ but many times confuses the reader. 

Martin Cutts has this to say on this ‘inhuman’ style of legal writing: 

“Most legal agreements are about what people on all sides of a bargain must and must not do. It makes sense to give these people convenient names at the start of the agreement and use them throughout. So 'John Fustian of 97 Sackcloth Court, Berwick' might be identified as 'Fustian', and this term, along with 'he', 'his' and 'him', could be freely used for the sake of brevity. In standard-form agreements it is now common to define the bargain-makers by personal pronouns and this can aid clarity.”

And Bryan Garner says: 

“Legal writers have traditionally spoiled their stories by calling people “Plaintiff” and “Defendant”, “Appellant”, or “Lessor” and “Lessee”. It’s a noxious habit that violates the principles of good writing.”

By and between: This doublet, which adds to verbosity, is mainly used in agreements, e.g. This agreement is made this …. By and between A and B. Apart from agreements, this is also sometimes used in general legal writings, e.g. The reference made by the appropriate government for adjudication of the industrial dispute by and between the parties relates to a purported legal right. There may be a fine distinction but to lend validity to an agreement, indeed, one of them is enough.

The Settlor does hereby declare that: Simplify this as The Settlor declares that. 

The testimonium clauses

The testimonium clause is the concluding part of a legal document, beginning with In witness whereof, and containing the signatures of the parties and witnesses. The position indicated for placing the seal is called the locus sigilli. In the case of documents executed for a company (or other incorporated entity), the testimonium clause also refers to the affixation of the company’s common seal. Such clauses are traditionally written in complex language and can be simplified without any damage to the legal document. See the following (plain versions are given in italics in brackets):  

· The Company has caused its Common Seal to be hereunto affixed. (The Common Seal of the Company has been affixed to this Agreement.) 

· In witness whereof the parties hereto have caused their respective common seals to be hereunto affixed the date and the year first above written. (The Common Seal of the Company was affixed to this Agreement on May 1, 2007.)

· The Common Seal of … Ltd. was hereunto affixed pursuant to a resolution of the Board of directors of the company. (The Common Seal of … Ltd. was affixed in accordance with the resolution of the Board of directors of the Company.) 

· The Managing Director has hereunto set his hand the day and year first hereinabove written. (The Managing Director has signed this Agreement on the date mentioned above.)

· In witness whereof the Mortgagor has hereunto put its hand through its Director duly authorised for the purpose the day and year first hereinabove written. (This Deed was signed by …, Director of the Mortgagor on May 1, 2007.)  
· The common seal of the withinnamed … was hereunto affixed pursuant to a resolution of its Board of Directors passed at their Meeting held on … in the presence of …, Director and …, Director. ((The Common Seal of … Ltd. was affixed in accordance with the resolution of the Board of directors of the Company.) 

Ceiling: This word, which has a legal flavour, means an upper limit or a maximum. Some people think that the word limit cannot be used for ceiling. This is a wrong notion. The two words are interchangeable. Some people incorrectly use both the words together (eg Schedule XIII to the Companies Act 1956, Section II, Part II(A)states: Not exceeding the ceiling limit of Rs. 24,00,000 per annum or Rs. 2,00,000 per month …

Hereinafter referred to as: An unnecessary wordy phrase, this phrase is one more example of the way legal writers use words and phrases that contribute only to make the writing complex and verbose, with no contribution to the meaning and substance of the document. This is ‘disease’ in legal writing.


Put the abbreviated word or phrase in brackets with or without inverted commas; e.g. (the Company), (“the Licensor”), etc when it occurs for the first time in the document and then use it throughout the document to refer to the person or a thing intended by it, eg ABC Pvt Ltd (the Company) or (ABC).
Hereinafter for brevity’s sake referred to as: The twin brother of the preceding expression but clumsier that that. Follow the guideline set out above and eliminate this archaic lawyerism.

(Hereinafter referred to as “the Company” which expression unless it be repugnant to the context or meaning thereof shall include its successors or assigns): Simplify this clumsy lawyerism without causing any damage to its meaning, thus: (“the Company” which expression, unless it is repugnant to its context or meaning, includes its successors or assigns). 

So far as the present case is concerned: Avoid this wordy phrase. Instead, say: In the present case or just In this case. 

Insofar as the present case is concerned: This phrase is not the same as the preceding one. It has a different meaning that the preceding one has. It means ‘to the extent’; hence the words ‘is/are concerned’ are not to be used. But many people use it in the same way as the preceding one. For example In so far as the company’s liability is concerned, directors of the company are not personally liable is wrong. The correct sentence is:  In so far as the company’s liability, directors of the company are not personally liable. [this phrase is written as ‘insofar as’ and not ‘in so far as’]
Pursuant to: Better is By/Under.

Notice is hereby given that: Traditionally, all company and legal notices begin with this phrase, which adds to verbosity and nothing to the substance of the notice. It is not only a needless introductory phrase, but also has the flaw of the legal writers’ favourite: the passive voice. It is used even though the notice begins with the heading ‘NOTICE’.

You can it omit it without any loss to the notice. A better technique is using the heading such as NOTICE OF ANNUAL GENERAL MEETING, and start with ‘The 50th annual general meeting of the Company will be held on …’ .

Take notice that: Like Notice is hereby given that, this redundant phrase has no purpose to serve and only contributes to making your writing wordy; so better avoid it. Once you write at top of the notice the word ‘NOTICE’ or ‘NOTICE TO THE SHAREHOLDERS OF … LIMITED’, there is no need to start with Take notice that or Notice is hereby given that.  These are superfluous phrases traditionally used and have no place in modern drafting. 

Withinnamed: This archaic word is often found in agreements. For example, an employee loan agreement states in the concluding part: Signed and delivered by the withinnamed employee in the presence of … This legalese is better avoided. Use the plain alternative named above or referred to above or mentioned above. 

Said/the said: A twin brother of aforesaid, there is superabundance of said or the said in almost all legal and bureaucratic writings. Some people think that no piece of legal writing is correct or valid unless it contains a few saids. The fact of the matter, however, is that in any legal or other document every single said is unnecessary and adds to verbosity.  In most cases, the word following said it is enough with the article the as the readers can understand it even without said. If you are writing relating a company which is named in the initial part, there is no need to use said before the word company again and again in the latter part of the document. For example, once you write ‘ABC Industries Limited (‘the Company’)’, then throughout the document, use only ‘the Company’ and there is no need to add said or the said. The readers are intelligent enough to understand that you are referring to ABC Industries Limited whenever you  

Qua: This Latin word sometimes used incorrectly, means in the function, character, or capacity of; as; for example: The President qua Commander in Chief; Shareholders qua members. This clumsy word has no place in plain language and hence must be replaced by one of its plain alternatives: as, as being or in the capacity of.
Constituted attorney: This phrase is used to refer to a person legally empowered to act as agent for, or in behalf of, another. To convey this meaning, the use of the word ‘attorney’ is enough. The word ‘constituted’ in this pompous phrase only means to appoint. The word ‘attorney’ is generally used to refer to a lawyer appointed to represent his/her appointing client. But this word is also used to refer to a person, who is not a lawyer, appointed as a representative of the appointer generally or in a specific matter to act on behalf of the appointer, by a power of attorney or any other document. The phrase ‘authorised representative’ is appointment to convey this meaning of ‘constituted attorney.’

Case laws: The correct phrase is “case law”, even if it is to be used to refer to several cases. This phrase denotes the law based on previous judicial decisions, or precedents: distinguished from statue law; the body of law set out in judicial decisions, as distinct from statute law. When you want to refer to particular decision/s or judgment/s of a court, use the word ‘case/s’, ‘decision/s’ or ‘judgment/s’.

Adumbrate: This heavy word is found only in legal writings, eg  Some of the principles adumbrated by the American decisions may provide a useful guide ...; The counsel for the respondents have fully supported the propositions which we have adumbrated above. This word means to give a general idea or description of something without details. It can be replaced by its plain alternative outline or summarize.

Pro rata: Most legal writers use this Latin clumsy word though it has an excellent plain substitute proportionately. In any case, the phrase pro rata basis is incorrect usage; only pro rata is enough, eg instead of The liquidator will distribute surplus money on pro rata basis to the shareholders, say The liquidator will distribute surplus money pro rata to the shareholders.

In default of any agreement: The standard and commonly known meaning of the word ‘default’ is failure to do something or be somewhere when required or expected. But in the phrase stated in the left column it means in the absence of; through lack of. This meaning is not known to most people. Hence, prefer ‘absence’ to ‘default’; hence say: In absence of any agreement.

Embody: A resolution of the board of a company stated: The approval of the board is sought to the appointment of the managing subject to the terms and conditions embodied in the agreement placed on the table. And a notice of a court-convened meeting of shareholders said: A copy of the order of the High Court embodying therein the directions for convening a meeting of equity shareholders is kept available for inspection at the registered office of the company. Though embody is not strictly a legally flavoured word, its plain alternatives contain, include, set out, set forth are far better.

Postulate: This word has a plain alternative presume or assume. So, in a sentence The functions of the Central Government postulated by section … replace postulate by assume or presume. Sometimes this word is wrongly used, eg in the sentence Sections 397 and 398 postulate any member or members of the company to file an application under these sections, the word authorizes or entitles is apt.

Query: Legal writers, especially legal professionals who give opinions, use ‘query’ for ‘question’; others use ‘question’, which is a familiar word. There is no harm if you use ‘question’ instead of ‘query’.   

Querist or Queriest: This word, meaning one who queries, or questions, is not found in most English dictionaries. Besides, it offends against one of the rules of good writing, put people into your writing by their names, instead of non-human titles. Bryan Garner recommends ‘questioner’ as it is “… the ordinary, more natural term.”
 The use of ‘querist’ legal opinions, instead of referring to the name of the so-called ‘querist’ makes your writing impersonal. So, use the name of the person or company by its name (or abbreviated name) instead of ‘querist’. For example, at the beginning of your opinion say Reliance Industries Limited (‘RIL’) and then use ‘RIL’ throughout the opinion instead of ‘querist’. 

Effectuate (verb), effectual (adjective): These words have legal favour and are not used in everyday language. To effectuate means to bring about; cause to happen; effect; and effectual means producing, or able to produce, the desired effect; having legal force; valid. Effect and effective are better alternatives for effectuate and effectual.

Efficacious: Avoid this heavy word. Instead, say effective, efficient, productive or useful
Pursuant to/In pursuance of: A legalese that helps to make the writing wordy. The simple alternatives are: by, under, according to. Legal writers prefer this flaunting word to the plain alternatives, without justification.

In view of the fact that: This wordy expression is used as an introductory phrase in legal writing. It makes no contribution to the sense of the text that it follows. For example, in In view of the fact that the petitioner company did not repay the deposit on maturity, …, the phrase In view of the fact that can be replaced by as, because or since in the beginning of the sentence or it may be rewritten thus:  Because the petitioner company did not repay the deposit on maturity, …
By reason of the fact that / for the reason that: To reduce wordiness, replace these wordy phrases by because, since, or as. For example, instead of The newly acquired ship could not be put to use after its acquisition by reason of the fact that no new contract could be secured, say The newly acquired ship could not be put to use after its acquisition because no new contract could be secured.
By virtue of the fact that: This wordy phrase may be replaced by because of or sometimes simply by or under, eg in By virtue of the provisions of section …, by or under would serve the purpose. 

With immediate effect: Use plain alternative ‘immediately’ or ‘instantly’. For example, instead of This notification shall come into force with immediate effect, say This notification comes into force from … or This notification comes into force immediately

Leave of the court: The word ‘leave’ (as noun) is mainly used by the people to refer to a period of time when you are allowed to be away from work for a holiday / vacation or for a special reason. But in the phrases ‘leave of the court’ or ‘leave of absence’, it used to refer to official permission to do something. It is better to use the plain word ‘permission’ for ‘leave’.

Null and void / Absolutely null and void: Both the words ‘null’ and ‘void’ have the same meaning; hence it is better to avoid the duplet ‘null and void’. Use ‘void’.

In any manner /In any manner whatsoever: In the sentence like The company shall not in any manner whatsoever deal in its own shares, the phrase in any manner whatsoever is a needless surplusage; it doesn’t make any contribution to the sense that the sentence is expected to convey. The same effect is well achieved by The company shall not deal in its own shares.
Forthwith: This legalese has the following synonyms: immediately, at once, without delay, instantly. So immediately or at once are good plain substitutes.
Covenant (verb or noun): This word is found in only legal writings. It means promise. The word agree also is its plain alternative. So, instead of The company hereby covenants that …, say The company promises/agrees that …
Covenantee: Replace with ‘promisee.

Covenantor:  Replace with ‘promisor.

In the instant case: Replace with In the present case or, better, In this case.

The generality of the powers: A simple phrase ‘general powers’ would do the same job as this wordy phrase is employed to do. For example, instead of The power under s. 402 may be exercised without prejudice to the generality of the powers under s. 397 and 398, just say The power under s. 402 may be exercised without prejudice to the general powers under s. 397 and 398.
Stipulation: The use of condition instead of stipulation cannot make the legal document or the condition ‘stipulated’ in it invalid, because stipulation has no special meaning different than condition.

Plenary: This word means full; complete; absolute [eg plenary power]. 

Inasmuch as: This phrase is found only in legal writings. It has plain alternatives: because, since and in that. Moreover, some people write it in as much as while some in as much as. Better ban it completely. Example: instead of In the present case, there is a clear oppression in as much as additional shares were issued without offering to the other shareholders, say In the present case, there is a clear oppression because additional shares were issued without offering to the other shareholders.
Tantamount to: This pretentious word is used only in legal writing and very people to know it. Some writers use it in the same manner as amounts to (tantamounts to), while others use it omitting to. There is no justification in using it instead of its plain alternative amounts to or any other simpler words like having equal force, value, effect, etc.; equal or equivalent (to); virtually the same as.
Demurrer: This clumsy word denotes a plea for the dismissal of a lawsuit on the grounds that even if the statements of the opposing party are true, they do not sustain the claim because they are insufficient or otherwise legally defective. The plain alternatives motion to object or motion to dismiss can serve the purpose. 

With a view to / in order to: Avoid these wordy phrases and use just ‘to’. For example, in a valuation report in respect of the shares and assets in order to arrive at the reserve price, omit in order. 

All that piece or parcel: This archaic phrase is found in conveyance deed and other documents relating to land or other property. It introduces the description of the property in a conveyance. For example, All that piece and parcel of land bearing Survey No. …, admeasuring about … square meters situate at …. It means nothing more than The entire/The whole of land …. 
The rights of ingress and egress: Ingress means the right or permission to enter and egress means the right to go out.  It can be replaced with the right to enter and leave/go out.

Seisin: Often used incorrectly, this word means legal possession, especially of a freehold state. It is sometimes used by legal writers to mean ‘having control of or under control of or possessed with’, such as in this sentence: The court was held to retain seisin over the matter.

Contemplated by / in: The word ‘contemplate’ is widely used in legal writing, many times unnecessarily and sometimes wrongly. Its dictionary meaning is view, regard, think about, consider. The phrase ‘contemplated by / in’ can be easily replaced by ‘under’ or ‘in’, eg instead of saying The consent contemplated under s. 399(3) is an intelligent consent, say The consent under s. 399(3) is an intelligent consent.
Perpetual: Prefer the plain alternatives continuous, uninterrupted, or everlasting. 

Timeframe: This word is a jargon used to denote the length of time that is used or available for something. Just time, duration or period of time is enough.

Bona fidely / mala fidely: This is an incorrect use. There are no such adverbs of the modifiers bona fide and mala fide respectively.   

Pari passu: In the following provision of Table A in Schedule I to the Companies Act 1956, the Latin phrase pari passu (meaning without partiality; without preference or priority, equally, equably, fairly) does not serve any special purpose: “The rights conferred upon the holders of the shares of any class issued with preferred or other right shall not, unless otherwise expressly provided by the terms of issue of the shares of that class, be deemed to be varied by the creation or issue of further shares ranking pari passu therewith.”

This cumbersome phrase does not have any special legal meaning; it could be replaced with any of the above alternatives. Hence the regulation of Table A quoted above may be rephrased as follows: “The rights conferred upon the holders of the shares of any class issued with preferred or other right shall not, unless otherwise expressly provided by the terms of issue of the shares of that class, be deemed to be varied by the creation or issue of further shares with equal rights attached to them.”

Similarly in Where a series of debentures containing, or giving by reference to any other instrument, any charge to the benefit of which debenture holders of that series are entitled pari passu is created by a company, …, the phrase are entitled pari passu may be simplified as equally entitled.
Save as aforesaid: This phrase is used to express exclusion of something stated earlier in the same document. The phrase is both clumsy and confusing. The ‘save’ here is used in the sense ‘except’. It is better to simplify it by except as stated above or except what is stated above.

Factum:  Some legal writers use the Latin word ‘factum’ for the simple ‘fact’, without justification. 

Purview: According to Oxford Advanced Learner’s Dictionary, within / outside the purview of something means within the limits of what a person, an organization, etc. is responsible for; dealt with by a document, law, etc. when a legal writer uses this word in such a sentence as this, Section 8 must be read with section 2(9) which defines the expression 'branch office', and which excludes any establishment specified in any order made by the Central Government under section 8, from the purview of either of the two clauses (b) and (c) of that definition or this, In the absence of any data to indicate the dividing line between the remuneration payable to them for rendering technical services and that for managerial services, the entire remuneration payable to them would be deemed to fall within the purview of sections 309 and 310, it means ‘scope’. Hence prefer this word to ‘purview’.

Ambit: This word also means limits or scope, bounds; hence use the word ‘scope’.

Supra: This Latin word is used only in legal writing, mainly judgments of courts. It means: ‘earlier in this writing, above, preceding’. It is used to refer to the case or a citation already quoted in the preceding part of the same document, mostly the same or immediately preceding paragraph. But many times legal writers use it without justification, when it is possible and better to use the word ‘above’ ‘before. For example, in a judgment the judge wrote: On plain reading of the provisions of section 397, 398 and 402 of the Act which are extracted supra, …, there is no justification for using supra because above can serve the purpose better.  Alternatively, use the phrase “cited at page/para”.

Ibid: Like supra, the Latin word Ibid is often found in judgments and law books. It is an abbreviation of the word Ibidem meaning ‘in the same place; in the same case or judgment, book, paragraph, etc. 


Very few people know these words and most of the users also get confused about them, and sometimes use them wrongly. For example, strictly, supra should be used when you are referring to a case cited previously in the document or a book, but not necessarily immediately preceding the sentence which is suffixed with supra; the referred case may be several pages or paragraphs away from that sentence.


On the contrary, the word ibid is used to refer to the case cited immediately before the sentence which is suffixed with ibid. 


But often, these words are used wrongly or unmindfully. For example, in a Government’s letter to a company it was written: “I am directed to say that notwithstanding the limits of 5% and 10% of the net profits laid down in sub-section (3) of section 309 of the Companies Act, 1956, and the overall limit of 11% of the net profits as laid down in sub-section (1) of section 198 ibid of the Act….”. The Government officer who wrote this wanted to say “section 198 of that Act”, but he probably wanted to show-off his knowledge of Latin words (unnecessarily) used legal and bureaucratic writing and in that endeavour he used the ‘ibid’ which was unnecessary since the words “section 198 of the Act’ were enough.     

So, better avoid them and write in plain language ‘see above at page …; see the case cited at page …; etc. 

Peremptory: a) barring further action, debate, question, etc.; final; absolute; decisive b) not requiring that any cause be shown !a peremptory challenge of a juror" 

In its entirety: This phrase, often found in legal writings, means as a whole, rather than in parts, eg a judgment said: If the codicil is read in its entirety, it would be evident that the testator clearly provided for gift to the respondent. A better alternative is the whole of or in whole or wholly. So, you could say: If the codicil is read in whole, it would be evident that the testator clearly provided for gift to the respondent.  

In its totality / In totality: The state of being complete or whole; the whole number or amount. Better avoid it. For example instead of In totality of the facts and circumstances of the case, just say All the facts and circumstances of the case.

Bestow consideration: Instead of this woolley phrase, say, We have bestowed our best of consideration to the rival submissions of learned counsel, it sounds too wooden. So, make it simple thus: We have considered the matter or (if at all necessary) We have considered the rival submissions of learned counsel.
Duly: This word is used in tons in legal writing. No resolution is to be just passed; it is always to be ‘duly passed’; no order is to be just passed by a court; it has to be ‘duly passed’ and no application is to be just made; it has to be ‘duly made’. This is one of the numerous instances of the verbose legal writing with plenty of surplus words and phrases without any ‘due’ contribution. ‘Duly’ means in a due manner or time; properly; correctly; rightly; appropriately; and ‘due means hat is suitable or right in the circumstances. The word ‘duly’ hardly has any contribution to enhance or legalise the meaning of ‘passed’, or ‘made’. A resolution, for example, is either passed or not passed according to the applicable law or the rules. There is no third thing that requires the appendage of ‘duly’. Similarly, there is no need to add ‘due’ before ‘consideration’ or ‘process’. 

In vacuo: Avoid this Latin word meaning in a vacuum; empty. The Oxford Advanced Learner’s Dictionary gives the following meaning and illustration of the idiomatic phrase ‘in a vacuum’: existing separately from other people, events, etc. when there should be a connection: This kind of decision cannot ever be made in a vacuum.  The legal writers’ adoration for Latin words and phrases compels them to use in vacuo instead of in a vacuum. For example: Consent must imply knowledge of the necessary facts and materials which leads to the consent. Consent cannot be given in the abstract or in vacuo. 
Furnish: In legal writing, a thing is ‘furnished’, not ‘given’ or ‘supplied’. One of the guidelines plain language is: use ordinary familiar words unless legal terms with special meaning are necessary.  Following this guideline, it is better to avoid ‘furnish’ (which does not have any special legal meaning), and use ‘give’ or ‘supply’. So say: A copy of the prospectus shall, on a request being made by any person before the closing of the subscription list, be supplied/given (not furnished) to him. Similarly, Where the Registrar enters a memorandum of satisfaction in whole or in part, in pursuance of section 138 or 139, he shall supply/give (not furnish) the company with a copy of the memorandum.

With effect from: This wordy phrase (mostly made less wordy by ‘w.e.f.’) is found only in legal documents. Almost always, this phrase is written as ‘w.e.f.’. Most of the common people are not familiar with it and don’t use in their writing. For example, one wouldn’t say: We occupied this house with effect from 1 January 2006. The phrase means: starting from. There is no legal significance to the surplus words “effect from”. You can simply say ‘from’ (and sometimes ‘on’, e.g. instead of The government has cut interest rates with effect from the beginning of next month, if you say The government has cut interest rates from the beginning of next month, it wouldn’t make any difference in the meaning that the sentence is meant to convey nor will render the sentence invalid.
A leave and license agreement stated: The Licencee agrees to pay the licence fee of Rs. 10,000 per month for a term of 60 months with effect from 1 January 2007. This agreement will not be rendered invalid if it says: The Licencee agrees to pay the licence fee of Rs. 10,000 per month for a term of 60 months from 1 January 2007. Section 10FR of the Companies Act 1956 states: The Central Government shall, by notification in the Official Gazette, constitute, with effect from such date as may be specified therein, an Appellate Tribunal to be called the "National Company Law Appellate Tribunal". The section will not be rendered ineffective nor grammatically incorrect if “with effect” is omitted. 

With immediate effect: If you say that something will happen with immediate effect, you mean that it will begin to apply or be valid immediately. The legal language experts criticise this phrase for its vagueness, because it doesn’t enable the reader know the exact date or time when the stated event becomes effective. For example, when an order says, This order shall come into force with immediate effect, on which date the order will take effect (whether when it is written, signed, dispatched or received) is uncertain. Likewise, when a director of a company writes, I resign my office as a director of the company with immediate effect, it isn’t clear whether he means the date of signing the resignation letter or the date the company will receive it.

In one case, the document stated: In pursuance of this Deed of Assignment and in consideration of a sum of Rs…. paid by the Vendor, the Vendor does hereby sell, transfer and assign with immediate effect to the Purchaser the said business. A dispute having arisen between the parties whether the sale of business took place on the date of the agreement or on the date when the two companies’ boards approved it, the two parties took opposite views as to the date of sale.

When SEBI informed the stock exchanges, All Stock Exchanges shall adopt uniform norms for good/bad deliveries with immediate effect, a doubt had arisen whether it was the date of the SEBI’s circular to the stock exchanges or the date of the stock exchanges’ circular to the companies.
Sometimes, with fervor of using words and phrases with legal flavour, the writers use this phrase where it is not required. For example, in On and from the date of cancellation of the certificate the debenture trustee shall with immediate effect cease to act as debenture trustee, it is clearly mentioned that the debenture trustee will cease to act as debenture trustee from the date of cancellation of the certificate; so, the phrase ‘with immediate effect’ is superfluous.

So, try to avoid the vague expression with immediate effect and specify the exact date or time from which you want the act to be effective.

For a period of … years/months with effect from: In keeping with a distinct feature of legal writing, that is verbosity, this phrase helps make your writing unnecessarily wordy. You can simply say: For … years/months from, eg instead of The Licencee shall pay the licence fee for a period of five years with effect from the date of this agreement, say: The Licencee shall pay the licence fee for five years from the date of this agreement. 
With reasonable dispatch: This phrase, which many dictionaries classify as old-fashioned or archaic, confuses most people because of the word ‘dispatch’. In the given phrase, this word is used in the sense ‘promptness and efficiency in performance or transmission’. It means nothing different than fast, quickly and efficiently, promptly, immediately, as soon as possible.

For example, a scheme of amalgamation stated: On the Scheme being agreed to by the requisite majorities of the members, secured and unsecured creditors of the Transferor Company and the Transferee Company shall respectively, with reasonable dispatch, make necessary applications before the High Court of Judicature, Bombay for the sanction of this Scheme of Arrangement under Sections 391 and 394 of the Act. Here, the phrase with reasonable dispatch may be replaced with promptly or as soon as possible.  

Whatsoever: The word ‘whatsoever’ means ‘whatever’. Sometimes it is used in the sense ‘for all purposes’ while sometimes in the sense ‘of any kind or nature’. This word contributes nothing to the meaning. For example, in In the event of the termination of the employment of the Employee on any grounds whatsoever, the word ‘whatever’ is avoidable. So also in No ownership or tenancy rights whatsoever are being passed nor deemed to be passed to the Lessee pursuant to this Agreement. 

If at all you want to use it, use more specific and clear word or phrase. For example, instead of No other claim whatsoever will be entertained, say No other claim of any kind will be entertained. 
Per contra: In judgment, the learned Judge wrote: Learned counsel for the defendant, per contra, submitted that ….  The preposition ‘contra’ means against, in opposition or contrast to and the adverbial phrase ‘per contra’ means on the contrary; by way of contrast; as an offset. So, ‘per contra’, unfamiliar to most people can be replaced with ‘on the contrary’, eg Learned counsel for the defendant, on the contrary, submitted that …. or On the contrary, learned counsel for the defendant said/stated/submitted that ….

TO ALL TO WHOM THESE PRESENTS COME / SEND GREETINGS / BE IT KNOWN BY THESE PRESENTS / KNOW ALL MEN BY THESE PRESENTS / NOW KNOW YE AND THESE PRESENTS WITNESS: These clumsy, convoluted and antiquated phrases are found in a legal document called ‘power of attorney’ without any justification. No one knows what these phrases mean and what purpose they serve and whether their presence is necessary for the power of attorney to be valid and effective.  They are not necessary; hence omit them. Simply say, I appoint …. as my attorney/authorized representative to exercise on my behalf the following powers:  

5. WRITING SHORT: SHORTER SENTENCES AND SMALLER PARAGRAPHS MAKE WRITING MORE READABLE
5.1 Reading long sentences is arduous task
Legal and bureaucratic writing is often verbose and packed in stretched sentences, difficult to digest in one reading. Long-rambling sentences often puzzle the readers. They not only the purpose of any writing (to convey ideas from one mind to another with a minimum of difficulty), but also create stress for the reader and result in mental agony because it forces the reader to read the written material two or more times. Getting rid of this one unwholesome feature of writing alone would make your writing largely readable and comprehensible. Long sentences kill interest in reading and annoy the reader. The readers consider it as punishment to read long sentences. Shorter sentences have a positive psychological effect on the mind of the reader as bigger sentences frighten them and distract them from reading.
5.2 Rules of thumb

The longer a sentence is, the more difficult it is to follow. Too many long sentences ask too much of the reader. This is not to say that a reader cannot understand such sentences. It simply means that you are taxing the patience of readers when you subject them to long, involved sentences. Unfortunately, sentences are almost always too long in legal, professional and bureaucratic writing to read and understand easily. Although there is no rule on how long a sentence must be, yet a good rule of thumb is that no sentence (barring exceptional circumstance) should exceed 20-25 words; the shorter the sentence is, the easier for the reader to read and understand. 

Another rule of thumb (which helps to reduce length of a sentence) is that one sentence should include only one idea. 

Here is an example of a mammoth 157-word sentence form the listing agreement between a listed company and a stock exchange:

“The Company will fix and notify the Exchange at least twenty-one days in advance of the date on and from which the dividend on shares, interest on debentures and bonds, and redemption amount of redeemable shares or of debentures and bonds will be payable and will issue simultaneously the dividend warrants, interest warrants and cheques for redemption money of redeemable shares or of debentures and bonds, which shall be payable at par at such centres as may be agreed to between the Exchange and the Company and  which shall  be collected at par, with collection charges, if any, being  borne by the Company, in any bank in the country at centres other than the centres agreed to between the Exchange and  the Company, so as to reach the holders of shares, debentures or bonds on or before the date fixed for payment of dividend, interest on debentures or bonds or redemption money, as the case may be.”

The writer has packed the sentence with too many ideas that makes the reader’s life miserable. It was very easy to write smaller sentences and make the whole thing readable and digestible (by using the technique of vertical list which is explained later) like this:

“The Company will-

·   fix and notify the Exchange at least twenty-one days in advance of the date on and from which the dividend on shares, interest on debentures and bonds, and redemption amount of redeemable shares or of debentures and bonds will be payable; and 

·   issue simultaneously the dividend warrants, interest warrants and cheques for redemption money of redeemable shares or of debentures and bonds.

The cheque or warrant-

· shall be payable at par at such centres as may be agreed to between the Exchange and the Company;

· shall be collected at par, with collection charges, if any, being borne by the Company, in any bank in the country at centres other than the centres agreed to between the Exchange and  the Company; and

· reach the holders of shares, debentures or bonds on or before the date fixed for payment of dividend, interest on debentures or bonds or redemption money, as the case may be.”

5.3 Long-windedness makes it uninteresting to read and hard to comprehend

Long-windedness is an attribute of legal writing that makes it uninteresting to read and hard to comprehend. As against the universally accepted norm of good writing, that no sentence should exceed 15-20 words, legal writings commonly have mammoth sentences, with no justification. This unpleasant feature of legal writing, which has fallen prey to severe criticism the world over, is all-pervasive; it is seen everywhere, in statutes and in legal documents as well. The most leading offenders are statutes, rules and regulations. 

Scott A Hatch says: “Legal writing is plagued by wordiness. The writers of statutes and many case opinions must hold to the philosophy that the longer the sentence the better. Anyone who has tried to decipher the points of long-winded statutes and case summaries will attest that this is not so. Once a sentence has conveyed its point, it is best to end it and begin a new sentence.”

The New Zealand Legislative Drafting Manual  aptly remarks:


"145 A long sentence forces the reader to hold a number of ideas in suspense and tends to have a less transparent structure. It therefore places greater demands on a reader’s comprehension and memory skills. Generally, but not invariably, a sentence should not exceed 30 words length. There are a number of ways of achieving short sentences, …

146 A sentence should have one central message; it should not be overburdened with multiple messages. It is important, therefore, that the core structure of a sentence can be easily recognized by a reader. The core structure should not be obscured by multiple or complex modifying elements, particularly those positioned before the subject…” 

“No one likes to read a sentence that’s two pages long. And yet, lengthy, information-packed sentences choke many prospectuses today. To complicate matters further, these sentences are filled with jargon and legalese. The longer and more complex a sentence, the harder it is for readers to understand any single portion of it.” –A Plain English Handbook, Securities Exchange Commission, USA

Commenting on the ‘lawyers’ addiction’ to longwinded writing, Prof. Richard Wydick bemoans:

“For centuries, English-speaking lawyers have been addicted to long, complicated sentences. The long sentence habit began back when English writers used punctuation to guide oral delivery, rather than to convey meaning. In law, the long sentence habit persisted even after orderly division of thought had become routine in ordinary English prose. When lawyers write, they deliver to the reader in one gigantic package all their main themes, supporting reasons, details, qualifications, exceptions and conclusions. In particular, statutes and regulations grind on, line after line, perhaps on the theory that if the readers come a period (dot or full-stop) they will rush out to violate the law without bothering to read to the end.”

The major problem with long sentence is that it requires extra and unjustified mental exercise by the reader because while you reach the centre, you tend to forget the initial part of the sentence and while you come to the end of the sentence, you are thrown in utter confusion. 

The Opinion Writing
 fittingly explains this facet in these words:

“When someone is reading, they usually read sentence by sentence. All the information contained in a sentence is stored up in the memory until the reader reaches the end of the sentence. Only then can the information be processed and the whole message received. It is for this reason that short sentences are easier to read than long sentences. The longer the sentence, the more the reader has to remember before being able to work out what message the sentence is conveying. It follows that short sentences make it easier for the reader to take in the meaning of what is written.”

In the Austalian Government’s Plain English Manual this is stated:

“Usually a sentence has a beginning, a middle and an end. The reader can’t be sure of its structure until reaching the end, so a long sentence forces the reader to hold a number of ideas in suspense. The relationship of those ideas isn’t clear until the structure of the sentence is finally known.

Also, the more suspended ideas there are in a sentence, the more difficult it is to see its structure. Further, a long sentence presents a large number of ideas all at once. Research has shown that the average reader can hold only a few ideas at a time in the memory, before needing to pause and put them together.”

The following example from the Complete Plain Words by Sir Ernest Gowers is a classic example typical of legal writing crammed with longwinded sentences:

“Separate departments in the same premises are treated as separate premises for the purpose where separate branches of work which are commonly carried on as separate businesses in separate premises are carried on in separate departments in the same premises.”
This is sheer nonsense! The writer could have easily avoided it by writing it slightly differently like this:
“If branches of work commonly carried on as separate businesses are carried on in separate departments at the same premises, these departments will be treated as separate premises.”
5.4 Recasting a sentence to reduce length
Sometimes recasting the sentence would help to break its length so as to make it more readable, such as this one:

“The object of section 6 of the Government Savings Certificates Act, 1959, which provides for the making of nomination by holders of certificates, is to avoid the delay and expense involved in production of legal proof of succession, by enabling holders of savings certificates to nominate one or more persons to receive the amounts due in respect of such certificates in the event of their death without the production of succession certificate or other proof of title.”

If the sentence is recast by breaking it into two or more sentences, it would become easy to read and clearer:



“Section 6 of the Government Savings Certificates Act, 1959 provides for the making of nomination by holders of certificates. 
The object of the section is to avoid the delay and expense involved in production of legal proof of succession. That enables holders of savings certificates to nominate one or more persons to receive the amounts due in respect of such certificates in the event of their death without the production of succession certificate or other proof of title.”  

It is hard to understand why even the writing which is meant for common people is not written in smaller sentences so that its users can understand it easily. Take, for example, the following two passages extracted from offer document relating to a public issue by a bank.


“It is to be distinctly understood that the aforesaid permission given by SE should not in any way be deemed or construed that the Offer Document has been cleared or approved by SE; nor does it in any manner warrant, certify or endorse the correctness or completeness of any of the contents of this Offer Document, nor does it warrant that this Issuer’s securities will be listed or will continue to be listed on the Exchange; nor does it take any responsibility for the financial or other soundness of this Issuer, its promoters, its management or any scheme or project of this Issuer. 

This 103-word single-paragraph sentence is hard to digest in one reading. If the aim of any writing is (and it should be) to transfer a thought to the reader in the simplest manner with the greatest clarity, this mammoth sentence utterly fails in realizing that aim. 

Legal and business writers probably disregard this technique of writing in plain English. Most experts recommend that clear writing should have an average sentence length of 15 to 20 words. Overlong sentences are boring for the reader; they should be broken by making short sentences out of dependent clauses.


Here is one more example of one sentence containing more than a hundred words:

“Believing the physical union of the two businesses to be desirable and in the best interests of the stockholders of each corporation, the boards of directors have given further consideration to the matter and have agreed in principle on a new plan that would contemplate the transfer of the business and substantially all of the assets of the A Company to B in exchange for shares of common stock of B on a basis that would permit the distribution to the A Company stockholders of one and one-half shares of B common stock for each share of A Company common stock.”

The cumbersome sentence could have been written in four short sentences and reduced to 67 words.

“The boards of directors of companies A and B thought a merger desirable and in the interests of the stockholders. They finally agreed on a new plan. The business and substantially all assets of A will be transferred to B in exchange for B common stock. A stockhold​er will get one and one-half shares of B common stock for each share of A common stock.”

5.5 Follow the rule ‘one sentence, one idea’
To make a piece of writing digestible, the rule of “one sentence-one idea” is very helpful. In other words, for each different idea, a separate sentence should be used, and no sentence should be stuffed with too many ideas. Jack Lynch says: 

"A sentence should contain one idea though that can be a complex or compound idea. The most obscure sentences in academic writing are sentences filled to bursting. If your writing lacks clarity, check to see if a long, bad sentence might make two short, good ones. This isn't to say that all sentences should be short. Long sentences add variety, and some ideas are too complicated to fit into seven words. But don't turn your simple idea into monstrous sentences, devouring line after line without mercy."

Legal writers have a mania for long sentences; they pack several ideas in one mammoth sentence. Most paragraphs in legal documents or company resolutions are colossal structures creating most unreadable pieces of writings. Even where it is easy to construct short sentences, they wouldn't do that. See the following clause in a confidentiality agreement. 

“In providing Confidential Information hereunder, neither party hereto makes any representation or warranty, express or implied, as to the sufficiency of the Confidential Information for any purpose or of its freedom from defect, including but not limited to patent infringement, that may result from the use of the Confidential Information, nor shall either party incur any responsibility or obligation by reason of such Confidential Information, except as may be provided herein. Neither this Agreement, nor any disclosure hereunder, shall be construed to be grant by either party of any rights under their patents or other intellectual property.” 

There was no need to create this giant 97-word single sentence; it could have easily broken into three or four decipherable small sentences in this way (after eliminating unnecessary words):

“In providing Confidential Information, neither party makes any representation or warranty, express or implied, about the sufficiency of the Confidential Information for any purpose or of its freedom from defect. This includes patent infringement that may result from the use of the Confidential Information. Neither party will incur any responsibility or obligation by reason of such Confidential Information, except as provided in this Agreement. Neither this Agreement, nor any disclosure under it, shall be construed to be granted by either party of any rights under their patents or other intellectual property.”

5.6 Break down longwinded sentences into pieces 

The Plain English Story, a Plain English Campaign (UK) publication, suggests an average sentence length of 15-20 words. Readers seem to be comfortable with this length under most circumstances and most writers are capable of writing such sentences without too much effort. Occasionally a long sentence (say up to 35 words) is necessary.

 Companies often produce single sentence mammoth resolutions sometimes running into more than 100 words; a train of several ideas. Company secretaries are taught to draft resolutions like that. If you wish to make your resolution readable, you need to discard the wrong notion that a resolution has to be a single sentence gigantic structure, and follow the rule one idea one sentence. 

Take this example:

“Every member of the company holding equity shares shall be entitled to a dividend at such rate as may be declared at an annual general meeting and such dividend will be paid to those members whose names will appear on the register of members on the record date and such dividend will be paid by a cheque or dividend warrant within 30 days of the annual general meeting.”

This sentence packs three ideas in one mammoth sentence. When separated, each of the three ideas will have a separate sentence making it easy to understand:

“Every member of the company holding equity shares shall be entitled to a dividend declared at an annual general meeting. The dividend will be paid-

· to those members whose names will appear on the register of members on the record date;  
· by a cheque or dividend warrant within 30 days of the annual general meeting.”

  The length of your sentences will determine the readability of your writing as much as any other quality. That’s why readability formulas rely so heavily on sentence length.
   

It is now accepted the world over that a vital characteristic of good writing is short sentences, ordinarily not exceeding 15-20 words, except in very special circumstances. Legal writing is no exception. 

Statutes, legal documents, resolutions, notices, all flout this wholesome recipe of good writing, producing indigestible dishes. Most legal writers write with the mistaken belief that legal writing has to be written with long sentences, else they fail to convey the desired meaning and the courts would not interpret them the way the writer has intended. 

All legal writing experts are unanimous in their view that a standard length of a sentence should not ordinarily exceed 20 words except in very special circumstances. 

There is no justification for writing long sentences- not even in statutes or legal documents. To say that legal texts can’t be written in short sentences is an alibi for the writer’s apathy and inaction in taking the trouble to rewrite the text with shorter sentences. 

It is necessary to dispel the myth that short sentences cannot be written in legal writings, or that short sentences do not bring out correctly the intent of a law or a document. It is an alibi that a legal text cannot be expressed with accuracy and without ambiguity if it is written in smaller sentences.

It is an illusion that long sentences cannot be broken without changing the substance of the matter.

5.7 Paragraphing: Make smaller paragraphs
Smaller paragraphs, like shorter sentences, make writing more comfortable to read. It has a positive psychological effect on the mind of the reader, as bigger paragraphs frighten them and distract them from reading. “The longer the paragraphs the sooner the reader may tire, become confused or even give up. If the paragraphs are short, readers can control their own pace and concentrate on each main point of the document more easily.”
   

There is no rule about ideal length of a paragraph. The principle that Sir Earnest Gowers stated is, however, worth remembering: “The chief thing to remember is that, although paragraphing loses all point if the paragraphs are excessively long, the paragraph is essentially a unit of thought, not of length. Every paragraph must be homogeneous in subject matter, and sequential in treatment of it. If a single sequence of treatment of a single subject goes on so long as to make an unreasonably long paragraph, it may be divided into more than one.”

6. DISCARD THE PROVISO
6.1 The function of the ‘proviso’
Thousands of pages must have been consumed so far by the courts and writers on the interpretation of the ‘provisos’. No statute is free from the provisos. A clause, as in a document or statute, that begins with the words Provided that is called ‘proviso’; a clumsy phrase that horrifies the reader and makes statutes complex to understand and interpret.

The term ‘proviso’ is defined as a clause making some condition or stipulation; a clause in a statute, deed, or other legal document introducing a qualification or condition to some other provision, frequently the one immediately preceding the proviso itself.

The proper function of a proviso is that it qualifies the generality of the main enactment by providing an exception and taking it out as it were, from the main enactment, a portion which, but for the proviso would fall within the main enactment. Ordinarily it is foreign to the proper function of a proviso to read it as providing something by way of an addendum or dealing with a subject, which is foreign to the main enactment. The territory of a proviso therefore is to carve out an exception to the main enactment and exclude something which otherwise would have been within the section. It has to operate in the same field and if the language of the main enactment is clear, it cannot be used for the purpose of interpreting the main enactment or to exclude by implication what the enactment clearly says unless the words of the proviso are such that that is its necessary effect [see CIT v Indo Mercantile Bank Ltd. AIR 1959 SC 713]. 


However, a proviso must be construed harmoniously with the main part of the statute. It must be constructed in a manner so as to give effect of the legislative object. A proviso must not be interpreted in a manner so as to render itself otiose or ineffective, or to render the substantive provision, redundant [see Sales Tax Commissioner v B.G. Patel AIR 1995 SC 865]. 


It was observed by the Supreme Court in Balchandra Anantrao Rakvi v Ramchandra Tukaram (2001) 8 SCC 616 that the correct way to understand a proviso is to read it in the context and not in isolation.


Ordinarily proviso is an exception to the main provision but in exceptional cases a proviso can be a substantive provision itself. [Ishveralal Thakorelal Almaula v Motibhai Nagibhai AIR 1966 SC 459; Commissioner of Commercial Taxes, Board of Revenue, Madras v Ramkishan Shrikishan Jhaver AIR 1968 SC 59.

The provisos are often added not as exceptions or qualifications to the main enactment but as saving clauses, in which cases they will not be construed as controlled by the section. [Shah Bhojraj Kuverji Oil Mills and Ginning Factory v Subhash Chandra Yograj Sinha AIR 1961 SC 159]

A proviso must be limited to the subject-matter of the enacting clause. It must prima facie be read and considered in relation to the principal matter to which it is a proviso. It is not a separate or independent enactment. Words are dependent on the principal enacting words, to which they are  appended  as a proviso. They cannot be read divorced from their context. To expand the enacting clause, inflated by the proviso, since against the fundamental rule of construction that a proviso must be considered in relation to the principal matter to which it stands as a proviso. A proviso ordinarily is but a proviso, although the golden rule is to read the whole section, inclusive of the proviso, in such manner that they mutually throw light on each other and result in a harmonious construction. [Dwarka Prasad v Dwarka Das Saraf 1976 (1) SCC 128: AIR 1975 SC 1758]

Where the language of the main enactment is explicit and unambiguous, the proviso can have no repercussion on the interpretation of the main enactment, so as to exclude from it, by implication what clearly falls within its express terms. The scope of the proviso, therefore, is to carve out an exception to the main enactment and it excludes something which otherwise would have been within the rule. It has to operate in the same field and if the language of the main enactment is clear, the proviso cannot be torn apart from the main enactment nor can it be used to nullify by implication what the enactment rarely says nor set at naught the real object of the main enactment, unless the words of the proviso are such that it is its necessary effect. [Tribhovandas Haribhai Tamboli v Gujarat Revenue Tribunal AIR 1991 SC 1538:1991 (3) SCC 442].

6.2 Why are provisos obnoxious?

In fact, there is overabundance of the provisos in every statute and all statutory drafters and many readers of statutes think that proviso is essential in every statute. The truth, however, is that most provisos are avoidable and we do that that will make statutes, rules, regulations every other legal writing much less cumbersome, less painful, less wordy and less unintelligible. 

6.3 Replace ‘Provided that’ by ‘If’ or ‘However’
The best way to eliminate provisos is to replace Provided that by If or However. 

See the following example:

“The company referred to in sub-rule (1) shall file with the Registrar a certificate in the form prescribed or as near thereto as circumstances admit in respect of each financial year within thirty days from the date on which its annual general meeting was held:

Provided that where the annual general meeting of such company for any year has not been held, there shall be filed with the Registrar such certificate within thirty days from the latest day on or before which that meeting should have been held in accordance with the provisions of the Act.

Here, if the draftsman wishes to get rid of “Provided that”, he/she can divide the text in two separately numbered paragraphs and omit “Provided that”. With a little improvement, this verbose and clumsy writing can be made comprehensible as shown below:

(1) The company referred to in sub-rule (1) shall file with the Registrar a certificate in form prescribed, which may be modified if circumstances so require, for a financial year within thirty days of the annual general meeting.

(2) If the company does not hold its annual general meeting in any year, it shall file with the Registrar a certificate in form prescribed within thirty days of the last day of the statutory period for holding that meeting.

Take one more example.

(1) Every appeal shall be preferred within ninety days of the making of the direction:

Provided that an appeal may be admitted after the period aforesaid, if the appellant satisfies the court that he had sufficient cause for not preferring the appeal within that period.

This may be changed to:

(1) Every appeal shall be preferred within ninety days of the making of the direction.

(2) However, an appeal may be admitted after the period aforesaid, if the appellant satisfies the court that he had sufficient cause for not preferring the appeal within that period.

6.4 The train of provisos – a complex cobweb

Overuse of the proviso often leads to complexity and makes the writing for anyone (even the writer) difficult to decipher the exact meaning of the writing and statutory writing often leads to litigation. And in spite of hundreds of cases that the provisos land in courts for interpretation, the statutory drafters are not willing to give up their affection for the proviso.

The following train of the provisos (extracted from Schedule XIII to the Companies Act 1956) makes the writing extremely confusing for anyone to understand: 

“… Where in any financial year during the currency of tenure of the managerial person a company has no profits or its profits are inadequate, it may pay remuneration to a managerial person by way of salary, dearness allowance, perquisites and any other allowances, -


….. exceeding the ceiling  limit  of Rs. 48,00.000  per annum or Rs. 4,00.000 per month calculated on the following scale:—


Provided that the ceiling limits specified under this sub​paragraph shall apply, if- …..


Provided further that the conditions specified in the paragraph (C) shall apply in case the effective capital of the company is negative:


Provided also that the prior approval of the Central Government is obtained for payment of remuneration on the above scale if the company is a listed company or a subsidiary of a listed company.


Provided further that approval of Central Government is not required for a subsidiary of a listed company, if – ……. 



Provided further that no approval of Central Government is required if the managerial person is not having any interest in the capital of the company or its holding company, directly or indirectly or through any other statutory structures and not having any direct or indirect interest or related to directors or promoters of the company or its holding company at any time during last two years before or on the date of appointment and is having a graduate level qualification with expert and specialized knowledge in the field of his profession.”

It is not easy to understand the above text in the first reading and a reader has to make at least two or three rounds of reading to decipher what the drafter is trying to say.   

6.5 What do legal writing experts say?


Legal language experts the world over strongly and unanimously advise to avoid the use of the provisos.  A renowned American legal language expert, Bryan Garner, says:

“Don't use proviso

Legal-drafting authorities have long warned against using provided that. The phrase has three serious problems: (1) its meaning is often unclear, since it can create a condition, an exception, or an add-on; (2) its reach is often unclear, especially in a long sentence; and (3) it makes your sentence sprawl and creates more margin-to-margin text. You’re better off never using the phrase. You can always find a clearer wording.
Since provided that has as many as three meanings, the phrase is commonly ambiguous. It has been said to be equivalent to if, except and also.
But that's only the beginning of the problem. Another frequent source of litigation arises over what the phrase modifies. Does it go hack ten words? Twenty? A hundred? That depends on how long the sentence is. Believe it or not, there's a canon of construction about provisos, and the test is anything but cleat: a proviso modifies only the immediately preceding language (whatever that is), but it may be held to reach back still further to effectuate the drafters' manifest intention. This type of guidance is of little practical value.
Finally, there's the problem of the blocklike appearance that provisos commonly create. You can double or even triple the length of a sentence with a couple of ill-placed provisos. Drafters frequently do this.”

Another expert says:

“Provisos' have a long legislative history. For centuries in England, the term provided or provided that was used to introduce substantive provisions in legislation, as a contraction of the enacting formula it is provided [that]. This use has long ceased, but the term provided or provided that has survived, unique to legal writing. It has degenerated to a legal incantation ... an all-purpose conjunction, invented by lawyers but not known to or understood by grammarians'.

When properly used in modern legal drafting, proviso limit or qualify what has gone before. For this purpose, no particular formula is needed. In practice, however, provisos are typically introduced by formalistic phrases such as provided that, or provided however that. No legal precision would be lost by replacing these phrases with simple English words, like if or but or however.”

The New Zealand Legislative Drafting Manual goes to the extent of recommending total elimination of the proviso from statutory drafting. It states: 

“The traditional form of legal proviso beginning Provided that should not be used. It is an archaic, grammatically dubious form not used in ordinary communication. Ambiguity may result if it is uncertain whether the proviso is intended to be a true proviso derogating from a general provision or a parallel supplementary provision. There is no one general form with which to replace the proviso. A simple but or except that may be adequate, or the use of a separate subsection. Example: 

	Replace
	Any act or omission . . . shall constitute an offence: Provided that this subsection shall not apply to any act or omission which is expressly authorised by . . . .

	with
	Any act or omission . . . constitutes an offence; but this subsection has no effect if the act or omission is expressly authorised by . . . .

	or 
	(1) Any act or omission . . . constitutes an offence.

(2) Subsection (1) does not apply if the act or omission . . .


6.6 UK Companies Act 
The UK Companies Act 2006 has set an example of statutory drafting in plain English. It has many features of statutory drafting in plain language; it has virtually abolished the proviso. In the statute of 1300 sections, there are only three provisos. As against that, the Companies Act 1956 (India), consisting of 785 operative sections, has 304 provisos (provided that), 34 second level provisos (provided further that) and 5 third level provisos (provided also that).  

7. AVOID NON-ENGLISH WORDS AND PHRASES

7.1 Why are legal writings stuffed with Latins?

One of the features of legal writing that makes it complex and difficult for most people to read and understand is the use of non-English words and phrases, mainly Latin, by which most legal writers are highly influenced, without any justification. The use of Latin words and phrases is so rampant that virtually no piece of legal writing is free from them. The use of Latin legal maxims may be justified and excuse, but the use of other Latin words and phrases (such as vide, ad hoc, as infinitum, inter alia, modus operandi, qua or mutatis mutandis) is completely unjustifiable and inexcusable. It hampers readability of the writing and is therefore inconsistent with the Plain English tenets. It also sounds ostentatious to spread Latin words in your writing and that certainly is not (and should not be) the purpose of legal writing. 

If we choose to write, we normally intend that what we have written should be read. As Sir Ernest Gowers put it, “Writing is an instrument for conveying ideas from one mind to another; the writer's job is to make his reader apprehend his meaning readily and precisely.”
 The purpose of language is communication. We want people to read and understand what we are trying to tell them through our writing. This purpose can be achieved only if we write in the language the reader of our writing can understand the message clearly and without difficulty. If we write in a language that our readers can’t read and understand, the purpose of writing is defeat.  When you write something, you expect somebody to read it because you want it to be communicated. If you ‘communicate’ with someone, you share or exchange information news, ideas, etc. with somebody with them, for example by speaking, writing, or using equipment.  When you write to someone you are likely to be giving them information that is new to them. Your reader would like you to give them in simple, plain language so that they can easily understand what you are trying to communicate with them. So why trouble them by writing in complicated language? There cannot be ‘communication’ unless what we intend to communicate is written in the reader’s language or in a way that reader will be able to read and understand. 

The use of Latin words and phrases is in vogue by tradition and it is showiness rather than not the need of clarity of expression that forces people to use Latins. Sometimes the obsession for Latin results into mistakes but the writers do not give up the habit. For example, see the following sentence:

The Central Government has, vide its Circular dated 29.04.2011, inter alia, decided that an ad hoc committee would be set up to look into the problem.
The writer could have written it simply like this:

The Central Government has, by its Circular dated 29.04.2011, among other things, decided that a committee would be set up to look into the problem.
One of the most widely used Latin words is ‘vide’, which in most cases can be replaced by ‘by. For example, see the following sentence in a petition:

The Respondent has refused to carry out the transaction vide which the Petitioner was to become the owner of the shares.
There is absolutely no justification for using the word ‘vide’ in the above sentence.

In one order, the Latin word qua (which means as; as being; in the character/capacity/role of) was used thus: 

The Petition was qua director and not qua shareholdera. It should have been: The Petitioner’s grievances were qua director and not qua shareholder. However, better version could have been: The Petitioner’s grievances were as a director and not as a shareholder. 

In the same order it was also stated (wrongly):

The Petition is qua removal as director and not qua reduction in shareholding. Here, the sentence should have been: The Petition complains about the removal of the Petitioner as a director and not about reduction in shareholding.  

Another word used in legal writing, which most people are unaware of, is lis meaning ‘legal action’. When a legal writer says, The order sought by the Petitioner is beyond the scope of the lis, what he wants to convey is that the order sought is beyond the scope of the complaint or legal action the initiated by the suit or petition. Undoubtedly, the phrase ‘legal action’ is simpler than lis and most people can understand it. 

One of the guidelines for word choice in writing, so as to make the language plain, is the word which most people know and understand must be used rather than that which only a few people know, use and understand. 
7.2 Problems with Latin words and phrases 

There are two problems with the use of non-English words and phrases in English writing. One, except legal professionals, no one else knows them. Second, those who use them do not give their meaning. In the five English speaking nations (US, UK, Australia, Canada and New Zealand) many non-English words and phrases have been discarded from traditional style of legal writing and they have been replaced by English substitutes. Many legal writers are so much used to using vide, supra, infra, that they unnecessarily make their writings complicated and uninteresting. Many Latin words and phrases have apt plain English choices, such as ‘by’ for vide, ‘automatically’ or ‘by that very fact’ for ipso facto, ‘method’ or ‘a way of doing or accomplishing something’ for modus operandi, ‘entirely’ or ‘totally’ for in toto, etc. The use of Latin words in legal writing makes the writing pompous.   

The Plain English Story recommends:

“Jargon can take the bits of Latin or French. Writers should only use i.e., e.g., and etc. if they are sure their readers will understand them. Few
 English speakers or people whose English is their second language
 will have any idea what is meant by inter alia, pari passu, ceteris paribus, mutatis mutandis, sine die, or ipso facto. Such expressions should always be translated.”
 

The use of Latin words and phrases do unquestionably contribute to the complexity of any writing as a majority of the people are not familiar with them and they don’t use them in their formal or informal writing. The English legal language is enriched (?) by many Latin words and phrases. There are many of them which are conventionally used by the legal writers but which can be replaced by apt and comprehensible English. However, Lawyers have excessive mania for the use of the Latin words and phrases that puts the legal language beyond comprehensibility of the common people. 

7.3 Contemporary legal writing

In the UK, both Government and Judiciary have discarded the use of non-English words and phrases as a result of which, for instance, today no UK court’s judgment is found containing any Latin words and phrases (except rarely some Latin legal maxims); not even the commonly used words and phrases such as bona fide, mala fide, inter alia, supra, infra, locus standi, prima facie, e.g., viz., etc, and so on. This indeed has helped to significantly simplify the judicial writing. In the US and other English speaking countries as well things are not different, thanks to the plain English movement.

The UK judges have almost done away with the Latinism; they don’t even use the Latin words and phrases which for centuries have held ground in judicial writing, such as vide, bona fide, mala fide, inter alia, locus standi, etc. etc. 

Adam Freeman gives a brief account of developments in the US and UK on the expulsion of Latins from legal writing and concludes:

“To be fair, this is beginning to happen, at least in Britain. Almost three hundred years after Lord Raymond went to the barricades in defense of Latin, another Chief Justice, Lord Woolf, finally took up the cause of plain lan​guage. In 1999, thanks to lobbying by the Plain English Campaign and others, Woolf succeeded in largely banning Latin phrases from Britain's civil courts. By 2002, similar efforts to excise Latin from the criminal courts were under way. For common Latin expressions, Woolf provided plain English equivalents, things like "in private" instead of in camera and "advocate to the court" rather than amicus curie—much to the dismay, one imagines, of his high school Latin teacher.”

Michele M Asprey exhorts to lawyers:

“…our clients do not come to us for Latin lessons. Latin is sometime a useful shorthand among lawyers, though this is less so as the years go by. And it does tend to spread into documents and letters to clients. When it does that, it ought to be translated or cut out. The only excuse tor using Latin in a letter to your client is that your client is an ancient Roman. Of course there are some Latin phrases and symbols that have entered the English language and their meaning is well known. For example: de facto, versus, per cent, per capita, quid pro quo, ie and eg. Plain language does not require these commonly used and well understood expressions to be eliminated. But there are others that lawyers tend to use, almost as if they think everyone either already knows what they mean or is dying find out. … all of these, and the other Latin  expressions we use when we write or talk to other lawyers, can be readily translated into English when they are going into documents that are to be read by non-Roman non-lawyers: and they should be.”

According to Bryan A. Garner, “You should avoid Latin and French. First, you’ll succeed in communicating. … Imported jargon accounts for much of the obscure lawyerly tongue, which excludes all but those initiated into the legal fraternity. Simplify wherever possible. … Before putting such words on paper, question your own motives. Are you really expressing yourself, or are you trying to impress someone?”
   

7.4 A Glossary of Non-English Words and Phrases and their Plain English Alternatives
Set out below is a glossary of non-English words and phrases and their plain English alternatives, which should help legal writers in making their legal writing plain and comprehensible.
	Non-English word/phrase
	Plain English Alternative

	ab initio

Example: The contract was declared void ab initio.
	From the start/beginning/inception

Example: The contract was declared void from the beginning.

	ad hoc

Example: The Government has formed an ad hoc committee to deal with the issue of child labour in mining industry.

	Arranged for this purpose; for a particular (usu. exclusive) purpose; concerned or dealing with a specific subject, purpose, or end; for the special purpose or end presently under consideration; for the special purpose or end presently under consideration
Example: The Government has formed a committee specially to deal with the issue of child labour in mining industry.

	ad infinitum

Example: The agreement was ad infinitum as to the term.
	To infinity; endlessly; without limit; for ever

Example: The agreement was for an unlimited term.

	ad interim

Example: The court passed an ad interim order restraining the company from selling any of its assets.
	Temporary; provisional

Example: The court passed a provisional order restraining the company from selling any of its assets.

	ad valorem

Example: The excise duty was levied on sugar at 10% as valorem. 
	According to value; in proportion to the value (used especially of duties on imports that are fixed at a percentage of the value as stated on the invoice)

Example: The excise duty was levied on sugar at 10% according to the value.

	a fortiori

Example: The principle of dissolution of partnership applies a fortiori to the winding-up of private company.  
	With stronger reason; even more certain; all the more; with a yet stronger reason (than a conclusion already accepted); more conclusively

Example: The principle of dissolution of partnership applies all the more to the winding-up of private company.

	a priori
	Deductively; not based on prior study or examination 

	amicus curie
	Advocate to the court (a person, not a party to the litigation, who volunteers or is invited by the court to give advice upon some matter pending before it.)

	bona fide

Example: The board should exercise the powers bona fide for the benefit of the company.  
	Made, done, presented, etc., in good faith, honestly, without deception, collusion or fraud

Example: The board should exercise the powers in good faith for the benefit of the company.

	caveat emptor
	The principle that the buyer alone is responsible if dissatisfied; let the buyer beware: the principle that the seller of a product cannot be held responsible for its quality unless it is guaranteed in a warranty

	certiorari
	A writ issuing from a superior court calling up the record of a proceeding in an inferior court for review. Also called writ of certiorari; a writ issuing from a superior court calling up the record of a proceeding in an inferior court for review. Also called writ of certiorari.

	cestui que trust
	A person form whom another is trustee

	contra
	Against, opposite; in opposition or contrast to

	coram
	Before, in the presence of (before a court having the authority to hear and decide (the case in question).


	corpus
	The capital of a fund, as contrasted with the income

	de facto
	In fact, whether by right or not; in reality; actually existing, especially when without lawful authority

	de jure
	Rightfully; by right; according to law (distinguished from de facto)

	e. g. [exempli gratia]
	for example; for the sake of example; such as

	et al
	And others

	et cetera
	And others; and so forth; and so on; and the rest; and similar things or people

	ex gratia
	As a favour

	ex parte
	An application in a judicial hearing made by one party in the absence of the other

	ibidem (ibid)
	In the same place; in the same case or judgment, book, paragraph, etc

	i. e. [id est]
	Used to explain exactly what the previous thing that you have mentioned means

	infra
	Below; in the following pages or paragraphs

	in limine
	At the outset; on the threshold

	in r /re
	In the matter of

	in the interim
	In the meantime; meanwhile

	in specie
	In its actual state, in kind

	inter alia
	Among other things

	inter partes
	Between or among the parties

	inter se
	Between or among themselves

	inter vivos
	During lifetime

	in toto
	Entirely

	intra vires
	Within the powers of, e.g. a company

	ipse dixit
	An unproved assertion resting only on the authority of a speaker; something asserted but not proved.

	ipso facto
	By that very fact or act; by the fact itself

	lis
	Legal action

	mala fide
	Acting or done in bad faith

	mandamus
	A writ. A judicial writ from a superior court issued as a command to an inferior court (or other person) to perform a public or statutory duty 

	modus operandi
	A plan or method of working; the particular way in which a person performs a task or action

	non est

Example: The acquisition of shares by way of transfer on the part of the petitioner in violation of the articles of the association was non est in the eyes of the law. 
	

	Non obstante
	The phrase in a statute (which usually reads as follows: “Notwithstanding anything contained -------”) that is applied to give overriding effect to certain provisions over some contrary provision that may be found either in the same statute or some other stature. In other words such a clause is used to avoid the operation and effect of all contrary provisions. 

	Nisi
	Not yet final or absolute (used, esp. in law, to indicate that a judgment or decree will become final on a particular date unless set aside or invalidated by certain specified contingencies): a rule nisi; a decree nisi.

	mutatis mutandis
	In the same manner with appropriate changes for the context

	obiter dicta
	An incidental or supplementary opinion by a judge in deciding a case, upon a matter not essential to the decision, and therefore not binding as precedent; remarks of a judge which are not necessary to reaching a decision, but are made as comments, illustrations or thoughts.

	pari passu
	Without partiality; equably; fairly

	per alium
	By means of another

	per curiam
	By the court

	per diem
	Daily; for each day

	per se
	By itself, taken alone

	prima facie
	At first sight

	pro rata
	In proportion; proportionally

	pro tanto
	To that extent; for so much; as far as it goes.

	qua

Example: A member of a company qua member can make an application under section 397 of the Companies Act. 
	as; as being; in the character or capacity of

Example: A member of a company as a/ in the capacity of a  member can make an application under section 397 of the Companies Act.

	quantum
	A concrete quantity; a required or allowed amount

	quantum meruit
	As much as he deserved; as much as has been earned

	quid pro quo
	Consideration; one thing in return for another; something that is given or taken in return for something else; substitute; a thing given as compensation

	ratio decidendi
	The principle or principles of law on which the court reaches its decision. The ratio of the case has to be deduced from its facts, the reasons the court gave for reaching its decision, and the decision itself. Only the ratio of a case is binding on inferior courts, by reason of the doctrine of precedent.

	res ipsa loquitur
	The thing speaks for itself; a principle often applied in the law of tort of negligence

	res judicata
	An issue already decided judicially

	semble
	It appears

	sic
	So; thus; used or spelt as written (usually written parenthetically to denote that a word, phrase, passage, etc., that may appear strange or incorrect has been written intentionally or has been quoted verbatim)

	simpliciter
	Without addition or qualification

	sine qua non
	An indispensable condition

	stricto sensu
	In its strict meaning

	status quoz
	

	sub judice
	In course of trial; pending before a judge or court and awaiting judicial determination; under judicial consideration and therefore prohibited from public discussion elsewhere

	suggestio falsi
	A misrepresentation of the truth whereby something incorrect is implied to be true

	supra
	Above; in the preceding pages or paragraphs

	ultra vires
	Beyond one's legal power or authority, e.g. the directors or a company

	vis-à-vis
	In relation to; compared with

	vide (videlicet)

Example: (1) The court vide its order dated … sanctioned amalgamation of the company. (2) Vide para 23 of chapter 2 for discussion on limited liability. (3) Vide our letter dated …, we have sent you an order for…
	by, see, refer to (used especially to refer a reader to parts of a text)

Example: (1) The court by its order dated … sanctioned amalgamation of the company. (2) Vide para 23 of chapter 2 for discussion on limited liability. (3) By our letter dated …, we have sent you an order for…

	viz.

Example: The company, viz. ABC Industries Ltd, was directed to pay compensation. 
	In other words; namely; that is to say

Example: The company, namely ABC Industries Ltd, was directed to pay compensation.


8. AVOID THE PASSIVE VOICE; PREFER THE ACTIVE VOICE
8.1 What do ‘active voice’ and ‘passive voice’ mean?

In the English grammar an idea can be expressed in two voices, the active voice and the passive voice. Voice is a grammatical term which is used to tell whether the subject of the sentence is ‘acting’ or is ‘receiving’ expressed by the verb. When the subject of the sentence is ‘acting’, we say that the subject is the ‘doer’ and when the subject is ‘receiving the action’, we say that the subject is the ‘receiver of the action’. 

In grammar, if a verb is in the active voice, the person who performs the action is the subject of the verb. If a verb is in the passive voice, the thing or person affected by the action is the subject of the verb.

For example, in the sentence Amit washed the car, Amit is the doer of the action of washing the car, but in the sentence The car was washed by Amit, car is the receiver of the action of washing the car. In the first sentence, the subject is Amit. He is the doer of the action because he is performing the action expressed by the verb washed. The car is receiving the action. The sentence is in the ‘active voice’. In the second sentence, the subject (Amit) is the receiver of the action instead of the doer. To express this idea, the sentence has been written in the reverse order. The receiver of the action (Car) has now become the subject and changed its place and the original subject (Amit) has also changed its position. These changes have taken the help of the verb ‘was’ before the main verb ‘washed’. 

As Bryan A. Garner says, “… if you’re active, you do things; if you’re passive, things are done to you. In an active-voice construction, the subject does something (The court dismissed the appeal. In a passive-voice construction, something is done to the subject (The appeal was dismissed y the court).
 

8.2 What’s wrong with the passive voice?
One author calls the passive voice “the most important villain of readability in business and technical writing. … Passive voice isn’t always bad, but lots of it absolutely kills readability.”  

Readers understand sentences in the active voice more quickly and easily because it follows how we think and process information. Many times the passive voice forces the readers to take extra mental steps as they convert the passive into the active.
 

The use of the passive voice, often results in a roundabout, awkward method of expression. For example, instead of saying The proposal was approved by the members by a unanimous vote, it is more natural and direct to say The members approved the proposal by a unanimous vote. 
The New Websters Practical English Handbook insists:

“In the large majority of cases, the active voice is the better form to us. Never use the passive voice, either in speaking or writing, when the active voice would be more natural or more direct. … The use of the active voice increases vividness. The passive voice expresses reversed action, since the receiver comes before the doer…. The passive voice is generally used when the subject of the sentence is indefinite, general or unimportant.” 

It is usually preferable to write in the active rather than the passive voice. Using active voice has two advantages as against the passive voice: (1) It makes the writing simpler to read and easier to comprehend; (2) It makes the writing less wordy. For example, The Board considered the Report is simpler and less wordy (5 words) than The Report was considered by the Board (7 words). Likewise, The Board shall approve the statement is certainly simpler than The statement shall be approved by the Board. Passive voice is aptly named; it is passive. Generally, sentences written in the active voice are clearer and more powerful than those written in passive voice. See the for example the following sentences:

· Passive: In pursuance of the agreement, the earnest money was paid by the Plaintiff and was received by the Defendant.

Active: In pursuance of the agreement, the Plaintiff paid the earnest money which the Defendant received.

· Passive: When a discretionary remedy is prayed for by a party, such party must come to court on proper disclosure of facts.

Active: When a party prays for discretionary remedy, such party must come to court on proper disclosure of facts. 

· Passive: It was further noted by a learned judge that Defendant had committed a breach of the agreement.

Active: The learned judge further noted that the Defendant had committed a breach of the agreement.
Legislative and other legal writers are generally very fond of the passive voice, so are company secretaries.  A company notice would always say:  A Notice is hereby given by the Company that…. rather than The Company gives notice…., and a resolution would often say: Approval be and is accorded by the Board…. rather than The Board accords approval…..


The passive voice requires more words than the active voice. For example: 
· Active: You should prefer the active voice to the passive (9 words) 

The active voice should be preferred to the passive by you. (11 words)

· Active: The Board considered the Report. (5 words)
Passive: The Report was considered by the Board. (7 words)

· Active: The Court sanctioned the scheme. (5 words)
Passive: The scheme was sanctioned by the Court (7 words). 

Using the active voice has two advantages as against the passive voice: (1) It makes the writing simpler to read and easier to comprehend; (2) It makes the writing less wordy. For example, The Board considered the Report is simpler and less wordy (5 words) than The Report was considered by the Board (7 words). Likewise, The Board shall approve the statement is certainly simpler than The statement shall be approved by the Board. Generally, sentences written in the active voice are clearer and more powerful than those written in passive voice. Passive voice is aptly named; it is passive. 
One of the causes of complexity and verbosity of legislative and other legal writings is the overuse of the passive voice.  A company notice would always say:  A Notice is hereby given that…. rather than The Company gives notice…., and a resolution would often say: Approval be and is accorded by the Board…. rather than The Board accords approval. 

Some more examples are set out below:

	Don’t write this
	Write this

	It has been decided by the Board of Directors…. 
	The Board of Directors has decided….

	The statement shall be approved by the Board.
	The Board shall approve the statement 


	Approval be and is accorded by the Board …
	The Board accords approval …



	It is informed to you that….
	We inform you that…..

	If it is provided by the articles that …
	If the articles provide that … 

	An order was placed by ABC Company for the supply of….
	ABC Company placed an order for the supply of……..

	A tax rebate was announced by the government.
	The government announced a tax rebate.

	It is understood that…
	We understand that….

	It is thought fit to appoint a safety officer.
	We think it fit to appoint a safety officer.

	It can be opined that…
	I opine that / I am of the opinion that

	Your submissions have been carefully considered by us
	We have carefully considered your submissions

	This matter will be considered by us shortly.
	We will consider this matter shortly.

	It is respectfully submitted by the Petitioner
	The Petitioner respectfully submits

	Notice is hereby given that
	The Company / ….Ltd. gives notice that

	It is suggested/recommended that …
	I/We suggested/recommend that …

	An amount of Rs 39,000 was paid by the company to the director as commission
	The company paid the director Rs. 39,000 as commission

	Payment will be made when your letter is received. 
	We will pay this into your account when we get your letter telling us.


8.3 Advantages of active voice
Using the active voice has two main advantages as against the passive voice: 

(1) It makes the writing simpler to read and easier to comprehend; 

(2) It makes the writing less wordy. 

For example The Board considered the Report is simpler and less wordy than The Report was considered by the Board. Likewise, The Board shall approve the statement is simpler than The statement shall be approved by the Board. Generally, sentences written in the active voice are clearer and more powerful than those written in passive voice. Passive voice is aptly named; it is passive.

Readers understand sentences in the active voice more quickly and easily because it follows how we think and process information. Many times the passive voice forces the readers to take extra mental steps as they convert the passive into the active.
 

Bryan A. Garner lists the following advantages of the active voice:

· It usually requires fewer words.

· It better reflects a chronologically ordered sequence (active: actor → action → recipient or action), as opposed to the reverse (passive: recipi​ent of action → action → actor).

· It makes the reader's job easier because its syntax meets the English-speaker’s expectation that the subject of a sentence will perform the action of the verb.

· It makes the writing more vigorous and lively.

The passive voice often obscures a sentence, since the passive voice is wordier than the active voice. It is more direct to say Gopal committed the crime than it is to say- The crime was committed by Gopal. In the first sentence, written in active voice, the subject is the doer of the action expressed by the verb; the message is clear. In the second sentence, written in passive voice, the doer of the action is obscured and the message is weak.

See the following standard clause in a scheme of amalgamation (the passive voice verbs are underlined):

The accompanying Notice of the meeting is being sent pursuant to the order dated ... that was passed by the Hon’ble Bombay High Court in the above application that was made by the Applicant Company whereby a meeting of the equity shareholders of the Applicant Company was directed to be convened by the Hon'ble Court ....

Now look at the following revised clause and see for yourself whether what I stated above is true:

The Applicant Company is sending the accompanying Notice of the meeting pursuant to the order dated … that the Hon'ble Bombay High Court passed on the Applicant Company’s application by which the Hon'ble Court directed the Applicant Company to convene a meeting of its equity shareholders.....

All legal language experts strongly recommend that the use of passive voice should be avoided or, at least, minimized and the active voice should be preferred to the passive voice. 

The New Zealand Legislative Drafting Manual suggests: 

“It is usually preferable to write in the active rather than the passive voice. Example: The Minister may appoint up to 9 persons to be members of the Advisory Committee. not Up to 9 persons may be appointed by the Minister to be members of the Advisory Committee.”

Not only all plain language sponsors, but also the Governments of the Countries which promote plain language, strongly support the use of the active voice instead of the passive voice. All the Legislative Drafting Manuals of the US States suggest: Use the active voice whenever possible. In rare instances the passive voice may be used, such as when the subject of the sentence is the focus of some action to be implicitly taken by another person who is not mentioned in the sentence.
  

The use of the active voice increases vividness. The passive voice expresses reversed action, since the receiver comes before the doer.
  The active voice is usually more direct and vigorous than the passive: I shall always remember my first visit to Boston. This is much better than My first visit to Boston will always be remembered by me. The latter sentence is less direct, less bold, and less concise.
  

The use of the active voice automatically locates the principal actor - the person or entity who has a power, privilege, or duty the subject of a sentence, logically followed by the mandate imposed. Although the passive voice must be used where unidentified principals are involved, it may be employed when the use of the active voice would cause awkwardness of construction. When you use the active voice rather than passive voice, you make the doer, the action the subject and main focus of the sentence. The passive voice should usually be avoided.

A large number of statutory provisions are written in the passive voice. The legal writers seem to be under the mistaken belief that writing in the passive voice has a special significance in legal writing and interpretation of the law or documents. In fact, there is none.

8.4 Double passive- double trouble 


Since legal writers have mania for the passive voice, it is sometimes used twice or even more than twice in a sentence thereby absolutely undermining readability of the sentence.  See the following sentences: 

· It is proposed by the Board that A Ltd be amalgamated with B Ltd (The Board proposed that A Ltd be amalgamated with B Ltd).

· It has been ordered by the Judge that the property of the Company be sold and money realized be paid to the workers of the company (The Judge ordered sale of the Company’s property and payment of the money realized to its workers).

· It has been resolved by the Conference that a memorandum be submitted to the Government and that a special meeting of the members of the Association be convened for this purpose. (The Conference has resolved to submit a memorandum to the Government and to convene a special meeting of the members of the Association for this purpose.

8.5 Contracts and other legal documents

In contracts and other legal documents as well you should the active voice. For example, in the following contract clauses, the active voice (as stated in the brackets) is preferable:   

· It is hereby agreed by the Parties to the Agreement as follows: (The Parties to the Agreement hereby agree as follows:) 

· The License is hereby granted by A Ltd. to B Ltd. (A Ltd. hereby grants the License to B Ltd.)

· It is hereby represented and warranted by the Vendor to the Purchaser as follows: (The Vendor   hereby  represents and warrants to the Purchaser as follows:)

· All reasonable steps shall be taken by the Trinity Engineers to ensure that any and all of the confidential technical information (including any kind of samples) is kept secret by employees and executives of the Trinity Engineers. (The Trinity Engineers shall take all reasonable steps to ensure that any and all of the confidential technical information (including any kind of samples) is kept secret by employees and executives of the Trinity Engineers.)

· It is acknowledged by both parties that this Agreement shall not constitute the transfer of licenses or any other rights from A Ltd. to B Ltd. (Both parties acknowledge that this Agreement shall not constitute the transfer of licenses or any other rights from A Ltd. to B Ltd.)

· Any credit card bills beyond what is explicitly agreed to by the Company will not be paid by the Company. (The Company will not pay any credit card bills beyond what is explicitly agreed to by the Company. 

In particular, in the clauses which contemplate actions that are concurrent with the signing of the contract, it is better to avoid the passive voice. “One reason for this is that in the majority of passives, the passive agent is unexpressed. This raises the possibility of confusion as to who is doing the performing. Even if it clear from the context who is performing the action, or if the passive agent is explicit, using the passive also results in a wordier sentence and disrupts the ordinary sequence of events in the reader’s mind.”
        

8.6 When to prefer the passive voice 
The passive voice does have advantages. There are occasions where a writer may desire to downplay the doer of the action expressed by the verb or the doer of the action may be unimportant. In other words, when the action is important, not its actor, or when you don't know who the doer was, or when the doer is not a definite person, the passive voice is more appropriate.

Use the active voice unless the passive voice is more appropriate, such as when-
(a) the action is important, not its actor; 
(b) you don’t know who the doer was; or 
(c) the doer is not a definite person.
For example, in the sentences below, the passive voice is more appropriate: 

· No liquor will be served to persons below 21 years of age.

· The passengers are requested not to leave their baggage unattended.
· The housewife was found dead in her apartment.
· The train was stopped by pulling the chain.
· The invitation was sent to a large number of people.
· The thief was caught in the early hours of Saturday.
· During the financial year 3 meetings of the Board were​ held on 16 May 2005, 30 July 2005 and 15 September. These meetings were held in compliance with requirements of section 285 of the Act.
· All the meetings held during the Audit Period, were convened by giving notices to the Directors as required by section 286.


· A general meeting of a company may be called by giving not less than twenty-one days' notice in writing.

· If a poll is demanded on the election of the chairman it shall be taken forthwith​

· Every officer of the company who is in default shall be punishable with fine.

However, except for such cases, the use of active voice should be preferred. 

9. USE BASE VERBS - AVOID NOMINALIZATION

9.1 Stay away from nominalization- prefer verbs to nouns
In the sentence The Company made a compliance with the court’s order the noun compliance is derived from the verb comply. If you use the verb, your writing will be clearer and less wordy thus: The Company complied with the court’s order.

Similarly, The Company gave an undertaking not to make any alterations to the premises uses the nouns undertaking and alteration of the verbs undertake and alter which would make the sentence The Company undertook not to alter the premises. 

So what you do is take a verb and turn it into noun. This is called nominalization of verbs. According to Random House Webster's Unabridged Dictionary, to nominalize means 1. to convert (another part of speech) into a noun, as in changing the adjective lowly into the lowly or the verb legalize into legalization. 2. to convert (an underlying clause) into a noun phrase, as in changing he drinks to his drinking in I am worried about his drinking.
 Nominalization makes sentences longer and complicated because it adds a few words in the sentence. Writing is always simple, effective and shorter when verbs are used instead of nouns. 
 
Here are some examples:

· If they had made a decision [6 words] instead of If they had decided [4 words]. 

· In its ruling, the Court held that [7 words] [instead of The Court ruled [3 words].

· If a company commits a failure [6 words] instead of If a company fails [4 words].

· While giving a direction to the company [7 words] instead of While directing the company [4 words]. 
9.2 Why you should nominalization 
When you nominalize a verb, you have to add a few words like decided becomes making a decision and directing becomes giving a direction. When you say, The court made an interpretation of the law instead of The court interpreted the law, you have to add three words. Similarly, when The thief attempted to hit me is turned into The thief made an attempt to hit me it takes four extra words.

Nominalization thus makes your writing verbose. Not only verbosity occurs; it brings in complexity too. For example, The Prime Minister appealed to the citizens to maintain peace is plain than The Prime Minister made an appeal to the citizens to maintain peace. The reason is that verbs are action words; they express action. They convey the idea of some action and the reader understands it easily because he feels something actually happening. When you say He threw the ball, the listener feels as if he is watching the ball being thrown. This effect cannot be achieved by He made a throw of the ball. The court ordered is therefore more effective than The made/passed an order and The policeman fined him is more effective than The policeman imposed a fine on him. Verbs are vigorous words- always prefer verbs words to nouns and use them wherever you can.        

As Judge Mark Painter (United Nations Appeals Tribunal), said in his article ‘Writing smaller’, Clarity, May 2010, “Nominalization is taking a perfectly good verb, such as examine, and turning it into a noun, examination. Then you need a verb, which is always a weak one, in this case make. Make an examination of is four words, three of them useless. These are common nominalizations. See how many words you can save by turning them back into verbs. And you gain clarity.” 


Richard Wydick, Professor of Law, University of California, aptly advises:



“At its core, the law is not abstract. It is part of a real world full of people who live and move and do things to other people. Car drivers collide. Plaintiffs complain. Judges decide. Defen​dants pay.
To express this life and motion, a writer must use verbs—ac​tion words. The purest verb form is the base verb like collide, complain, decide, and pay. Base verbs are simple creatures. They cannot tolerate adornment. If you try to dress them up, you squash their life and motion. The base verb collide can be decked out as a noun, collision. Likewise, complain becomes complaint. Decide becomes decision. Pay becomes payment.
A base verb that has been turned into a noun is called a "nominalization." Lawyers and bureaucrats love nominaliza​tions. Lawyers and bureaucrats do not act—they take action. They do not assume—they make assumptions. They do not conclude—they draw conclusions.

If you use nominalizations instead of base verbs, surplus words begin to swarm like gnats. "Please state why you object to the question," comes out like this: "Please make a statement of why you are interposing an objection to the question. The base verb state can do the work all alone. But to get the same work out of statement, you need a supporting (make), an article (a) and a preposition (of). The word objection attracts a similar cloud of surplus words.” [Plain English for Lawyers, 4th edition, page 25] 

9.3 Some more examples of nominalization
Here are some sentences which use nominalization instead of verbs shown in the right-hand column.

	Do not say:
	Say:

	The Court gave consideration to the matter.
	The court considered the matter.

	The Government gave recognition to the college.
	The Government recognized the college.  

	He has sound knowledge of the law.
	He knows the law well. 

	The Company felt the need of qualified people.
	The Company needed qualified people.

	In the determination of directors’ remuneration, the previous year’s losses must be deducted. 
	To determine the directors’ remuneration, the previous year’s losses must be deducted. / In determining directors’ remuneration, the previous year’s losses must be deducted.

	This new law is applicable to every company.  
	This new law applies to every company. 

	It is dependent on Principal’s decision.
	It depends on Principal’s decision.

	Five persons were in attendance at the meeting.
	Five persons attended the meeting.

	The Board made an appointment of company secretary.  
	The Board appointed company secretary.

	Two candidates made applications.
	Two candidates applied.

	Please make the payment of your fees.
	Please pay your fees. 

	The new rules make a provision for …
	The new rules provide for …

	Before the commencement of the Act, we must take necessary steps.
	Before the Act commences, we must take necessary steps.

	The company made a donation of Rs. 10,000.
	The company donated Rs. 10,000.

	The father made a gift of his property to his daughter.
	The father gifted his property to his daughter.

	The University made an investment of Rs. 25 lacs in Government Bonds.
	The University invested of Rs. 25 lacs in Government Bonds.

	The Bank gave a loan of Rs. 2 lacs to the applicant.
	The Bank lent Rs. 2 lacs to the applicant.

	The lawyer carried out the analysis of the new law.
	The lawyer analysed the new law.

	The company effected the termination of the managing director’s services.  
	The company terminated the managing director’s services.    

	The counsel placed reliance on the judgment in … 
	The counsel relied on the judgment in …

	The officer committed a violation of the rule.
	The officer violated the rule.

	The Judge placed emphasis on clause 5 of the agreement. 
	The Judge emphasized clause 5 of the agreement. 

	The company suffered a loss of its property.
	The company lost its property 

	The Board made a decision of setting up a new unit.
	The Board decided to set up a new unit.

	The Court, in its ruling, held that …
	The Court ruled that … 

	If a company commits a failure of compliance of the law, … 
	If a  company fails to comply with the law, …

	We had a discussion about on the matter.
	We discussed the matter. 

	If compliance of this section is not made, ...
	If this section is not complied with, ...

	The lessee hereby gives an undertaking not to make any alterations to the premises.
	The lessee hereby undertakes not to make any alterations to the premises.

	Shareholders should make an application in the prescribed form.
	Shareholders should apply in the prescribed form.

	The company sent a communication to every employee regarding new rules on health and safety.
	The company communicated to every employee regarding new rules on health and safety.

	Anyone committing a contravention of the driving rules is punished with fine of rsRs. 1000.
	Anyone who contravenes of the driving rules is punished with fine of Rs. 1000.

	The development of the land was done within the budgeted expenditure.
	The land was developed within the budgeted expenditure.

	The distribution of dividend was made within 15 days after the annual general meeting.


	The dividend was distributed within 15 days after the annual general meeting. (/The company distributed dividend within 15 days after the annual general meeting.

	The new law was given effect to from 1 January 2007.
	The new law was effected (or made effective) from 1 January 2007.

	The bank sent its customers information about new deposit scheme.
	The bank informed its customers about new deposit scheme.

	The inspector carried out investigation of the case. 
	The inspector investigated the case.

	They effectively did the organization of the conference.  
	They effectively organized the conference.

	A direction was given to the company.
	The company was directed.

	There will be a stoppage of trains by drivers.
	Drivers will stop the train. 

	The implementation of the method has been done by a team.
	A team has implemented the method. 

	The Board will meet for the purpose of determination of Managing Director’s remuneration.  
	The Board will meet to determine the Managing Director’s remuneration.  

	If the liquidator makes a report to the Tribunal …
	If the liquidator reports to the Tribunal …

	Section 224 has pertinence to an auditor’s appointment 
	Section 224 pertains to auditor’s appointment 

	Section 309 makes a provision for directors’ remuneration.  
	Section 309 provides for directors’ remuneration.  

	A managing director’s appointment was made at the annual general meeting.  
	A managing director was appointed at the annual general meeting. 

	Commencement of financial year is April 1.
	Financial year commences on April 1.

	We are in agreement with you.
	We agree with you.

	The intention of the Government is to make a new law. 
	The Government intends to make a new law.

	If you wish to make improvement in your report, make it less wordy. 
	If you wish to improve your report, make it less wordy.

	If there is a continuation of the breach …..…
	If the breach continues ….….

	The termination of this Agreement may be effected by….. … 
	The Agreement may be terminated by …

	The Law Minister plans to make an amendment to the Companies Act.  
	The Minister plans to amend the Companies Act. 

	The introduction of the Bill was done on April 23.  
	The Bill was introduced on April 23.

	The counsel gave an opinion to the effect that….
	The counsel opined to the effect that…..

	The promotion of the company took place in ….
	The company was promoted in….

	This agreement is in replacement of the agreement dated ...


	This agreement replaces the agreement dated ...

	The company made a distribution of profits.
	The company distributed profits.

	The company made a payment of proper stamp duty.
	The company paid proper stamp duty.

	If a company commits a failure to comply with this provision, it is will be liable to penalty.
	If a company fails to comply with this provision, it is will be liable to penalty.

	If the company does not make compliance with this provision, it is will be liable to penalty.
	If the company does not comply with this provision, it is will be liable to penalty.

	The Board of directors consciously took a decision.
	The Board of directors consciously decided.

	The court gave a direction to the petitioner.
	The court direction the petitioner.

	The committee gave a consideration to/took into consideration the suggestions. 
	The committee considered the suggestions.



	Ten members were in attendance the meeting. 
	Ten members attended the meeting.


10. SOME USEFUL TIPS FOR EFFECTIVE AND READER-FRIENDLY WRITING STYLE AND DOCUMENT DESIGNING 
10.1 Writing names

Keep uniform style in writing names, titles, etc.
· With or without a dot after Mr, Ms, Dr, etc. Preferred: Don’t use the dot. 

· With or without a dot after initials: K R Chandratre. Preferred: Don’t use the dot.

· With or without a dot after Co, Pvt, Ltd, etc. Preferred: Don’t use the dot. 

· With or without a dot after eg, viz, ie, etc, etc. Preferred: Don’t use the dot.  

10.2 Writing dates

Dates are written in a variety of ways, eg​

· 10 August, 2007

· 10th August 2007

· 10 August 2007

· August 10, 2007

· 10-08-2007

· 10.8.2007

· 10/8/2007

· 10/08/2007

Use any simple style, eg 10 August 2007; August 10, 2007. But whatever style you choose, always be consistent with the use throughout the document. It is better to avoid the last four styles as in UK it would mean 10 August and in the US October 8.

10.3 Writing figures

As far as possible, use numbers to write figures rather than words, unless it is necessary to write words, eg​

· 2005 instead of Two thousand five.

· Rs. 200 instead of Two hundred Rupees (or Rupees Two hundred).

· 25% instead of Twenty five per cent.

· 20 January 2005 instead of Twentieth January Two Thousand Five.

· $100 instead of One hundred US dollars.

10.4 Abbreviations and acronyms

Abbreviation means a shortened or contracted form of a word or phrase, used to represent the whole, as Dr. for Doctor, U.S. for United States, lb. for pound. Acronym means a word formed from the initial letters or groups of letters of words in a set phrase or series of words, as ICSI from Institute of Company Secretaries of India, OPEC from Organization of Petroleum Exporting Countries. 

Do use abbreviations and acronyms for the words and phrases which would appear frequently in the document; it helps reduce wordiness. But maintain absolute consistency in the use of abbreviations throughout the document. For example, if you choose ‘the Act’ as the abbreviation for the Companies Act 1956, use 'the Act’ throughout the document after the first use. Otherwise, it defeats the purpose of using abbreviations and acronyms and confuses the reader.

Do not use an abbreviation or acronym if you are not going to use it in the document (may be because that is not repeated in the document.)

Do not use an abbreviation or acronym without indicating it when it is first used. In other words, do not presume the reader will understand it even if you don't indicate it.

Even if you do not use abbreviations and acronyms, be consistent in the use of any word or phrase that repeatedly used in the document. For example, do not  write 'the Companies Act, 1956', 'the Companies 'the Act', 'the 1956 Act', CA 1956, etc. at different places in same document.

When an abbreviation or acronym is to be used for a phrase and a group of words, put it after the phrase or the group where it occurs first time, into brackets in inverted commas without the words "hereinafter referred to as …"; "for short" or “hereinafter for the sake of brevity referred to as …”, etc. For example ‘the Institute of Company Secretaries of India ‘(‘ICSI’); ABC Company Limited (‘ABC’), the Companies Act 1956 (‘the Act’), etc.

Do not use in formal writing abbreviations for names of months, days, etc, eg Sept., Dec. Tues., Wed., etc.

10.5 Fonts, letter style, spacing, etc

· Keep 12 font, Times New Roman letter type, single space (except one and a half or double space in formal legal documents or the documents to be submitted to a court or judicial/quasi-judicial authority where font spacing should be 1.5 or double).

· The document should be in "justify" mode, except where "center" is required.

· Avoid using square brackets in writing unless unavoidable.

· Avoid slash generally and in cases like U/S for 'under section' or U/T for ‘Undertaking’, etc.

· Follow the 'Microsoft Word' (of Windows) style of writing. In many cases, the ‘Word’ indicates as wrong a particular way of writing; correct it according to the Word style. For example:

	Wrong
	Right
	Reason

	( Company Limited )
	(Company Limited)                                                                  
	Space between bracket and adjacent word

	Company  Limited
	Company Limited
	Space between the two words

	If section 297 (1) is not applicable because of exemption under sub-section (2) , it may nonetheless attract section 299
	If section 297(1) is not applicable because of exemption under sub​-section (2), it may nonetheless attract section 299…
	Spaces in the brackets and the space between (2) and comma is not consistent with ‘Word’ style


Write figures uniformly throughout a document, either in crores or in lacs or in thousands or in million. In documents to be submitted to courts or tribunals or other authorities, it is desirable to write all figures in crores and lacs with commas at appropriate places. For example, 12, 34, 09, 002 or 2,39,124 etc. If the rules or regulations require the figures to be written in words, follow that requirement. Otherwise, do not write figures in words. 

Begin a paragraph with "0.2" tab.

Use uniform way of indenting throughout a document.

Indent a paragraph extracted from a judgment or a book or an article, with citation of the book, judgment or article footnote. In the case of books, give correct and full details of the source, such as “Buckley on the Companies Acts, 4th edition, para 432, page 346”; “Guide to Company Directors Dr K R Chandratre, 4th edn, page 41, para 1.10”, etc.

In the case of meanings of words and phrases extracted from a dictionary, give correct and full details of the source, "Oxford Advanced Learner's Dictionary, 6th edn, page …”

10.6 Capitalization 

Avoid too many capital letters

Many people are over-zealous about capital letters at many places where it is not required. Exessive use of capital letters makes the writing awkward. The modern trend is towards less capitalization. In any case, avoid writing sentences in capital letters since, as the SEC’s Plain English Handbook rightly points out, “The capitalization and bold type attempt to catch the reader’s attention. Unfortunately, those capitals make the text difficult to read. All uppercase sentences usually bring the reader to a standstill because the shapes of words disappear, causing the reader to slow down and study each letter. Ironically, readers tend to skip sentences written in all uppercase.”   

The following rules are relevant for the capitalisation of proper nouns.
Capitalize all proper names; names of particular persons and places. 
· Mr Kishor Chandratre

· Ms Priya Krishnan

· Mumbai/New Delhi/Pune

· Greater Bombay/Greater London/New Mumbai

Capitalize names that are derived from proper names.

· Indian

· American

· Chinese

· British/English

· Chinese noodles

· English grammar

· Italian coffee

Capitalize geographic names of countries, states, continents, rivers, mountains, hills, lakes, valleys, bays, etc.

· Asia/Australia/Republic of South Africa/United States of America/England and Wales
· Bay of Bengal/Caribbean Sea/Gulf of Mexico/Salt Lake/Dal Lake/Channel Islands 
· Ganga/Bramhaputra/Godavari 
· Himalaya/Sahyadri/Alps/Kanchanjunga/Rocky Mountains 
Capiialise names of bridges, buildings, monuments, parks, ships, ports, automobiles, hotels, forts, dams, railroads, streets, etc. 
· Hotel Taj Residency/Windsor Manor/The Park
· Jawaharlal Nehru Port/Indira Docks/New York Harbour

· Parliament House/ Rashtrapati Bhavan/White House/World Trade Centre/Empire Building/Maker Chambers. 

· Brooklyn Bridge/Seal Link Bridge
Capiatalise names of historical events, historical periods, and historical documents. 

· The Gazetteer
· Bharat Chhodo Andolan
· The World War I
· Magna Chartal
· The Civil War (American)
Capitalize names of governmental bodies, institutions, departments, etc.
· Central Bureau of Investigation

· The Peoples’ House

· The House of Lords

· Supreme Court of India

· Union Public Service Commission

· The Ministry of Corporate Affairs

· State Trading Corporation

· Securities and Exchange Board of India 
· Company Law Board 
· The Board for Industrial and Financial Restructuring
Capitalize names of political parties, business organizations, clubs, chambers of commerce, companies, banks, courts, tribunals, etc.

· The Institute of Company Secretaries of India 
· Confederation of India Industry/Bombay Chambers of Commerce & Industry
· Stock Exchange Limited/The National Stock Exchange of India Limited
· HDFC Bank/ICICI Bank/State Bank of India
· Board of Control for Cricket in India
· Tata Iron & Steel Company Limited
Capitalize titles of rank 

Capitalize titles of rank when they are joined to a person's name, such as Dr., Professor, Vice Chancellor, Dean, Wing Commander, Air Chief Marshal, Prime Minister, His Highness, Her Excellency, His Lordship, CA, CS, Sir, etc.
Capitalize special days and months 

Capitalize days of the week, months of the year, holidays and days of special importance or observance, such as Monday, Friday, January, July, Independence Day, Republic Day, May Day, Labour Day, Diwali, Christmas, Mother’s Day, Good Friday, Martyr Day, etc.
The words north, east, south, and west are capitalized when they refer to sections of the country. They are not capitalized when they refer to directions.
· The sun rises in the east and sets in the west.
· I travelled ten kilometers north of Mumbai.
· The southern part of India has many old temples.
· The north Indian food is  popular in England.

· The Far East/West

· The Middle East

· The western suburbs of Mumbai.

· The Eastern Europe.

Capitalize the names of associations, buildings, churches, hotels, streets, organizations, and clubs.

· The Board of Control for Cricket in India

· Merchants Chamber of Commerce

10.7 Use minimum commas and dots

It is an outdated writing style to use too many commas in writing. Those commas which are needless should be avoided to make simple and free from complexity. For example, in the following examples the commas can and should be avoided: 

· The Companies Act, 1956

· The Companies Regulations, 1956

· 20th September, 2004.

· ABC Company, Limited.

There are several instances of the use of a comma when it is not really required and can be avoided. For example, in a letter after every part of the address or in the salutation ('Dear Mr Chandratre,') or after 'Yours sincerely', etc.

In modern business and legal English writing, in many cases, dots are considered redundant and can be avoided in many cases, e. g. Mr, Ms, Rs, Ltd, Pvt Ltd, Co, etc. or in any shortened words, such as p (page), edn(edition), SEBI (Securities and Exchange Board of India), DCA (Department of Company Affairs), NSE (National Stock Exchange), v (versus in title of a judgment), eg(e.g.), ie (i.e.), viz (viz.), etc (etc.)

Similarly, in modern business and legal English writing, commas are not used in many cases, eg- 

· In the addresses, such as- 

Dr K R Chandratre

308 Commerce Avenue 

24 Mahaganesh Colony

Paud Road

PUNE 411 038

· In the names of Acts, Rules, Regulations, etc, such as' Companies Act 1956; SEBI (Substantial Acquisition of Shares and Takeover Regulations) 1997

· In the names of companies, before the word/s 'Limited' or 'Private Limited', such as​ ‘ABC Industries Limited; XYZ Manufacturing Private Limited’

In modem business and legal English writing, hyphens are eliminated in many cases, eg Mumbai- 400001, Pune-411029.

10.8 Numbering

Use numbers uniformlly, eg 1, 2, 3, etc, or 1, 2. 3., etc; (1), (2), (3), etc. or (a), (b), (c), etc.

Use the numbers in such way as to avoid confusion when sub-numbers are to be used. For example, if you use 1, 2, 3 for the main items or paragraphs, use different styled numbers  sub-items or subparagraphs, such as 1.1, 1.2, 1.3, etc, or (b), (c), etc.

10.9 Case law references (Citations)

In almost all countries, there is a uniform system of writing case law citations, mostly documented and strictly adhered to by judges, lawyers and other legal writers. Unfortunately, in India we don’t have any such system nor is consistency maintained by any legal writers (except perhaps by some prominent law reporters such as Income Tax Cases, Company Cases, Supreme Court Cases). Interestingly, every law reporting journal does display the “Mode of Citation” (and expects everyone citing cases from it to use the mode of citation consistently; but most legal writers defy it and write citations the way they think proper. 

Perhaps, an ideal system would be to write the case title in italics and the citation in plain mode, avoid unnecessary dots and commas. For example: Pattinson v Bindhya Debi AIR 1933 Pat 196.

· Write citations of law journals consistently in the manner written in the current edition of the journal from which the case is being cited.

At the end of a case title, write an abbreviation of the court which has given the judgment. For example,

· Supreme Court (SC)

· Andhra Pradesh: (AP)

· Bombay: (Bom)

· Calcutta: (Cal)

· Delhi: (Del)

· Gujrat: (Guj)

· HimachalPradesh: (HP)

· Kamataka: (Kar)

· Kerala : (Ker)

· Madhya Pradesh: (MP)

· Madras: (Mad)

· Punjab & Haryana: (P&H)

10.10 Other matters

Avoid using ampersand '&' for 'and'. It represents the Latin word et (and).

Don't use the mark '/-' after figures, eg Rs. 2089/-.

Don't use 'M/s' before the name of a limited company. Even before the name of a partnership firm, this can be avoided.

Don’t use slash or stroke between words or phrases; it often makes the writing confusing.  Some people think that it means 'and', while some think it means 'or'. Instead, use 'and or 'or'. For example, in the sentence The Managing director/Company Secretary shall sign the report", whether either or both officers should sign the report, is not clear.


Do not use "and/or", For example, instead of writing The .managing director and/or Company Secretary may sign report", write The managing director or Company Secretary, or both, may sign the report".

Write the word 'Rupees' in full form when writing a figure in words. For example, "Rupees Ten thousand only; otherwise, use 'Rs’.

Many words require connecting hyphen. Try to know and remember them. For example, paid-up, winding-up, up-to-date, etc.


Do not leave space between every two paragraphs, except when a new paragraph begins with a new heading.


Insert page numbers at bottom (footer) center. 

When you quote something from a book or a case report, use double inverted commas; otherwise use single inverted commas.
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� Plain English for Lawyers by Richard C Wydick, 4th edn, page 11.
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� Legal Writing in Plain English by Bryan A. Garner, 2001, The University of Chicago Press, page 25.
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� The Elements of Style by William Strunk Jr. and E. B. White, 4th edition, page 18.
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