But though they are sharp, as many as 50% of the companies still have to comply with Sebi’s norms
It took the Securities and Exchange Board of India (Sebi) five years and a great deal of effort to design and institute corporate governance reforms consisting some of the best practices in leading equity markets around the world. Clause 49 of the standard listing agreement with the stock exchanges, which is the outcome of Sebi’s efforts, was formally instituted with all its reforms in 2005 and all listed companies were expected to comply with its provisions by 1 January 2006. 

The clause, initially based on the recommendations of the Kumar Mangalam Birla Committee, was amended keeping in view the fast changing global scenario and the introduction of the Sarbanes-Oxley Act in the US. The reforms it introduced were quite radical and invited a great deal of resistance from companies.

Apart from giving leeway on the issue of whistle-blowers, Sebi ignored opposition to the core provisions on the appointment of independent directors, plugged most of the loopholes therein and finally instated the revised clause. All listed companies were to compulsorily adhere to its provisions by 1 January 2006. 
Where the teeth are located
Initially it was considered to be quite harmless, as it did not have the powers to prosecute, unlike the Sarbanes-Oxley Act of the US, under which the chief executive officer and the chief financial officer of a defaulting company can be penalized and prosecuted. 
However on a careful examination by various trade organizations, it has been found that the Clause has some real sharp teeth after all. Some of the consequences of non-compliance are:
• Possible delisting under Sec 21(A) of the Securities Contracts (Regulation) Act, 1956
• A person convicted for infringement can be jailed for up to 10 years or fined up to Rs25 crore or both, under Section 23. The offence is cognizable and non-bailable under the Criminal Procedure Code.
• Under the CrPC, the police can also arrest, without a warrant, an offender of the provisions, and can search and raid his official and residential premises. 

A recent ruling of the Bombay High Court confirmed the powers of the police referred to above. 

There is a flip side to this authority. The police could be influenced by vested interests to harass the [image: image1.jpg]directors and other employees of the company. Section 26 of the Sebi Act, 1992 attempts to addresses this issue. Under the section, an offence is deemed cognizable only if the complaint is filed by Sebi. The Act does not talk of any other authority in this respect, including the Central Government. 

But since Section 25 of the SCRA is mum on whether Sebi is the only authority or not, there is scope for misuse of the powers vested with the keepers of the law. 
A question of effectiveness
Improvements in corporate governance in India have been more voluntary than enforced. Business houses like Infosys, Tata Group and the Birlas had instituted ethical and transparent governance mechanisms much before Clause 49 came into existence. 

