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DRAFT PROPOSAL

	BEST  PRACTICES  IN  COMMERCIAL  CONTRACTS  AWARDED  BY 

M/S ………………..

TO OTHERS


INTRODUCTION :
M/S……….  awardance of contracts to others will endeavor to frame all the terms and conditions of contracts and tenders by following the broad principles of best practices.

a)
Each sentence in the contract shall be identifiable with any one of the specific risk below:

 
i)

Risk of misunderstanding as to the purpose of the contract


ii)

Risk of misunderstanding as to the subject matter of the contract


iii)

Risk regarding payment / recoveries


iv)

Risk regarding performance parameters


v)

Risk regarding Quality of goods / services


vi)

Risk regarding Quantity


vii)

Risk regarding time of delivery / performance


viii)
Risk of legality of the work


ix)

Risk of title / ownership


x)

Risk of loss during transit/ performance/ fire and others


xi)

Risk of litigation / dispute


xii)

Risk of foreign exchange fluctuations


xiii)
Risk of price variation of goods / services


xiv)
Risk of alteration / variation of work


xv)

Risk of loss under 3rd party claims such as Intellectual Property, Consequential losses etc.

b)
Each sentence in contracts shall be put through the test of


i)

Clarity


ii)

Simplicity


iii)

Precision (comprehension)


iv)

Fairness (practicability)


Each sentence shall pass all the above four tests.

c)
No sentence should be longer than 26 English words.  If necessary, more sentences will be added rather than one sentence exceeding 26 English words.

d)
Maximum efforts will be made to avoid sentences containing words such as:




"Whereas……….."




"Unless otherwise provided………."




"Not withstanding…………"




"In the absence of……………"




"inclusive but not restricted to………"




"subject to the provisions of………"

STANDARDS FOR BEST PRACTICES :
Wherever models / guidelines are already drafted by reputed National or international conventions / institutions, the same will be followed as much as possible.  The following models / guidelines shall be kept in mind for contracts awarded by M/S…………………….

a)
FIDIC conditions of contracts for


i)
Building & Engineering Works designed by M/S…………’s Contractor:




"THE CONSTRUCTION CONTRACT"


ii)
Plant & Design Build for Electrical & Mechanical and for Building & Engineering Works designed by M/S……….’s Contractor:




"THE PLANT AND DESIGN BUILD CONTRACT"


iii)
EPC / Turnkey Projects: "THE EPC/ TURNKEY PROJECTS"


iv)
Value of less than U$500,000 (Rs.250 lacs):




"THE SHORT FORM CONTRACT"

b)
HSN (Harmonised System Nomenclature) Number as given in Indian Trade Classification (HS) will be indicated against any goods involved in any contract.

c)
For all import/export of goods, INCOTERMS 2000 of International Chamber of Commerce will be adopted to indicate delivery terms and price of goods. Contracts will specify that the price of the goods are (CIF, CFR…….) as per Incoterms 2000 of ICC. Wherever possible the same INCOTERMS will be used for indigenous supply contracts also.

d)
ICC 650  will be incorporated in regard to "Force Majeure" issues of a contract, with required inclusions and exclusions.

e)
ICC 581 / ADR of ICC will be incorporated for settlement of disputes between the contracting parties.

f)
ICC 650 will be used as a guideline for resolving any "Hardship" issues in a contract.

g)
International Standby Practices ISP98 of ICC will be adopted for any guarantee requirements by M/S……………... Alternately ICC 325 & 458 models may be adopted.

h)
ICC 600 will be adopted wherever payment terms are under Letters of Credit.

i)
ICC 522 will be adopted wherever payment terms are:


i)
Documents Against Payment (DP) or


ii)
Documents Against Acceptance (DA)

j)
Any cheque issued will be crossed "Account Payee" mentioning the Bank A/c Number and the Bank's Name of the payee to whom the cheques are issued.

k)
Wherever foreign exchange is involved in a contract, the contract terms will specify as follows:


The rupee equivalent of foreign exchange reimbursable by M/S…………. will be as per the following steps:



i)
Date of import order / LC whichever is earlier



ii)
Due month of payment



iii)
State Bank of India Bills Selling forward rate for the due month on the date of import order or LC (whichever is earlier).

l)
Wherever quality standards are involved, it will always be with specific reference to Indian or ISO standards.  The quality certification should be by a reputed neutral agency in that line of products / contract involved (eg SGS or Lloyds).

m)
Imposition of Liquidated Damages / Penalty by M/S…………. will be based on ICC guide on "Penalty & Liquidated Damages" or as per World Bank guidelines.

n)
Wherever on-time or before time performance of the contract will benefit M/S…. financially, M/S………… should estimate and incorporate "Bonus clause" in the contract.

o)
Wherever M/S……….. is able to start their operations on a part completed contract, the LD / Penalty, if applicable, should be charged only on the balance value of work not yet performed before the due date.

SUM – UP:

M/S……. is aware that market-forces usually determine the terms of a contract.  However, it will be M/S…….. endeavor to adopt best & fair commercial practices while awarding contracts to others.  It may happen that M/S…… is awarded “one sided” contracts by their customers based on market-forces. However it will be the endeavor of M/S….. not to stoop-down to their sub-contracts on mere “back-to-back” basis.

It will be the endeavor of M/S……… to be the “Bench-Mark” globally in “fair commercial practices”.

For the purposes of the above, M/S…….. will constitute a Contract Terms Concurrence Cell (CTCC) consisting of at least 3 persons consisting of
(a)
Finance Executive, (b) Legal Executive (c) Technical Executive.

The CTCC should approve contract documents for value of above Rs……….. .  and below Rs……….They shall not take more than 48 hours to finalise  the terms, without informing the vendor/customer
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