Non Resident Indian Investments in India 

Definitions 
Non Resident Indian  :
The term NRI is not defined in Foreign Exchange Management Act, 1999 (FEMA),

However, FEMA defines - Person Resident in India & Person Resident outside India

"Person resident outside India" means a person who is not resident in India.

“  Person to be resident in India”, has to reside in India for more than 182 days during the  previous financial year.
Exclusion : Even if he stays in India for more than 182 days, he will considered as person resident outside India, if  he
· Stays outside India for employment, 
· Gone for vocation  and 
· For any other purpose for uncertain period. 
The term NRI is defined in Income Tax Act,1961 as under : 

"Non-Resident Indian" means an individual, being a citizen of India or a person of Indian origin who is not a "resident".  Resident means a person staying in India in the Previous year for a period of 182 days or more.
Can Non Resident Indian Invest in INDIA?
According to CONSOLIDATED FDI POLICY issued by Ministry of Commerce and Industry, Government of India,

Investing as an Individual :
(i)A Non-Resident Indian (NRI) or a Person of Indian Origin (PIO) resident outside India can invest by way of contribution to the capital of a firm or a proprietary concern in India on non-repatriation basis provided; 

(a) Amount is invested by inward remittance or out of NRE/ FCNR(B)/ NRO account maintained with Authorized Dealers/Authorized banks.

(b) The firm or proprietary concern is not engaged in any agricultural/plantation or real estate business or print media sector.

(c) Amount invested shall not be eligible for repatriation outside India.

(ii) Investments with repatriation benefits: 

NRIs/PIO may seek prior permission of Reserve Bank for investment in sole proprietorship concerns/partnership firms with repatriation benefits. The application will be decided in consultation with the Government of India.

(iii) Investment by non-residents other than NRIs/PIO: 
A person resident outside India other than NRIs/PIO may make an application and seek prior approval of Reserve Bank for making  investment by way of contribution to the capital of a firm or a proprietorship concern or any association of persons in India. The application will be decided in consultation with the Government of India.

(iv)Restrictions: 
An NRI or PIO is not allowed to invest in a firm or proprietorship concern engaged in any agricultural/plantation activity or real estate business (i.e. dealing in land and immovable property with a view to earning profit or earning income there from) or engaged in Print Media. 
Investment in a Company : 

1. A non-resident entity (other than a citizen of Pakistan or an entity incorporated in

Pakistan) can invest in India, subject to the FDI Policy. A citizen of Bangladesh or an

Entity incorporated in Bangladesh can invest in India under the FDI Policy, only under the Government route.

2. NRIs resident in Nepal and Bhutan as well as citizens of Nepal and Bhutan are permitted to invest in the capital of Indian companies on repatriation basis, subject to the condition that the amount of consideration for such investment shall be paid only by way of inward remittance in free foreign exchange through normal banking channels.

3. OCBs have been derecognized as a class of Investors in India with effect from

September 16, 2003. Erstwhile OCBs which are incorporated outside India and are not

under the adverse notice of  RBI can make fresh investments under FDI Policy as

incorporated non-resident entities, with the prior approval of Government of India if the

investment is through Government route; and with the prior approval of RBI if the

investment is through Automatic route.

4. (i) An FII may invest in the capital of an Indian company either under the FDI Scheme/Policy or the Portfolio Investment Scheme. 10% individual limit and 24% aggregate limit for FII investment would still be applicable even when FIIs invest

under the FDI scheme/policy.
(ii) The Indian company which has issued shares to FIIs under the FDI Policy for

which the payment has been received directly into company’s account should report these figures separately under item no. 5 of Form FC-GPR (Annex-1) (Post issue

pattern of shareholding) so that the details could be suitably reconciled for statistical/monitoring purposes.

(iii) A daily statement in respect of all transactions (except derivative trade) have to be

submitted by the custodian bank in floppy / soft copy in the prescribed format

directly to RBI to monitor the overall ceiling/sectoral cap/statutory ceiling.
5. No person other than registered FII/NRI as per Schedules II and III of Foreign

Exchange Management (Transfer or Issue of Security by a Person Resident Outside India) Regulations of FEMA 1999, can invest/trade in capital of Indian Companies in the Indian Stock Exchanges directly i.e. through brokers like a Person Resident in India.
6. A Foreign Venture Capital Investor (FVCI) may contribute upto 100% of the

capital of a Venture Capital Fund/Indian Venture Capital Undertaking and may also set up a domestic asset management company to manage the fund. All such investments are

allowed under the automatic route subject to SEBI & RBI regulations and FDI Policy.

However FVCIs are also allowed to invest as non-resident entities in other companies

subject to FDI Policy.

Taxability in case of Commission to Non Resident Indians : 
The deduction of tax at source under section 195 would arise if the payment of commission to the non-resident agent is chargeable to tax in India. In this regard attention to CBDT Circular No. 23 dated 23rd July, 1969 is drawn where the taxability of Foreign Agents of Indian Exporters was considered along with certain other specific situations. It had been clarified then that where the non-resident agent operates outside the country, no part of his income arises in India. Further, since the payment is usually remitted directly abroad it cannot be held to have been received by or on behalf of the agent in India. Such payments were therefore held to be not taxable in India. The relevant sections, namely section 5(2) and section 9 of the Income-tax Act, 1961 not having undergone any change in this regard, the clarification in Circular No. 23 still prevails. No tax is therefore deductible under section 195 and consequently, the expenditure on export commission and other related charges payable to a non-resident for services rendered outside India becomes allowable expenditure. On being apprised of this position, the Comptroller and Auditor General have agreed to drop the objection referred to above.

