INDIAN DEPOSITORY RECEIPTS (IDR’s)

ABOUT IDR’S

An IDR is an instrument denominated in Indian Rupees in the form of a depository receipt created by a Domestic Depository (custodian of securities registered with the Securities and Exchange Board of India) against the underlying equity of issuing. An IDR represent a proportional ownership of interest in a fixed number of underlying equity shares of the issuer company (Known as “Deposited Shares”). An IDR give the holder the opportunity to hold an interest in equity shares in an overseas company. Since it is not possible to list equity shares of foreign companies in India, IDR are used as the medium to own an interest in a foreign company and can be listed in BSE and NSE. It allows investors in India to invest in foreign companies in Indian Rupees.   

LEGAL PROVISIONS OF IDR’S

The Ministry of Corporate Affairs of the Government of India, in exercise of powers available with it under section 642 read with section 605A had prescribed the Companies (Issue of Indian Depository Receipts) Rules, 2004 (IDR Rules) vide notification number GSR 131(E) dated February 23, 2004and subsequently there were amendments on the subject matter and SEBI vide its Circular No. SEBI / CFD / DIL / DIP / 20 /2006 / 3 / 4 dated April 3, 2006 issued by the Securities and Exchange Board of India (SEBI) regarding compliance of SEBI DIP Guidelines for issuance of Indian Depository Receipts by foreign companies in India.

In order to facilitate the eligible companies resident outside India to issue Indian Depository Receipts (IDRs) through a Domestic Depository and to permit persons resident in India and outside India to purchase, possess, transfer and redeem IDRs, vide APDIR Circular No.05 dated July 22, 2009 it has been decided to operationalise the IDR Rules, notified by the Government of India, as amended from time to time, with immediate effect.


Accordingly, eligible Foreign Companies may issue Indian Depository Receipts (IDRs) through a Domestic Depository. The permission has been granted subject to compliance with the Companies (Issue of Depository Receipts) Rules, 2004 and subsequent amendments made thereto and the SEBI (DIP) Guidelines, 2000 [now replaced with SEBI (ICDR) Regulations, 2009], as amended from time to time. In case of raising of funds through issuance of IDRs by financial/banking companies having presence in India, either through a branch or subsidiary, the approval of the sectoral regulator(s) such as IRDA, RBI in the case of NBFCs should be obtained before the issuance of IDRs.

THE MAIDEN IDR’S ISSUE

As we know that the IDR Rules are made by the Ministry of Corporate Affairs way back in the year 2004, but no company has shown its interest in issuing IDR’s and tapping Indian investors. In the year 2008, Standard Chartered PLC had planned to issue IDR’s but due to the global recession and the huge crash in the Indian Stock Markets, it had postponed the issue.

As we aware that India is recovering from the global slowdown and our stock market are performed quite well, Standard Chartered PLC had come out with the India’s maiden IDR issue. It has opened a new channel of investment for the Indian investors.

Standard Chartered PLC files DRHP to issue IDRs in India with SEBI on March 30, 2010.

Standard Chartered PLC is set to become the first foreign company to list in India through an Indian depository receipts (IDR) issue. Standard Chartered opened its IDR offering to Indian investors on May 25 2010. The price band for the offering is 100 (£1.47; $2.10) to 115 rupees per IDR. As per the RHP, Issue size is around $ 500 m through the issue of 220 m IDRs  through 100 % book building which is defined in Regulation 2(1)(f) of the SEBI( Issue of Capital and Disclosure Requirements) Regulations,2009. The book building process elicits demand and assesses the price for determination of the quantum or value of the IDRs as per the regulations. The listing will be expected to be in June 2010.
ELIGIBILITY NORMS FOR ISSUE OF IDR’S

The regulations relating to the issue of IDRs is contained in Securities and Exchange Board of India (Issue of Capital and Disclosure Requirements) Regulations, 2009, as revised from time to time.

According to Clause 26 in Chapter III (“Provisions as to public issue”), the following are required of any company intending to make a public issue in India:

· It has net tangible assets of at least Indian Rupee three crore in each of the preceding three full years (of twelve months each), of which not more than fifty per cent are held in monetary assets: Provided that if more than fifty per cent of the net tangible assets are held in monetary assets, the issuer has made firm commitments to utilise such excess monetary assets in its business or project; 
· It has a track record of distributable profits in terms of section 205 of the Companies Act, 1956, for at least three out of the immediately preceding five years: Provided that extraordinary items shall not be considered for calculating distributable profits; 

· It has a net worth of at least INR one crore in each of the preceding three full years (of twelve months each); 

· The aggregate of the proposed issue and all previous issues made in the same financial year in terms of issue size does not exceed five times its pre-issue net worth as per the audited balance sheet of the preceding financial year; 

· If it has changed its name within the last one year, at least fifty per cent. of the revenue for the preceding one full year has been earned by it from the activity indicated by the new name. 

Further, Clause 97 in Chapter X stipulates additional requirements from a foreign company intending to make an issue of IDRs: An issuing company making an issue of IDR shall also satisfy the following:

· the issuing company is listed in its home country; 

· the issuing company is not prohibited to issue securities by any regulatory body; 

· the issuing company has track record of compliance with securities market regulations in its home country.
PRINCIPAL PARTICIPANTS IN IDR ISSUE

A) Issuer Company

Issuer Company has to be incorporated outside India and listed in that country.

B) Domestic Depository

The Domestic Depository will issue IDR’s representing the underlying equity shares of the issuer company to investors in India. The Domestic Depository must be an Indian company appointed by the issuer company and registered as custodian of securities with the SEBI. The Domestic Depository acts as a trustee on the behalf of the IDR holders and its rights and obligations will be specified in the Deposit Agreement signed between the issuer company and the Domestic Depository.  

C) Overseas Custodian

The issuer company issues equity shares to the Overseas Custodian who holds them on behalf of the Domestic Depository and on the basis of which the Domestic Depository issues the IDR’s in India. It is a foreign entity appointed by the Domestic Depository. 
D) Registrar & Transfer Agents (R & T Agents)

R&T Agent provides services to the issuer company, the Domestic Depository and the IDR holders in India primarily being registration and transfer of IDRs in India. The services provided by them include keeping records of IDR holders, coordinating corporate actions and handling investor grievances.

RIGHTS OF THE IDR’s HOLDERS

The IDR holders have the following rights which are exercised by themselves or by Domestic Depository for and on behalf of IDR Holders:


a) An IDR Holder will be entitled to rights on an equtiable basis vis-à-vis the rights of shareholders of the issuer company in its home country.

b) Some of the basic rights include:

· Voting

· Entitlement to bonus issues

· Entitlement to dividends

· Participation in rights issue

· Participation in sub divisions and consolidations of underlying equity shares.

c) Participation in other distributions and corporate actions.

d) In case any distribution of equity shares is not possible to investors in India, the Domestic Depository will generally sell the equity shares and pay any cash to the IDR holders.

e) IDR holders will have the rights to legal recourse against the issuer company as well as the Domestic Depository as provided under the Deposit Agreement. 

IDR ISSUE PROCESS
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1. The Issuer (Foreign) Company wants to tap the Indian Investors through issue of      IDR’s 

2. The Issuer Company will appoint Overseas Custodian and issue equity shares (underlying shares) in the name of Overseas Custodian in its own home (Foreign) Currency.

3. The Issuer comapany will appoint a Domestic Depository in India. 

4. The Overseas Custodian informs and confirm the Domestic Depository regarding issue of underlying assets. 

5. Once the underlying shares are issued in the name of Overseas Depository, then on the basis of which the Domestic Depository issues IDR’s in India.

6. The Domestic Depository will comply with all the necessary legal formalities and arrange to list the IDR’s in the Indian Stock Exchange.  

7. Once the IDR’s are listed in the Indian Stock Exchange, then the investors can trade in the IDR’s.
KEY ISSUES IN IDR’s

IDR Documentation
According to SEBI guidelines, IDRs will be issued to Indian residents in the same way as domestic shares are issued. The issuer company will make a public offer in India, and residents can bid in exactly the same format and method as they bid for Indian shares. The issue process is exactly the same. The company will file a draft red herring prospectus (DRHP), which will be examined by SEBI. The general body of investors will get a chance to read and review the DRHP as it is a public document, available on the websites of SEBI and the book running lead managers. After SEBI gives its clearance, the company sets the issue dates and files the document with the Registrar of Companies. In the next step, after getting the Registrar’s registration ticket, the company can go ahead with marketing the issue. The issue will be kept open for a fixed number of days, and investors can submit their application forms at the bidding centers. The investors will bid within the price band and the final price will be decided post the closure of the Issue. The receipts will be allotted to the investors in their demat account as is done for equity shares in any public issue.

IDR Fungibility
The Indian depository Receipts shall not be automatically fungible into underlying equity shares of issuing company. IDR Holders can convert IDRs into underlying equity shares only with the prior approval of the Reserve Bank of India (RBI). Upon such exchange, individual persons resident in India are allowed to hold the underlying shares only for the purpose of sale within a period of 30 days from the date of conversion of the IDRs into underlying shares. Current regulations do not provide for exchange of equity shares into IDRs after the initial issuance i.e. reverse fungibility is not allowed.

Eligibility for investors
According to SEBI guidelines, the minimum bid amount in an IDR issue is Rs 20,000 per applicant. Like in any public issue in India, resident Indian retail (individual) investors can apply up to an amount of  Rs. 1,00,000 and Non-institutional investors (also called high networth individuals) can apply above Rs. 1,00,000 but up to applicable limits.

Reservations in IDR issues 
As per Clause 98 of Chapter X of SEBI (ICDR) Regulations 2009, at least 50% of the Issue is to be allocated to qualified Institutional Buyers (QIBs), 30% of the issue to the retail individual investors and balance 20% of the issue to non-institutional investors and employees. The ratio of non-institutional investors and employees is at the discretion of the company to decide. The issue will fail if the company does not get QIB investors to the extent of 50% of the issue size.

Investment by Persons resident in India / FIIs / NRIs in IDRs vis-a-vis applicability of FEMA Regulations
The Operation instructions under the Foreign Exchange Management Act were issued by the Reserve Bank of India on July 22, 2009 in regard to issue of IDR’s and the various relevant matters.

The FEMA Regulations shall not be applicable to persons resident in India as defined under section 2(v) of FEMA, 1999, for investing in IDRs and subsequent transfer arising out of transaction on a recognized Stock Exchange in India.  Foreign Institutional Investors (FIIs) including SEBI approved sub-accounts of the FIIs, registered with SEBI and Non-Resident Indians (NRIs) may also invest, purchase, hold and transfer IDRs of eligible Companies resident outside India and issued in the Indian capital market, subject to the Foreign Exchange Management (Transfer or Issue of Security by a Person Resident Outside India) Regulations, as amended from time to time. Further, NRIs are allowed to invest in the IDRs out of funds held in their NRE / FCNR (B) account, maintained with an Authorised Dealer / Authorised bank.
Period of redemption

IDRs shall not be redeemable into underlying equity shares before the expiry of one year period from the date of issue of the IDRs.

Taxation of IDRs
IDRs are not subject to securities transaction tax. Besides, dividends received by IDR holders will not be subject to dividend distribution tax. But, at present, exemption from long-term capital gains tax and concessional short-term capital gains are not available for secondary sales on the stock exchanges.

Thus, IDRs will be taxed at par with other assets at 20 per cent in long term Capital gain tax and 30 per cent in short – term Capital Gain tax. However, the issue is expected to be resolved with the implementation of the Direct Tax Code w.e.f. April 1, 2011.

TRANSFER & REDEMPTION OF IDR’S
At the time of redemption / conversion of IDRs into underlying shares, the Indian holders (persons resident in India) of IDRs shall comply with the provisions of the Foreign Exchange Management (Transfer or Issue of Any Foreign Security) Regulations, 2004, as amended from time to time. Accordingly, the following guidelines shall be followed, on redemption of IDRs:

1. Listed Indian companies may either sell or continue to hold the underlying shares subject to the terms and conditions as per Regulations 6B and 7 of Notification No. FEMA 120/RB-2004 dated July 7, 2004, as amended from time to time. 
2. Indian Mutual Funds, registered with SEBI may either sell or continue to hold the underlying shares subject to the terms and conditions as per Regulation 6C of Notification No. FEMA 120/RB-2004 dated July 7, 2004, as amended from time to time. 
3. Other persons resident in India including resident individuals are allowed to hold the underlying shares only for the purpose of sale within a period of 30 days from the date of conversion of the IDRs into underlying shares. 
4. The FEMA provisions shall not apply to the holding of the underlying shares, on redemption of IDRs by the FIIs including SEBI approved sub-accounts of the FIIs and NRIs. 

CONCLUSION

The pioneering act of Standard  Chartered PLC has set the ball rolling for foreign entities that are waiting in the wings to raise funds in through the Indian market.  Success will not only depend on the strength of the company issuing the instrument but also first hand knowledge of such issues which would be under the guidance of merchant bankers. Additionally the investors would have to be educated on IDRs as the instrument is new. Combination of the above is essential for the success of IDRs in the Indian Capital Market.
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