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BILL OF LADING
INTRODUCTION

The law relating to sale of goods was originally contained in chapter VII of the Indian Contract Act. It was repealed by the separate enactment namely ‘Sale of Goods Act, 1930’. As the provisions of section 76 to 123 of the Indian Contract Act were found to be inadequate to meet with rapid mercantile transactions the present ‘Sale of Goods Act, 1930’ took its birth. The Sale of Goods Act, which came into force on the first of July 1930, therefore contains provisions originally included in the Indian Contract Act (Sections 76 to 132). This Act is enacted mainly by following the principles of English Sale of Goods Act, 1893. The general provisions of the Contract Act are also applicable to the sale of goods in so far as they are not inconsistent with the express provisions of the Sale of Goods Act. This Act applies only to movable other than actionable claims and money.

Section 4 of the Sale of Goods Act defines a contract of sale as, “a contract of sale of goods is a contract whereby the seller transfers or agrees to transfer the property in goods to the buyer for a price. There may be a contract of sale between one part owner and another”. Thus the essential elements to constitute a sale are:

· A contract

· Two parties

· Transfer/delivery or agreement to transfer/deliver the property

· Subject matter of a sale

· Price.

The transfer of the property or the goods from the seller to the buyer is the most important ingredient in a contract of sale.  Sir Frederick Pollock has defined ‘delivery” as “voluntary dispossession in favour of another.” and points out that “ in all cases the essence of delivery is that the deliverer, by some apt and manifest act, puts the deliveree in the same position of control over the thing, either directly or through a custodian, which he held himself immediately before the act.”  In order to constitute a delivery there should be a voluntary transfer of possession. The effect of transfer of possession differs in different circumstances. It may, whether the delivery is made to the buyer or to some carrier or other agent on his behalf, have the effect of passing the property to him, of discharging the seller’s obligation under the contract to deliver and of divesting the seller’s lien, subject to the qualification specified in section 37(2).

 A bill of lading is a document of title, written receipt issued by a carrier, a transport company, that it has taken possession and received a item of property and usually also confirming the details of delivery (such as method, time, place or to whom), and serves as the carrier's title for the purpose of transportation. A ‘document of title’, as defined in section 2(4) of the Act, is “any document used in the ordinary course of business, purporting to authorize the possessor of the document to receive goods thereby represented.”

 In Aman v. Dover & Southbound R. Co.
, the Supreme Court of North Carolina defined the word ‘bill of lading’ and added the statement of the law that a bill of lading is not a necessary thing for the carrier to be liable for the safe delivery of the item of property. It can also be defined as an instrument issued by the carrier to the consignor, consisting of a receipt for the goods and an agreement to carry them from the place of shipment to the place of destination, is a bill of lading. Of course it is not essential that a bill of lading be issued.
BILL OF LADING- MEANING
A bill of lading serves as evidence for a contract of affreightment. This usually arises when a ship owner, or other person authorized to act on his behalf employs his vessel as a general ship by advertising that he is willing to accept cargo from people for a particular voyage.

Every bill of lading in the hands of a consignee or endorsee for valuable consideration, representing goods to have been shipped on board a vessel or train, is conclusive evidence of the shipment as against the master or other person signing the bill of lading, notwithstanding that the goods or some part thereof may not have been shipped, unless the holder of the bill of lading has actual notice, at the time of receiving it, that the goods had not in fact been laden on board, or unless the bill of lading has a stipulation to the contrary, but the master or other person so signing may exonerate himself in respect of such misrepresentation by showing that it was caused without any default on his part, and wholly by the fault of the shipper or of the holder, or of some person under whom the holder claims.

In addition to acknowledging the receipt of goods, a bill of lading indicates the particular vessel on which the goods have been placed, their intended destination, and the terms for transporting the shipment to its final destination.
TYPES OF BILLS OF LADING

The following are the different types of bills of lading

· Inland bill of lading
·  Ocean bill of lading

·  Through bill of lading and 
· Air waybill 
 An inland bill of lading is a document that establishes an agreement between a shipper and a transportation company for the transportation of goods. It is used to lay out the terms for transporting items overland to the exporter's international transportation company. 
An ocean bill of lading is a document that provides terms between an exporter and international carrier for the shipment of goods to a foreign location overseas.

A through bill of lading is a contract that covers the specific terms agreed to by a shipper and carrier. This document covers the domestic and international transportation of export merchandise. It provides the details of the agreed upon transportation between specific locations for a set monetary amount.
 An air waybill is a bill of lading that establishes terms of flights for the transportation of goods both domestically and internationally. This document also serves as a receipt for the shipper, proving the carrier's acceptance of the shipper's goods and agreement to carry those goods to a specific airport. Essentially, an air waybill is a type of through bill of lading. This is because air waybills may cover both international and domestic transportation of goods. By contrast, ocean shipments require both inland and ocean bills of lading. Inland bills of lading are necessary for the domestic transportation of goods and ocean bills of lading are necessary for the international carriage of goods. Therefore, through bills of lading may not be used for ocean shipments.

Inland and ocean bills of lading may be negotiable or non-negotiable. If the bill of lading is non-negotiable, the transportation carrier is required to provide delivery only to the consignee named in the document. If the bill of lading is negotiable, the person with ownership of the bill of lading has the right of ownership of the goods and the right to re-route the shipment.

However, it must be observed that all countries do not follow the same form of legislation globally. The broad categories may be stated as follows:
i. The Hague Rules.

ii. The Hague/Visby amendments.

iii. The Hamburg Code.

iv. Hybrid systems based on the Hague/Visby and Hamburg regimes.

FUNCTIONS OF BILL OF LADING

Before discussing the functions of bill of lading, it is necessary to look into the chain of events in a transaction in connection with bill of lading. The following are the chain of events of a transaction connected with bill of lading:

· An individual wishing to ship a consignment of goods overseas approaches a shipping line by reserving space on the vessel. This may be done directly or through an agent. 
· The carrier then instructs the place and time of delivery of the goods and the individual is then issued with a receipt indicating the type and quantity of the goods and the condition in which the carrier’s agent received them. Then, the carrier is responsible for the goods.
· The shipper, meanwhile, gets a copy of the carrier’s bill of lading form. He will enter details regarding the type, quantity of goods shipped together with any relevant marks, the port of destination and the name of the consignee. 
· The carrier’s agent will check the cargo details against the tallies at eh time of loading and will acknowledge them. 
· The freight will be calculated and then the bill will be signed and will be given to the shipper. 
· The shipper may then directly dispatch the bill to the consignee or through a bank in the case of international sales contract by documentary credit.

The consignee may decide to sell the goods while in transit. Then he may indorse the bill in favour of the purchaser. Eventually the consignee or indorsee will surrender the bill at the port of discharge in return for delivery of the goods.

Bill of lading as a receipt
When the bill of lading in the hands of the shipper, it becomes a receipt for the quantity of goods received, the condition of goods received and leading marks. However, the evidentiary value of the bills in all these cases is not the same in all case and it depends upon the circumstances of the case such as whether the bill falls within the Carriage of Goods by Sea Act 1971 or not.
Bill Of Lading Falling Within the Carriage Of Goods By Sea Act 1971
Under Article III (3) of this Act, the carrier has to include the leading marks, the number of packages or pieces or the quantity or weight of the goods and the apparent order and condition of the goods on the bill of lading. The statements made on the bill of lading are regarded as prima facie evidence of the receipt of the goods as described under III(4).

Bill Of Lading Not Falling Within the Carriage Of Goods By Sea Act 1971
Statements as to quantity:
According to Common Law, a statement specifying quantity received is a prima facie evidence of the quantity shipped. The burden of proof lies on the carrier to prove that the cargo as specified has not been shipped. This burden is an absolute one.
In the case of Smith v. Bedouin Steam Navigation Co [1896], the bill of lading stated that 1,000 bales of jute had been shipped, whereas only 988 bales were delivered. It was held that the carrier could successfully discharge the burden of proof only if he could show that the goods were not shipped, not merely that the goods may not possibly have been shipped.

There may be endorsements on the bill of lading with statements such as weight and quantity unknown and the courts recognize these, since information on quantity entered on a bill of lading is based on statements made by the shipper and which does the carrier not normally verify. However, when the statements is contained as ‘ quantity unknown’ alongside the gross weight entered by the shippers for the purposes of Section 4 the weight entered is not a representation that the quantity was shipped.

Example: A bill of lading which states that 11,000 tones of cargo were shipped ‘ quantity unknown’ means that the quantity is unknown and not that that amount of cargo was actually shipped, this would be the meaning construed by the Courts. 
According to the Hague/Visby Rules, the shipper can demand the carrier issue a bill of lading showing ‘either the number of packages or pieces, or the quantity, weight etc as furnished in writing by the shipper’. Accordingly, the carrier may use any of these three methods of quantifying cargo. However, he cannot acknowledge one kind and disclaim knowledge of others. 

In the case of Oricon v. Integraan (1967), the bills of lading acknowledged the receipt of 2,000 packages of copra cake said to weigh gross 1,05,000 Kgs for the purposes of calculating freight only. It was held that while each of the bills of lading being Hague Rules of bills of lading, acknowledged the number of packages shipped as a prima facie evidence. 
Regarding the evidentiary bill of lading is concerned; the Hague/Visby Rules serve as prima facie evidence of the amount of cargo shipped.

Statements as to condition:
This is the second type of statement, in which the bill of lading is a representation by the ship owner as to the condition in which the goods were shipped.

In Common Law, the statements as to the condition of the goods shipped are regarded as prima facie evidence in the hands of the shipper, but conclusive evidence in the hands of a bona fide purchaser.

In the case of Compania Naviera Vascongada v. Churchill (1906), the timber became badly stained with petroleum while awaiting shipment; the master nevertheless issued a bill of acknowledging that the timber had been shipped in good order and condition. It was held that the ship owners were estopped from denying the truth of the statement against the assignee of the bill. In order to make the statement in the bill of lading binding as an estoppel it is necessary that the person so acting upon it would have done so upon a prejudice, wherein in this case the defendants were prejudiced since they accepted the bills of lading as a good tender on the belief that the timber was in good condition.

The estoppel will be effective only in respect of defects, which would be apparent on a reasonable inspection by the carrier or his agents. In the case of Silver v. Ocean Steamship Co (1930), the ship owners had issued clean bill of lading covering cargo of Chinese eggs shipped in 42 - lbs square tins which were not covered with any cloth or packing. When the goods arrived at their destination in a damaged condition, the Court of Appeal held that while the ship owners were estopped from contending either the cargo was insufficiently packed or that the tins were gashed on shipment, they were not estopped from alleging that pin - hole perforations in the tins were present on shipment, since the latter would not necessarily be apparent on reasonable inspection.

Statements as to leading marks:
Where the carrier records leading marks on the bill of lading, he will not be estopped at common law from denying the goods were shipped under the marks as described in the bill. However, where the marks are essential to the identification of description of the cargo, the prima facie evidence rule is applied. The distinction between a public and a private mark is an important factor in establishing whether a mark is or is not material to the identity of the goods.

Indemnity agreements: Indemnity agreements may be agreed to be entered into by the shipper and the carrier to produce a clean bill of lading, that is, a bill of lading with no reservations on it. It affects its commercial value in number of ways:
 
i. The consignee normally relies on the bill of lading to establish whether the goods as agreed in the contract of sale have been shipped and where the bill of lading is claused he may refuse payment.

ii. Should the consignee or the shipper want to sell the cargo during transit, it is unlikely to be sold on the basis of a claused bill of lading.

iii. As a document of title the bill of lading is often used to raise money from banks and finance houses. These institutions normally prefer to lend money against a clean of lading.
 Bill of lading as evidence of contract of carriage
In the hands of the shipper a bill of lading serves as evidence of the contract of carriage though it contains the terms of carriage. The contract with the shipper is likely to have been concluded orally long before the issue of the bill of lading. The document may vary some of the agreed terms or contains terms that have not been agreed to by the parties.

In the case of Crooks v. Allan (1879) according to Lush J, a bill of lading is not a contract, only evidence of the contract. If a shipper of goods is not aware when he ships them or is not informed in the course of the shipment, that the bill of lading which will be tendered to him which will contain such a clause, he has a right to suppose that his goods are received on the usual terms.

In the case of The Ardennes (1951),the ship’s agent assured the shipper that the vessel of a consignment of oranges would sail directly to London and arrive there before 1 December. The ship however, stopped at Antwerp on her way to London and arrived at London on 4th December. When sued for breach of contract by the shipper, the ship owner relied on the bill of lading, which contained a clause giving the ship liberty to deviate during the course of her voyage. It was held that the oral evidence put forward by the shipper was admissible. 
 Bill of lading as contract of carriage
Upon endorsement to a third party, the bill of lading is a contract of carriage, but so far as the holder of the bill is the shipper, the bill of lading can be evidenced only as a carriage of contract. Any oral or written agreement between the shipper and the ship owner not expressed on the bill of lading will not affect the third party on the grounds of lack of notice. In the case of Leduc v. Ward (1888), The endorsee of a bill of lading sued the ship owner for loss to cargo due to deviation in the course. The ship owner contended that they were not liable, since the shipper was aware at the time of shipment that the ship would deviate. The court held that anything that took place between the shipper and the ship owner not embodied in the bill of lading could not affect the endorsee. 

Bill of lading as document of title
Until goods are physically delivered, the possession of the bill of lading is deemed to be constructive possession of the goods. Transfer of the bill of lading is deemed to be constructive possession of the goods. Transfer of the bill of lading by the seller to the buyer is deemed to be symbolic delivery of the goods to the buyer and the buyer, on the ship’s arrival could demand delivery of the goods.
In the case of Sanders v. MacLean (1883), the bill of lading by the law merchant is universally recognized as its symbol and the endorsement and delivery of the bill of lading operates as a symbolic delivery of the cargo.

The buyer can sell the goods on while they are at sea to the third party by simply endorsing the bill of lading and delivering it to the third party. The third party, by becoming the holder, can demand delivery of the goods on arrival.

Not all bills of lading, however, are transferable. To impart transferability to a bill of lading, it must be drafted as order bills. Upon endorsement, the endorsee takes the place of the original party to the bill of lading, and will be sue and be sued on all the terms, express and implied in the bill of lading despite privity of contract. This is due to operation of Section 2 and 3 of the Carriage of Goods by Sea Act, 1992.

A bill of lading need not be equated with a bill of exchange, which is a negotiable instrument in the strict legal sense. In the case of Gurney v. Behrend (1854) it was observed that a bill of lading is not like a bill of exchange or a promissory note, a negotiable instrument that passes by mere delivery to a bona fide transferee for valuable consideration, without regard to the title of the parties who make the transfer.

Therefore, bill of lading is a transferable document although in some jurisdictions it is considered as a negotiable instrument.

DELIVERY OF CARGO
The carrier is under an obligation to deliver the cargo only against the original bill of lading if not, then he will be liable in contract as well as in tort to the bill of lading holder. In the absence of bill of lading, if a person wishes to take delivery of the goods, then he has to prove that he is entitled to the possession of the goods and there is a reasonable explanation for such absence.

There are ‘notify party’ clauses, which are used in which case, the carrier has to notify a customs broker, banker, and warehouseman of the arrival of the goods. In some cases, though not in all, the law of country or custom itself may provide requires the production of a bill of lading. Therefore, in this case, the carrier will not be liable in non - production of the bill of lading. 

According to Clarke J, there is a difference between the law and custom and such differentiation is as follows:
Law: If it were a requirement of the law of the place of performance that the cargo must be delivered to the agent of plaintiffs with out the presentation of an original bill of lading, the defendants would have performed their obligations under the contract of carriage.

Custom: Equally, if there were a custom of the port that cargo was always delivered to the agent of the person entitled to possession without the production of the original bill of lading, delivery to the agent would probably amount to performance of the defendant’s obligations under the contract of carriage.

Practice: Practice must be distinguished from custom. A vessel may be discharged by any methods, which is consistent with the practice in the port. However, it would not be a good performance of the defendant’s obligations under the contract if it were merely the practice for vessels to deliver the goods without presentation of a bill of lading.

Forgery is a common phenomenon is in international trade. There was an issue regarding the position of the innocent carrier delivering goods against the bill of lading.

In the case of Motis Exports Ltd v. Dampskibsselskabet AF 1912 Aktieselskab Akteiselskabet Dampskibsselskabet Svendborg (2000) 
the cargo was under the Maersk Line Bills of lading which included clause 5(3)(b) which stated the carrier shall have no liability whatsoever for any loss or damage howsoever caused to the goods while in its actual or constructive possession before loading or after discharge over ship’s rail, or if applicable, on the ship’s ramp. The carriers released the goods against forged bills of lading. It was held that the delivery against an original bill of lading is obligatory and hence, delivery against a forged bill of lading will not be construed in favour of the carrier.

COMMON “LABELS” FOR BILLS OF LADING AND ANALOGOUS DOCUMENTS
 

Confusion often is created by descriptive “labels” that commonly are used to indicate the most characteristic features or functions of particular bills of lading.  That confusion is added to when the title “bill of lading” is used to describe documents that lack certain of the commercial functions or certain of the legal characteristics of a bill of lading and thus are not properly so described at all.  The following list is intended to include, and define, most of the more widely used “labels” that might cause confusion. 

Charterer’s bill: a bill of lading by virtue of which the charterer of a vessel is the contractual carrier.

Charterparty bill: a bill of lading that indicates that it is subject to a charter. Charterparty bills of lading, e.g. Congenbill, characteristically contain far fewer detailed terms on their reverse than do other bills of lading, for the very reason that most of their detailed terms are set out in the material charter.

Claused bill: a bill of lading that contains a positive notation of a defective condition or shortage either of the cargo covered or, where material, of its packaging.  (The usual qualifications such as “said to contain” and “condition, weight, etc. unknown” contain no positive notation of any defect or shortage and thus do not render a bill of lading “claused”.)

Clean bill: a bill of lading that contains no positive notation of a defective condition or shortage either of the cargo covered or, where material, of its packaging.  (A bill of lading can be “clean” although it contains no positive statement that the cargo covered was shipped “clean”.  However, such positive notation is commonly placed on the face of bills of lading.)

Combined Transport/Multimodal Transport/House to House bill: a bill of lading that covers not only carriage of cargo on an ocean going vessel but all or other stages and/or forms of carriage, e.g. carriage of the cargo by rail, road or barge from the shipper’s premises to an ocean port of shipment, from that port to an ocean port of discharge and from that port of discharge by rail, road or barge to the consignee’s premises.  The issuer of such a bill of lading generally accepts primary responsibility as carrier for all stages and forms of carriage.

Cover bill: a bill of lading issued by one carrier to another carrier that has arranged for cargo shut out from its own vessel to be shipped on the issuing carrier’s vessel. 

Feeder/Service/Cover bill: a bill of lading issued by a sub-carrier to the main carrier under a combined transport or through bill of lading, which covers only the stage and form of carriage performed by the sub-carrier, e.g. carriage by barge of parcels of cargo either from inland ports or from smaller or more remote coastal ports to a principal coastal port served by a combined transport liner service operator.  (Feeder bills of lading generally are of concern only to main carriers and sub-carriers and do not affect the relations between main carriers and shippers or consignees that are evidenced or created by the related combined transport or through bills of lading.)

Freight Forwarder’s/House bill: generally, a document with the effect of a cargo delivery order issued to a shipper of cargo by a freight forwarder, which thereafter arranges, usually as agent for the shipper, for shipment of the cargo under a combined transport or ocean bill of lading.  (However, regard must be had to the substance and not merely to the title or form of a document and a freight forwarder’s bill of lading might on its true construction be a fully transferable bill of lading and not merely a cargo delivery order; see, Sonicare International Ltd. v East Anglia Freight Terminal Ltd. et al. 

Liner bill: a bill of lading issued by a particular shipping line that offers a regular, scheduled service between specified load and discharge ports.

Ocean/Port to Port bill: the “classic” marine bill of lading which covers ocean port to ocean port carriage of cargo on a single ocean going vessel and no other stage or form of carriage.

Owner’s bill: a bill of lading by virtue of which the owner of a vessel is the contractual carrier.

Received for Shipment bill: a bill of lading containing an acknowledgement by the carrier that the cargo covered has been received by it, e.g. at a container yard, for shipment on board a vessel.  (A “received for shipment” bill of lading can be, and often is, converted to a “shipped” bill of lading by subsequent notation acknowledging that the cargo covered has been shipped on board a vessel.)

Shipped/Shipped on Board/On Board bill: a bill of lading containing an acknowledgement by the carrier that the cargo covered has been loaded on board a vessel. 

Ship’s Delivery Order: an undertaking given by a carrier, pursuant to a contract for the carriage by sea of the cargo to which the undertaking relates, to the person so identified, to deliver that cargo to a person identified therein (i.e. not a bill of lading; see, the Carriage of Goods by Sea Act 1992, section 1(4)).  SDOs generally are issued when the shipper of a bulk cargo covered by a single bill of lading wishes to split the bulk cargo and to deliver distinct parcels to a number of consignees.  SDOs will be issued to avoid problems potentially faced in procuring the surrender of the initial original bill of lading and issuing a number of different original bills of lading in substitution. 
Short Form bill: a bill of lading with fairly standard face format, but which includes a clause that incorporates the carrier’s standard conditions, and with a blank reverse, e.g. BIMCO’s Blank Back Bill.

Spent bill: a bill of lading that has been discharged by virtue of a qualitatively complete delivery by the carrier, to the person entitled to it, of the cargo that it covers and thus has ceased to be transferable.
 (However, a bill of lading that is spent prior to its transfer can still operate to transfer rights against a carrier, under the Carriage of Goods by Sea Act 1992, section 2(2), provided that the transfer occurs by virtue of a transaction effected pursuant to arrangements made before the bill of lading became spent or as a result of its rejection to the transferee, also pursuant to arrangements made before the bill of lading became spent, by another person.)

Straight bill: a bill of lading that is not transferable by either delivery or indorsement and delivery, e.g. because it is marked “not negotiable” or is not made out to “bearer”, to “order” or to “assigns”.  Straight bills of lading are used, for example, for “in house” shipments between divisions of large multinationals or when it is known for certain, prior to shipment of the cargo,that the intended consignee will not sell the cargo on.   (A straight bill of lading is properly characterized as a bill of lading but, because it lacks the characteristic of transferability, does not operate as a document of title and is not treated as a bill of lading for purposes of the Carriage of Goods by Sea Act 1992. 
Since a straight bill of lading is not a document of title, it does not attract the mandatory application of the Hague-Visby Rules as a matter of English law.
 A straight bill of lading can, however, fall within the definition of “sea waybill” adopted for purposes of the Carriage of Goods by Sea Act 1992.
  The principal difference between transferable and straight bills of lading, for purposes of the 1992 Act, thus is that the conclusive evidence provision of section 4 of the 1992 Act does not apply to straight bills of lading.) 

Switch bill: a replacement bill of lading issued at the request of a consignee seller to replace the original bill of lading issued to that seller’s supplier as shipper, so as to show the consignee seller as shipper and its own sub-purchaser as consignee.  Such bills of lading are intended to keep the identity of the supplier from the sub-purchaser and thus to prevent future direct dealings between the supplier and the sub-purchaser.  (Such bills of lading are, however, problematic, particularly if issued by charterers rather than owners. 
For example, a charterer does not have apparent or ostensible authority to issue a second set of bills of lading on behalf of the disponent owner or owner of the vessel, which therefore will not to be treated as the contractual carrier under a switch bill of lading.  Further, a switch bill of lading almost invariably will contain a statement of fact, as to the identity of the shipper of the cargo, that is known to the issuer to be inaccurate and the switch bill of lading thus can constitute a fraud on the consignee and/or contain a fraudulent misrepresentation.  Any indemnity offered to the issuer by a seller requesting a switch bill of lading thus could be unenforceable for illegality. 

PROCEDURES FOR ISSUE AND CORRECTION OF BILLS OF LADING
Issue of Bills of Lading
Generally, following full shipment of cargo under a contract of carriage, a bill of lading (or a set of 3 original bills of lading) covering that cargo is signed by the carrier or its agent and delivered to the shipper.  In practice, bills of lading sometimes are drawn up and presented or readied for signature prior to completion of loading.  However, a bill of lading should never bear a date that is earlier than the date on which the whole or last of the cargo that it covers was loaded. 
The bill of lading might be prepared by the shipper and presented to the carrier for signature, in which case it must be presented to the carrier within a reasonable time after completion of loading of the material cargo and signed by the carrier within a reasonable time of its presentation.  Otherwise, and increasingly often in practice, the bill of lading will be prepared by the carrier, principally from information supplied by the shipper, in which event it should be prepared, signed and delivered to the shipper within a reasonable time after completion of loading of its cargo.  (However, it appears that, if less than a full set of original bills of lading initially is issued, a Master, at least on orders of a charterer, remains entitled to sign a second and/or third original bill of lading, in identical form to the first original signed on completion of loading, even at the discharge port.) 

 Problems Created by Errors in Bills of Lading 

If a bill of lading as issued contains inaccuracies, which most often will occur through mere error or oversight (but appears increasingly to be occurring as a result of fraud by shippers that also are C.I.F sellers), that can result in serious problems and potential losses.  For example, the carrier might be at risk of a loss for which it will be unable to claim an indemnity from the shipper because, by error or neglect of the carrier alone, the quantity of cargo acknowledged as shipped in the bill of lading is greater than the quantity declared by the shipper as shipped and, thus, is greater than the quantity available for delivery to the consignee, as against which the bill of lading might constitute conclusive evidence of the quantity shipped.
.  To give another, and increasingly common, example, if the date on which the last of the cargo is shown to have been shipped is inaccurate, the bill of lading might be accepted on behalf of a C.I.F purchaser of the cargo who otherwise would have been entitled to reject it (as having been issued outside the contractual shipment period), resulting in claims by the consignee against the carrier either for fraudulent or negligent misrepresentation (if the carrier is implicated in the false dating of the bill of lading, e.g. because that was carried out by its loadport agent)
 or under the C.I.F contract, against the shipper, for substantial damages either for fraudulent or negligent misrepresentation or for breach of condition as to presentation of true shipping documents (which, in turn, depending on the facts, could result in a claim for indemnity or contribution by the shipper against the carrier); e.g. Procter & Gamble Philippine Manufacturing Corporation v Kurt A. Becher GmbH & Co.
 In all such cases, because the wrongful act complained of, as against the carrier, will be the deliberate or negligent making of a false statement in a bill of lading, which is neither a claim in connection with the cargo itself nor a claim related to the carriage of the cargo, it is thought that the carrier would lose all benefit of the Hague and Hague-Visby Rules, including, e.g., the benefits of the one year time bar under Article III, rule 6 and of the package or unit limitation of Article IV, rule 5; see also, Hamburg Rules, Article 17(3)-(4). 

Correction or Substitution of Bills of Lading
There might be a need to correct or amend a bill of lading after it has been issued not only because it contains an inadvertent but commercially significant error, e.g. as to the condition, quantity or date of shipment of the cargo covered, but because there is some change in circumstance subsequent to the issue of the bill of lading that renders an amendment desirable, e.g. the shipper or consignee requests a change in the named discharge port.  However, the range of commercial and legal functions of bills of lading renders such alterations problematic. 

Once a carrier has complied with a direction or request, whether from a time or voyage charterer or from a shipper, to issue a transferable bill of lading of specified content, because the bill of lading can immediately expose the carrier to contractual liabilities to third parties, that direction or request cannot subsequently be countermanded or varied. 
It thus is clear that a carrier cannot be required by a time or voyage charterer, shipper or consignee to correct or amend a transferable bill of lading after issue.  Conversely, a carrier that becomes aware of an error in an issued transferable bill of lading cannot unilaterally require a time or voyage charterer, shipper or other holder of that bill of lading to surrender the bill of lading to the carrier for correction or cancellation and substitution. 
The carrier can, however, correct an error in an issued transferable bill of lading with the concurrence of the current holder of that bill of lading, at least so long as the bill of lading remains in the hands of the shipper, whether or not it also has the concurrence of any time or voyage charterer.
  The carrier must not, under the guise of “correction”, issue a substitute bill of lading in form that is inconsistent either with the direction or instruction pursuant to which the original bill of lading was issued or with any further direction or instruction as to the content of such substitute bill of ladingthat has been given in the interim by a time or voyage charterer.  (In any event, the carrier should never issue a further original bill of lading without first procuring the surrender and cancellation of the initial original bill of lading. Ishag v Allied Bank International et al
, and Elder Dempster Lines v Ishag
, illustrate graphically the confusion and evils that can ensue if this procedure is ignored!)  But neither can the carrier be required by a time or voyage charterer to effect such a correction by cancelling the original bill of lading and issuing a different substitute bill of lading.
 
The best course generally as regards errors, assuming that the carrier can obtain the concurrence of the then holder(s) of all original bills of lading, will be for the carrier to make the necessary correction on the face of each of the original bills of lading and to initial or sign that correction,  If that were not possible, the carrier might obtain some measure of protection by creating a separate document containing the proposed correction and issuing that separate document to the shipper or to any other interested party of which the carrier was aware.  However, it is suggested that this latter option is far less satisfactory, particularly given the ease with which the bill of lading still could be transferred independently of the separate, corrective document.  (It is also thought that the adoption of the former of these options would, but that the adoption of the latter of these options probably would not, ensure that the corrected bill of lading was an acceptable shipping document for purposes of C.I.F sales (assuming, of course, that the bill of lading in its corrected form was otherwise acceptable, e.g. as to the date of shipment).
 

If substantial alteration, rather than limited correction, of an issued bill of lading is contemplated, the surrender and cancellation of all original bills of lading in a set and the issue of a different, substitute set of original bills of lading would need to be considered.  Some of the problems associated with “switch” bills of lading already have been referred to.  However, even assuming that the concurrence of the owner or owner has been obtained and that the substantial alteration proposed does not raise an issue of potential fraud or misrepresentation, great care is needed regarding the procedure adopted for cancellation and reissue.  For example, if the initial original bill of lading was issued by a loadport agent in Russia but a substitute original bill of lading would have to be issued from the charterer’s Hong Kong office, that could result in an inadvertent substitution of the Hague-Visby Rules for the Hague Rules as part of the bill of lading contract.
 
****************************
� 179 N.C. 310 (1920).


� ‘Bill of Lading’, Pratima Joglekar, Published in Legal Service India.com.


� ‘Bill of Lading’, Pratima Joglekar, Published in Legal Service India.com.





�‘AN INTRODUCTION TO BILLS OF LADING’, Karen Troy-Davies,


� HYPERLINK "http://www.essexcourt.net/uploads/publications/BILLOFLD.doc" �http://www.essexcourt.net/uploads/publications/BILLOFLD.doc�.�





� [1997] 2 Lloyd’s Rep. 48).


� See, SIAT v Tradax �.





� See, The Delfini [1990] 1 Lloyd’s Rep. 252 @ 269 per Mustill J. and [1988] 2 Lloyd’s Rep. 599. 


� See, section 1(2). 


� See, Carriage of Goods by Sea Act 1971, section 1(2). 


� See, section 1(3).


� See The Atlas [1996].�


� See, Brown Jenkinson v Percy Dalton [1957] 2 QB 621).





� The Wilomi Tanana [1993] 2 Lloyd’s Rep. 41 @ 45 per Hobhouse J. 


� See, The Mobil Courage [1987] 2 Lloyd’s Rep. 655 @ 660 per Deputy Judge A. Hamilton Q.C.


� See, The Nogar Marin [1988] 1 Lloyd’s Rep. 412.


� e.g. The Saudi Crown [1986] 1 Lloyd’s Rep. 261.


� KG [1988] 2 Lloyd’s Rep. 21. 


� The Houda [1994] 2 Lloyd’s Rep. 541 @ 558-559 per Millett LJ.; The Wilomi Tanana [1993] 2 Lloyd’s Rep. 41 @ 45 per Hobhouse J. 


� The Wilomi Tanana [1993] 2 Lloyd’s Rep. 41 @ 44 and 45 per Hobhouse J. 


� The Wilomi Tanana [1993] 2 Lloyd’s Rep. 41 @ 45-46 per Hobhouse J.


� [1981] 1 Lloyd’s Rep. 92.


� [1983] 2 Lloyd’s Rep. 548.


� The Wilomi Tanana [1993] 2 Lloyd’s Rep. 41 @ 46 per Hobhouse J. 





� See, Soules CAF v PT Transap of Indonesia, 30.07.98, Judgment of Timothy Walker J).





� See, The Atlas [1996] 1 Lloyd’s Rep. 642. 








