 
Adopt fair value of property

Q. My father had purchased a 250 sq yd plot in Chandigarh in 1968. He built a house for which no bills are available. He got the house passed and I inherited the house on the basis of his registered Will after his death in 2002. Now I intend to sell the house in September 2010. 

Kindly clarify the following assuming that the selling price of the house is Rs 1 crore. 

The cost price of the house alongwith indexation/ discounted price. What will be the amount of LTCG? 

I intend to buy a flat through a general power of attorney for Rs 40 lakh. How much LTCG will I have to pay? 

Whether I can show the flat’s sale in my LTCG return? 

When will I have to submit LTCG return? 

A.   As the house constructed by your father had been held for a period of more than three years it would be treated as a long-term capital asset. You have a right to adopt the fair value of the house property as on April 1, 1981 for the purposes of computing capital gain. The cost of house property need not be ascertained. 

There is, however, a difficulty as to the year from which the benefit of indexation should be granted for the purpose of computing capital gain. The department is of the opinion (which is based on a strict interpretation of the language used in the relevant section of the Act) that such benefit should be allowable from the year, the assessee becomes the owner of the property. For example in your case it would be the year 2002. However, in a recent decision Hon’ble ITAT (Delhi Benches) has held that such benefit should be available from the year in which the house was acquired by the previous owner. For example in your case it should be 1968. Since fair value as on April 1, 1981 is to be substituted for the cost, you should be entitled to claim indexation from this date as per the said decision. Presuming that the benefit is available from the year 1981, cost inflation index for financial year 2010-11, would be multiplied with the fair market value as on April 1, 1981 and divided by 100 being the cost inflation index for the financial year 1981-82. The value so ascertained would be deducted from the sale price. It may be added that the cost inflation index for the financial year 2010-11 is yet to be notified. It is not possible to compute the amount of capital gain as the relevant figures are not indicated in the query. 

The amount of tax leviable on account of the sale of a residential house can be saved by investing the capital gain in the purchase of a new residential house within a period of one year before or two years of the date of sale. Such tax can also be saved by investing the amount of capital gain in the construction of a house property within three years of the date of sale. In case the cost of the new residential house purchased or constructed is less than the amount of capital gain, proportionate benefit would be allowable from the taxability of capital gains. Accordingly, in case the capital gain computed on the basis explained herein above is more than Rs 40 lakh, you would be entitled to a proportionate exemption. To avail complete exemption from tax in such a case, you have an option to invest the balance amount in the bonds issued by the National Highway Authority of India or Rural Electrification Corporation Limited within six months of the date of sale. 

Any purchase or sale of a property for a sum of Rs 30 lakh or more is required to be disclosed in the Income-tax return. Therefore, in case you sell the house property inherited from your father for a sum of Rs 30 lakh or more, a disclosure thereof will have to be made in your tax return. 


  

  
Saving capital gains tax 
Q. In 1980 I purchased a plot in Hisar for Rs 60,000 and sold the same for Rs 20 lakh in April 2009. The amount has been put in a fixed deposit for one year as I wish to purchase suitable land for constructing house at the place where I am intending to settle down permanently. Kindly advise me what is my capital gain as well as capital gains tax liability on this amount. How much amount should I invest and by what time in order to avoid the capital gains tax? 

A. On the basis of facts given in the query, you had purchased the plot in 1980. For computing capital gains you have the option to adopt fair market value of the plot as on April 1, 1981 instead of the cost incurred in 1980. Such figure not having been provided in the query, the computations have been made on the basis of the cost of plot incurred by you. On such basis the indexed cost would work out at Rs 3,79,200. The long-term capital gain after deducting the said indexed cost from the sale consideration of Rs 20 lakh would work out at Rs 16, 20,800. The capital gains tax at the rate of 20 per cent plus education cess at the rate of 3 per cent thereon would work out at Rs 3, 33,885. 

It may be added that in case you have income from other sources and the same is less than the maximum amount not chargeable to tax, the taxable amount of capital gain would be reduced to the extent of difference between the maximum amount not chargeable to tax and the amount of income from other sources. The amount of tax on capital gain could have been saved if you had invested the amount of capital gain in the acquisition of tax saving bonds within six months of the date of transfer. You have now an option to purchase a residential house within two years or construct a residential house within three years of the date of transfer of the plot and invest the net consideration i.e. Rs 20 lakh in such acquisition or construction. However, part of the above amount of Rs 20 lakh which is not utilised for purchase or construction of residential house before the due date of filing the income tax return for assessment year 2010-11, should be deposited with a bank in a capital gain scheme account to avail the benefit of the above exemption. The amount deposited in such an account can be utilised for the purpose of purchasing or constructing a residential house. 


  

  
Lease or sell wife’s share 
Q. Thanks for the reply through The Tax Tips column regarding the reinvestment of the LTCG by my wife. However, I would further like to know whether my wife can invest her LTCG, received from the sale of plot, jointly with me in the construction of residential house on the land inherited by me in the village. I am constructing the house out of my resources of pension. If yes, kindly let me know if there is any legal procedure.
 A. It would be observed from my reply to your query that in case your wife has to claim the benefit from the taxability of the capital gain arising on the sale of plot, she will have to invest the amount of ‘net consideration’ realised on the sale of urban plot. Accordingly, in case she has to invest the amount of net consideration in the construction of a residential house being constructed on a land owned by you, it will be possible to claim the aforesaid benefit to the extent of investment towards her share in the residential house. In the case cited in the query, it would be advisable to lease or sell the portion of land in the village to the extent of her share in the residential house. 



  

  
Pay tax on capital gain 
Q. I purchased one kanal land in June 1981 for Rs 6000. Now I want to sell that plot for which available price is Rs 16,000 per marla i.e. total; cost Rs 3.2 lakh. The government reserve price for registered deed is Rs 40,000 per marla i.e. Rs 8 lakh. Will I have to pay any tax in this case? 
A. You would be liable to pay tax on capital gain arising from the sale of the plot of land which was acquired by you for a sum of Rs 6,000 in 1981. The capital gain would be computed by deducting the indexed cost from the value adopted by the stamp valuation authority for the purposes of levy of stamp duty on the registration of sale deed. This is in accordance with the provisions of Section 50C of the Income-Tax Act, 1961 (the Act). In case the government has notified the price of Rs 40,000 per marla for the registration of sale deed, the indexed cost would be deductible from such value adopted by the stamp valuation authority i.e. Rs 8 lakh. The capital gain would be chargeable at the rate of 20 per cenr plus education cess of 3 per cent. Since it would be a case of long-term capital gain, you can save the tax by investing the amount of capital gain in the acquisition of tax saving bonds issued by the National Highway Authority of India or Rural Electrification Corporation Limited. The bonds should be acquired within six months of the date of sale. 


  

  
Depreciation facts 
Q. I had purchased in a house that was constructed in 2000 in the year 2004 for Rs 25 lakh by taking a loan of Rs 20 lakh from a bank. I am a senior citizen (67 years old) and am paying EMI regularly. Please let me know: 

Can I take rebate in income tax of its (House) depreciation every year? If yes then please let me know about the rate of depreciation and how should I show this in my annual tax return. 

A. Depreciation is allowable to an assessee in respect of an immovable property which is being used as a business asset. In other words, depreciation is allowable for computing the income from business. It is also allowable in case of income from other sources if such immovable property (building and land appurtenant thereto) has been given on lease along with plant and machinery. 
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