Restriction on import and export of goods

Under sub-section (d) of section 111 and sub-section (d) of Section 113, any goods which are imported or attempted to be imported and exported or attempted to be exported, contrary to any prohibition imposed by or under the Customs Act or any other law for the time being in force shall be liable to confiscation. Section 112 of the Customs Act provides for penalty for improper importation and Section 114 of the Customs Act provides for penalty for attempt to export goods improperly. In respect of prohibited goods the Adjudicating Officer may impose penalty upto five times the value of the goods. It is, therefore, absolutely necessary for the trade to know what are the prohibitions or restrictions in force before they contemplate to import or export any goods. 

The terms "Prohibited Goods" have been defined in sub-section 33 of Section 2 of the Customs Act as meaning "any goods the import or export of which is subject to any prohibition under the Customs Act or any other law for the time being in force".

Under section 11 of the Customs Act, the Central Government has the power to issue Notification under which export or import of any goods can be declared as prohibited. The prohibition can either be absolute or conditional. The specified purposes for which a notification under section 11 can be issued are maintenance of the security of India, prevention and shortage of goods in the country, conservation of Foreign Exchange, safeguarding balance of payments etc. The Central Govt. has issued many notifications to prohibit import of sensitive goods such ascoins, obscene books, printed waste paper containing pages of any holy books, armored guard, fictitious stamps, explosives, narcotic drugs, rock salt, saccharine, etc. 

Under Export and Import Policy, laid down by the DGFT, in the Ministry of Commerce, certain goods are placed under restricted categories for import and export. Under section 3 and 5 of the Foreign Trade (Development and Regulation) Act, 1992, the Central Government can make provisions for prohibiting, restricting or otherwise regulating the import of export of the goods. As for example, import of second hand goods and second hand capital goods is restricted. Some of the goods are absolutely prohibited for import and export whereas some goods can be imported or exported against a licence. For example export of human skeleton is absolutely prohibited whereas export of cattle is allowed against an export licence. Another example is provided by Notification No.44(RE-2000) 1997 dated 24.11.2000 in terms of which all packaged products which are subject to provisions of the Standards of Weights and Measures (Packaged Commodities) Rules, 1997, when produced/packed/sold in domestic market, shall be subject to compliance of all the provisions of the said Rules, when imported into India. All packaged commodities imported into India shall carry the name and address of the importer, net quantity in terms of standard unit of weights measures, month and year of packing and maximum retail sale price including other taxes, local or otherwise. In case any of the conditions is not fulfilled, the import of packaged products shall be held as prohibited, rendering such goods liable to confiscation. 

Another restriction under the aforesaid Notification issued by the Ministry of Commerce is that the import of a large number of products, presently numbering 133, are required to comply with the mandatory Indian Quality Standards (IQS) and for this purpose exporters of these products to India are required to register themselves with Bureau of Indian Standards (BIS). Non-fulfillment of the above requirement shall render such goods prohibited for import. 

Import and export of some specified goods may be restricted/prohibited under other laws such as Environment Protection Act, Wild Life Act, Indian Trade and Merchandise Marks Act, Arms Act, etc. Prohibition under those acts will also apply to the penal provisions of the Customs Act, rendering such goods liable to confiscation under section 111(d) of the Customs Act (for import) and 113 (d) of the Customs Act (for export). 

Any Importer or Exporter for being knowingly concerned in any fraudulent evasion or attempted evasion of any prohibition under the Customs Act or any other law for the time being in force in respect to any import or export of goods, shall be liable to punishment with imprisonment for a maximum term of three years (seven years in respect of notified goods) under section 135 of the Customs Act. Any person who is reasonably believed to be guilty of an offence, punishable under section 135, may be arrested under the provisions of section 104 of the Customs Act. 

Keeping in view the above penal provisions in the Customs Act to deal with any deliberate evasion of prohibition/restriction of import of export of specified goods, it is advisable for the Trade to be well conversant with the provisions of EXIM Policy, the Customs Act, as also other allied Acts. They must make sure that before any imports are effected or export planned, they are aware of any prohibition/restrictions and requirements subject to which alone goods can be imported/exported, so that they do not get penalised and goods do not get involved in confiscation etc. proceedings at the hands of Customs authorities. 

Principles of Restriction

DGFT may, through a notification, adopt and enforce any measure necessary for:-

· Protection of public morals.
· Protection of human, animal or plant life or health.

· Protection of patents, trademarks and copyrights and the prevention of deceptive practices.

· Prevention of prison labour.

· Protection of national treasures of artistic, historic or archaeological value.

· Conservation of exhaustible natural resources.

· Protection of trade of fissionable material or material from which they are derived; and

· Prevention of traffic in arms, ammunition and implements of war.


Terms and Conditions of a Licence / Certificate / Permission

Every licence/certificate/permission shall be valid for the period of validity specified in the licence/ certificate/ permission and shall contain such terms and conditions as may be specified by the licensing authority which may include:
· The quantity, description and value of the goods;
· Actual User condition;

· Export obligation;

· The value addition to be achieved; and

· The minimum export price.


Licence / Certificate / Permission not a Right 

No person may claim a licence/certificate/ permission as a right and the Director General of Foreign Trade or the licensing authority shall have the power to refuse to grant or renew a licence/certificate/permission in accordance with the provisions of the Act and the Rules made thereunder. 

Penalty 

If a licence/certificate/permission holder violates any condition of the licence/certificate/ permission or fails to fulfil the export obligation, he shall be liable for action in accordance with the Act, the Rules and Orders made there under, the Policy and any other law for the time being in force. 

Registration-cum-Membership Certificate 

Any person, applying for (i) a licence/ certificate/ permission to import/ export, [except items listed as restricted items in ITC(HS)] or (ii) any other benefit or concession under this policy shall be required to furnish Registration-cum-Membership Certificate (RCMC) granted by the competent authority in accordance with the procedure specified in the Handbook (Vol.1) unless specifically exempted under the Policy.

	Documents Required


Certain documentation takes place while exporting from India. Special documents may be required depending on the type of product or destination. Certain export products may require a quality control inspection certificate from the Export Inspection Agency. Some food and pharmaceutical product may require a health or sanitary certificate for export. 

Shipping Bill/ Bill of Export is the main document required by the Customs Authority for allowing shipment. Usually the Shipping Bill is of four types and the major distinction lies with regard to the goods being subject to certain conditions which are mentioned below:

· Export duty/ cess

· Free of duty/ cess

· Entitlement of duty drawback

· Entitlement of credit of duty under DEPB Scheme

· Re-export of imported goods


	The following are the documents required for the processing of the Shipping Bill:

· GR forms (in duplicate) for shipment to all the countries.

· 4 copies of the packing list mentioning the contents, quantity, gross and net weight of each package.

· 4 copies of invoices which contains all relevant particulars like number of packages, quantity, unit rate, total f.o.b./ c.i.f. value, correct & full description of goods etc.

· Contract, L/C, Purchase Order of the overseas buyer.

· AR4 (both original and duplicate) and invoice.

· Inspection/ Examination Certificate.

The formats presented for the Shipping Bill are as given below:

· White Shipping Bill in triplicate for export of duty free of goods.

· Green Shipping Bill in quadruplicate for the export of goods which are under claim for duty drawback.

· Yellow Shipping Bill in triplicate for the export of dutiable goods.

· Blue Shipping Bill in 7 copies for exports under the DEPB scheme.

Note :- For the goods which are cleared by Land Customs, Bill of Export (also of 4 types - white, green, yellow & pink) is required instead of Shipping Bill.

Documents Required for Post Parcel Customs Clearance

In case of Post Parcel, no Shipping Bill is required. The relevant documents are mentioned below:

· Customs Declaration Form - It is prescribed by the Universal Postal Union (UPU) and international apex body coordinating activities of national postal administration. It is known by the code number CP2/ CP3 and to be prepared in quadruplicate, signed by the sender.

· Despatch Note, also known as CP2. It is filled by the sender to specify the action to be taken by the postal department at the destination in case the address is non-traceable or the parcel is refused to be accepted.

· Prescriptions regarding the minimum and maximum sizes of the parcel with its maximum weight :
Minimum size: Total surface area not less than 140 mm X 90 mm.
Maximum size: Lengthwise not over 1.05 m. Measurement of any other side of circumference 0.9 m./ 2.00 m.
Maximum weight: 10 kg usually, 20 kg for some destinations.

· Commercial invoice - Issued by the seller for the full realisable amount of goods as per trade term.

· Consular Invoice - Mainly needed for the countries like Kenya, Uganda, Tanzania, Mauritius, New Zealand, Burma, Iraq, Ausatralia, Fiji, Cyprus, Nigeria, Ghana, Zanzibar etc. It is prepared in the prescribed format and is signed/ certified by the counsel of the importing country located in the country of export.

· Customs Invoice - Mainly needed for the countries like USA, Canada, etc. It is prepared on a special form being presented by the Customs authorities of the importing country. It facilitates entry of goods in the importing country at preferential tariff rate.

· Legalised/ Visaed Invoice - This shows the seller's genuineness before the appropriate consulate/ chamber of commerce/ embassy. It do not have any prescribed form.

· Certified Invoice - It is required when the exporter needs to certify on the invoice that the goods are of a particular origin or manufactured/ packed at a particular place and in accordance with specific contract. Sight Draft and Usance Draft are available for this. Sight Draft is required when the exporter expects immediate payment and Usance Draft is required for credit delivery.

· Packing List - It shows the details of goods contained in each parcel/ shipment.

· Certificate of Inspection - It shows that goods have been inspected before shipment.

· Black List Certificate - It is required for countries which have strained political relation. It certifies that the ship or the aircraft carrying the goods has not touched those country(s).

· Weight Note - Required to confirm the packets or bales or other form are of a stipulated weight.

· Manufacturer's/ Supplier's Quality/ Inspection Certificate.

· Manufacturer's Certificate - It is required in addition to the Certificate of Origin for few countries to show that the goods shipped have actually been manufactured and are available.

· Certificate of Chemical Analysis - It is required to ensure the quality and grade of certain items such as metallic ores, pigments, etc.

· Certificate of Shipment - It signifies that a certain lot of goods have been shipped.

· Health/ Veterinary/ Sanitary Certification - Required for export of foodstuffs, marine products, hides, livestock etc.

· Certificate of Conditioning - It is issued by the competent office to certify compliance of humidity factor, dry weight, etc.

· Antiquity Measurement - Issued by Archaeological Survey of India in case of antiques.

· Transhipment Bill - It is used for goods imported into a customs port/ airport intended for transhipment.

· Shipping Order - Issued by the Shipping (Conference) Line which intimates the exporter about the reservation of space of shipment of cargo through the specific vessel from a specified port and on a specified date.

· Cart/ Lorry Ticket - It is prepared for admittance of the cargo through the port gate and includes the shipper's name, cart/ lorry No., marks on packages, quantity, etc.

· Shut Out Advice - It is a statement of packages which are shut out by a ship and is prepared by the concerned shed and is sent to the exporter.

· Short Shipment Form - It is an application to the customs authorities at port which advises short shipment of goods and required for claiming the return.

· Shipping Advice - It is prepared in aligned document to be used to inform the overseas customer about the shipment of goods.


	Export Incentives


The Government of India has framed several schemes to promote exports and to obtain foreign exchange. These schemes grants incentive and other benefits. The few important export incentives, from the point of view of indirect taxes are briefed below:

Free Trade Zones (FTZ)
Several FTZs have been established at various places in India like Kandla, Noida, Cochin, etc. No excise duties are payable on goods manufactured in these zones provided they are made for export purpose. Goods being brought in these zones from different parts of the country are brought without the payment of any excise duty. Moreover, no customs duties are payable on imported raw material and components used in the manufacture of such goods being exported. If entire production is not sold outside the country, the unit has the provision of selling 25% of their production in India. On such sale, the excise duty is payable at 50% of basic plus additional customs or normal excise duty payable if the goods were produced elsewhere in India, whichever is higher.


	
Electronic Hardware Technology Park / Software Technology Parks
This scheme is just like FTZ scheme, but it is restricted to units in the electronics and computer hardware and software sector.

Advance Licence / Duty Exemption Entitlement Scheme (DEEC)
In this scheme advance licence, either quantity based (Qbal) or value based (Vabal), is given to an exporter against which the raw materials and other components may be imported without payment of customs duty provided the manufactured goods are exported. These licences are transferable in the open market at a price. 

Export Promotion Capital Goods Scheme (EPCG)
According to this scheme, a domestic manufacturer can import machinery and plant without paying customs duty or settling at a concessional rate of customs duty. But his undertakings should be as mentioned below:

Customs Duty Rate
Export Obligation
Time
10%

4 times exports (on FOB basis) of CIF value of machinery.

5 years

Nil in case CIF value is Rs200mn or more.

6 times exports (on FOB basis) of CIF value of machinery or 5 times exports on (NFE) basis of CIF value of machinery.

8 years

Nil in case CIF value is Rs50mn or more for agriculture, aquaculture, animal husbandry, floriculture, horticulture, poultry and sericulture.

6 times exports (on FOB basis) of CIF value of machinery or 5 times exports on (NFE) basis of CIF value of machinery.

8 years

Note:-
· NFE stands for net foreign earnings.

· CIF stands for cost plus insurance plus freight cost of the machinery.

· FOB stands for Free on Board i.e. export value excluding cost of freight and insurance.

Deemed Exports
The Indian suppliers are entitled for the following benefits in respect of deemed exports:

· Refund of excise duty paid on final products

· Duty drawback

· Imports under DEEC scheme

· Special import licenses based on value of deemed exports

The following categories are treated as deemed exports for seller if the goods are manufactured in India:

· Supply of goods against duty free licences under DEEC scheme

· Supply of goods to a 100 % EOU or a unit in a free trade zone or a unit in a software technology park or a unit in a hardware technology park

· Supply of goods to holders of licence under the EPCG scheme

· Supply of goods to projects financed by multilateral or bilateral agencies or funds notified by the Finance Ministry under international competitive bidding or under limited tender systems in accordance with the procedures of those agencies or funds where legal agreements provide for tender evaluation without including customs duty

· Supply of capital goods and spares upto 10% of the FOR value to fertilizer plants under international competitive bidding

· Supply of goods to any project or purpose in respect of which the Ministry of Finance permits by notification the import of goods at zero customs duty along with benefits of deemed exports to domestic supplies

· Supply of goods to power, oil and gas sectors in respect of which the Ministry of Finance permits by notification benefits of deemed exports to domestic supplies

Manufacture under Bond
This scheme furnishes a bond with the manufacturer of adequate amount to undertake the export of his production. Against this the manufacturer is allowed to import goods without paying any customs duty, even if he obtain it from the domestic market without excise duty. The production is made under the supervision of customs or excise authority.

Duty Drawback
It means the rebate of duty chargeable on imported material or excisable material used in the manufacturing of goods in and is exported. The exporter may claim drawback or refund of excise and customs duties being paid by his suppliers. The final exporter can claim the drawback on material used for the manufacture of export products. In case of re-import of goods the drawback can be claimed.

The following are Drawbacks:

· Customs paid on imported inputs plus excise duty paid on indigenous imports.

· Duty paid on packing material.

Drawback is not allowed on inputs obtained without payment of customs or excise duty. In part payment of customs and excise duty, rebate or refund can be claimed only on the paid part. 

In case of re-export of goods, it should be done within 2 years from the date of payment of duty when they were imported. 98% of the duty is allowable as drawback, only after inspection. If the goods imported are used before its re-export, the drawback will be allowed as at reduced per cent.


Export Credits


Export credit is providing pre-shipment and post-shipment credit either in Indian rupees or in foreign currency to an exporter. The credit is given for short term i.e. upto 6 months, medium/ long term which extends more than 6 months according to the eligibility of the products and projects. Usually medium/ long term export credit is given after inspecting the supplier's credits. 

To promote the export promotion drive, the Government of India established Export Credit Guarantee Corporation of India Limited (ECGC) in 1957 to cover the risk of exporting on credit. This organisation offers a range of services to exporters. They are as mentioned below:

· It provides credit risk insurance covers to the exporters against there loss in export of goods and services.

· It offers guarantees to the banks and financial institutions in order to enable the exporters to obtain better facilities from them.

· It provides Overseas Investment Insurance to the Indian companies investing in joint ventures abroad as equity of loan.

Export Credit Insurance
Export credit insurance protects the exporter from the consequences of the payment risks due to the far-reaching political and economic changes. Outbreak of war or civil war might block or delay the payment for goods already exported. Coup or an insurrection in the importing country may also bring the same result. Export credit insurance is obtained from the ECGC with the following issued covers:

· Standard policies to protect the exporter against the risk of not receiving the payment while trading with overseas buyers on short-term credit.

· Specific policies which is designed to protect the exporter against the risk of not receiving the payment in respect of:

· Exports on deferred payment terms

· Services rendered to the foreign parties

· Construction work which also includes the turnkey projects undertaken abroad.

The policies are one of the following:

· Whole Turnover Policies in the form of 'Open Cover' in respect of shipments made during 24 months period DP, DA and open delivery terms. Shipment details has to be declared on monthly basis.

· Specific policies for exports of capital goods on medium or long-term credit, turnkey projects, civil construction works and technical services.

List of goods exported from India

i.  Apparel
ii. Jewellery
iii. Handicrafts
iv. Fabrics
v. Chemicals
vi. Bags
vii. Furniture
viii. Rice
ix. Gifts
x. Home Furnishing
xi. Auto Parts
xii. Women's Apparel
xiii. Pipes
xiv. Fashion Jewelry
xv. Carpet
xvi. Bracelets
xvii. Rugs
xviii. T-Shirt
xix. Silver Jewelry
xx. Granite
xxi. Valves
xxii. Food Products
xxiii. Beads
xxiv. Marble
xxv. Leather Goods
xxvi. Natural Stone
xxvii. Yarns
xxviii. Tubes
xxix. Diamonds
xxx. Fruits
xxxi. Gold Jewelry
xxxii. Scrap
xxxiii. Wooden Furniture
xxxiv. Costume Jewelry
xxxv. Herbal Products
xxxvi. Imitation Jewelry
xxxvii. Footwear
xxxviii. Pumps
xxxix. Laboratory Equipment
xl. Pipe Fittings
xli. Diamond Jewelry
xlii. Plastic Products
xliii. Candle Holder
xliv. Gemstones
xlv. 
Tea
xlvi. Wires
xlvii. Food Grains
xlviii. Iron Ore
xlix. Cables
l. Medical Equipment
li. Rubber Products
lii. Agro Products
liii. Fashion Accessories
liv. Glass Beads
lv. Bearing
lvi. Transformers
lvii. Soap
lviii. Statues
lix. Leather Bags
lx. Beaded Jewelry
lxi. Silk Fabrics
lxii. Loose Diamonds
lxiii. Electronic Equipment
lxiv. Hand Tools
lxv. Undergarments
lxvi. Water Pumps
lxvii. Bicycles
lxviii. Confectionary Products
lxix. Scientific Instruments
lxx. Detergent
lxxi. Textile Machinery
lxxii. Industrial Chemical
lxxiii. Metal Scrap
lxxiv. Seafood
lxxv. Coffee
lxxvi. Adhesives
lxxvii. Boilers
lxxviii. Bottles
lxxix. Battery
lxxx. Silver Necklaces
lxxxi. Watches
lxxxii. Office Equipment
lxxxiii. Sportswear
lxxxiv. Welding Equipment
lxxxv. Indian Jewellery
lxxxvi. Saree
lxxxvii. Casual Wear
lxxxviii. Glycerine
http://www.exportersindia.com/indian-exporters/apparel.htm
	Tips for exporters


	· There are no trade barriers to exports to India except for restrictions on items appearing in a negative list.
· Customs duties at specific percentage ad valorem, specific amount per unit of quantity or both are levied according to the classification of goods in the Customs Tariff Act.
· Duty drawback is available for imported raw materials used in products exported.
· Imports of duty-free materials required for export production may also be permitted under certain conditions.
· Duty is waived or a concessional duty rate is permitted for export into India of capital goods under the Export Promotion Capital Goods (EPCG) Scheme.
· Exports into India from some countries are free of duty or attract duty at reduced rates.
· Customs bonded warehouses are available at selected entry points for duty-free import of goods for manufacturing exclusively for export purpose.
Import restrictions  


Control over the import of goods into India is exercised by the Import Trade Control Organization, which functions under the ministry of Commerce. This organization is supervised by the Director General of Foreign Trade stationed at New Delhi, who is assisted by Additional and Joint Directors General and by other licensing authorities at various centers. Current import policy, valid from April 1992 to March 1997, is embodied in the Export and Import Policy book out by the Director General of Foreign Trade. Some salient features of the import restrictions are as follows.
1. Goods may be imported freely without any restriction unless regulated on grounds of public policy or listed in the negative list of imports. The negative lists comprise prohibited, restrictive list of imports. The negative lists comprise prohibited, restricted and canalized items :
a. The importing of prohibited items is banned;
b. The importing of restricted items is permitted under specific license, or in accordance with a public notice conveying a general schedule;


c. Canalized items can be imported only through designated public sector agencies, such as the Indian Oil Corporation and the State Trading Corporation. However, the central government may grant licenses to others to import any canalized goods.
The negative list of import is under constant review; it is important to check the current list at the time of import.
2. The import of consumer goods and durables continues to be restricted (with exceptions for a Specific items).
3. The import of capital goods machinery has been liberalized and is generally allowed without license. Secondhand capital goods are also allowed, subject to certain conditions.
4. Special licensing schemes permit the import of capital goods required for export production either duty-free import of inputs required for export production.
5. The import of gold and specified items of consumer goods is also permissible under special import licenses issued to certain categories of exporters on the basis of either the net foreign exchange earning or the FOB value of physical exports.
	IMPORT DUTIES  





Customs duties
Customs duties are levied at specific percentage ad valorem, specific amount per unit of quantity or both, depending on the classification of the imported goods in the Customs Tariff Act.
The classification of goods and the applicable rates for the levy of import duties are furnished in the Customs Tariff Act. Duty rates may change according to the country of origin and the type of product. For example, complete exemption or rate concessions are allowed on the import of specified items from some neighboring and developing countries such as Bangladesh, Bhutan, Egypt, Myanamar, Nepal, and Sri Lanka.
Schedule I to the Imports (Control) Order 1955, commonly known as ITC Schedule, contains several thousand classifications for imports.
Three types of duty are generally applicable to imports into India : basic, special and additional (or Countervailing) duties. The special customs duty is in force until March 31, 1999 at a flat rate of 2 percent on the value of all imported goods except those subject to a zero rate of duty. The counter vailing duty is equal to the excise duty on similar articles produced or manufactured in India, and it is eligible for an offset against excise duty liability if the imported goods are used in the manufacture of other goods. A fourth type of duty, referred to as protective duty, may be imposed to counter the effect of a bountry or subsidy given by an exporting country.
Basic duties generally range from 0 to 50 percent. Lower duty rates are generally applicable to raw materials and intermediate goods as opposed to finished products. Duty drawback is available for imported raw materials used in products exported. General machinery and project imports are subject to duty at the effective rate of 39.7 percent (including 12.7 percent on account of countervaling duty, which may be eligible for offset), although certain specific projects benefit from lower rates. Effective duty is sometimes lowered due to exemptions or concessions provided through notifications. Import duties have been considerably lowered, and further reductions may take place over the next few years.
Duty is waived or a concessinal duty rate is permitted for export into India of capital goods under the Export promotion Capital Goods (EPCG) Scheme.
Antidumping duty provisions have been invoked in some cases. Indications are that they may be applied more actively where availability of imports in India at lower price that that prevailing in the exporting country is likely to cause significant harm to the domestic industry.
	Documentation Procedures  




The rules and procedures for imports are contained in the Handbook of Procedures - Imports and Export Promotion, which is issued from time to time by the Director General of Foreign Trade. Import licenses are issued in duplicate and market for customs and exchange control purposes, respectively. It is important that the correct quantity, description and value of the goods be properly recorded on the license and exporter's invoices, because failure to do so could lead to protracted delays in the clearance of goods and litigation. Every invoice must be signed. Invoices should normally be prepared on FOB terms, and a freight note should be attached, since in the absence of documentary evidence of the amount payable for freight and insurance, Indian customs adds 10 percent to the invoice price in arriving at the value for imposing import duty. Where an import license is required, no letter of credit may be opened or remittance made to a foreign country for imports unless the importer is in possession of a valid import license marked for exchange control purposes.
	Customs and storage  




The quality of customs and storage facilities and the security of goods are modest to adequate, varying from port to port.
Customs bonded warehouses are available at selected ports of entry, e.g., Banglore, Mumbai, Calcutta, Cochin, Delhi, Kandla, Chennai, and Vishakhapatnam, for duty-free import of raw material and components for stock and subsequent sale to actual users.
To facilitate access to imported inputs for exporters, the government has allowed private operators to set up bonded warehouses subject to certain conditions. However, there are no restrictions on the type of goods to be warehoused.
	Port of entry and inland transport  




Exporters are free to choose a port of entry. Availability of inland transport is not a problem, but the timing of movement maybe restricted in the case of very bulky items.
	Re-exports  




 
The Duty Exemption Scheme enables imports of duty-free raw materials, components, intermediates, consumables, parts, spares, and packing materials required for purposes of export production. Licenses issued for this purpose require adherence to value-added and input-output norms and fulfillment of export obligations. Units set up in export-processing zones or as 100 percent export-oriented units are also required to comply with specific value-added norms.
	Local representation  





Agent
Because it is generally advisable to export on an FOB basis, it is not necessary to employ a local agent. However, where responsibility for port clearance rests with the exporter, it is useful to engage the services of a local customs clearing house. Business reasons may also favor the appointment of a local agent or distributor(s) for better market penetration, scale economies or after-sale servicing.
Under the tax treaties entered into with various countries, there are tow types of agents: independent and dependent. A dependent agent is usually defined as an agent who works exclusively for a nonresident company and therefore creates a permanent taxable entity for the organization in India. An independent agent is defined as one who is not a dependent agent. It is advisable to check the applicable tax treaty for the exact definition to avoid being taxes in India. For nontreaty countries, the business connection as defined by the Income Tax Act holds.
Appointment of a sales agent is permitted under Indian law. However, in the case of contracts for the sale of defense equipment where the government is the monopoly buyer, the appointment of a local sales agent is currently not permitted.
Liaison office
A liaison office can be set up to promote and disseminate information about the company and its products. The office can carry out sales promotion, market intelligence, etc., but cannot carry out any commercial activity. The liaison office cannot sign a contact but can act as a postal box between the parent company and the local purchasers.
Branch
Following liberalization allowing branches of foreign trading and manufacturing companies, some such companies have set up branches in India to facilitate import or export or to provide technical or maintenance services relating to their equipment or other products.
Sales subsidiary
Permission from the Foreign Investment Promotion Board (FIPB) is required to set up a sales subsidiary in India. The FIPB considers proposals on a case-by-case basis and considers the proposal as a whole.
	Sources of information  




Further assistance may be obtained from the commercial division of any Indian embassy or consulate. For applicable customs tariff rates, see the current years Customs Tariff Guide, taking care to check for any notifications modifying the applicable duty rate.
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Date : 19 Apr 2007
Location : New Delhi
 

Shri Kamal Nath, Union Minister of Commerce & Industry, today unveiled the Annual Supplement 2007 to the Foreign Trade Policy 2004-09 with a slew of major initiatives to impart further momentum to India’s exports which have touched a record figure of US $ 125 billion (US $ 124.65 billion rounded off) during 2006-07. Announcing the Annual Supplement at a press conference here, the Minister said that India’s merchandise exports had almost doubled in three years - from US $ 63.84 billion in 2004 to US $ 125 billion, representing an annual compounded growth of 25% compared to 12.73% in the previous three years. During this period, India’s share of world trade had also moved from 0.76% to more than 1%, with incremental exports in the last three years creating 75 lakh additional jobs.

In this background, the Minister announced a merchandise export target of US $ 160 billion for this fiscal (2007-08) and US $ 200 billion for 2008-09. “This upward revision in our goal - up from US $ 150 billion envisaged earlier - should not be difficult to attain, given our strong economic fundamentals, the entrepreneurship of our exporting community and the collective resolve of government and trade & industry”, Shri Kamal Nath said.

Stating that a liberal export policy had a direct effect on foreign direct investment (FDI) flows and that the two were closely inter-linked, Shri Kamal Nath announced that FDI (equity) inflows had gone up to almost US $ 16 billion from US $ 5.5 billion in the previous year. The last three years had seen a staggering 725% increase in FDI inflows up from US $ 2.22 billion in 2003-04 to US $ 16 billion in 2006-07, he said, adding that the directional flow of FDI into manufacturing and export of goods and services was contributing immensely to the country’s export efforts.

Announcing a series of measures to boost exports of agricultural products from India, Shri Kamal Nath said that the scope of Vishesh Krishi and Gram Udyog Yojana (VKGUY) was being expanded, to include exports of value-added variants of several agricultural and forest products including coconut oil, soyabean oil, potato flakes, meals & flours, cardamom, food preparations like soups, sauces, artistic wooden furniture, herbal extracts of forest products, malt and minor forest produce, etc.

A new scheme for incentivising agro processing has been introduced with status holders being rewarded with duty credit scrips equal to 10% of the value of agricultural exports, provided they use them for duty redemption on imports of cold storage, pack houses, reefer vans, etc. This would be over and above the benefits available from the existing schemes of Ministries of Agriculture and Food Processing, etc. “I lay the highest emphasis on developing agricultural exports to ensure that product diversification improves in Indian agriculture. As we all know, we have widespread subsistence farming which has to move towards producing marketable surpluses, be it for domestic or export markets”, Shri Kamal Nath said.

The twin schemes of Focus Product and Focus Market have been enlarged to give a push to exports as well as employment. Not only are new products being included in the Focus Product Scheme (Mica and its variants, barley, oats, soyabean, cigar/cheroots, bovine fats and copra) but also the allocation for the Scheme is being increased by more than 50% from the existing Rs.650 crore to Rs.1000 crore. Also, 16 new countries including 10 CIS countries are being included under the Focus Market Scheme. The 16 countries are: Armenia, Azerbaijan, Belarus, Georgia, Kazakhstan, Kyrgyzstan, Tajikstan, Turkmenistan, Ukraine, Uzbekistan, El Salvador, Dominican republic, Guatemala, Trinidad & Tobago, Serbia & Montenegro and Uruguay.

Giving a special focus on handloom and handicrafts industry, Shri Kamal Nath announced that exemption from duty is being granted on the machinery and equipment needed for effluent treatment plants required by handloom and handicraft industries, to enable these sectors to meet environmental and other standards abroad. In a similar measure to further support the cottage and the tiny industrial sector, the export obligation period under EPCG Scheme for them is being increased from 8 to 12 years.

Providing a further push to export thrust sectors, the Minister announced duty free import of tools, machinery and equipments for handicrafts and gem & jewellery sectors. To facilitate the certification of diamonds as a pre-requisite to ensuring quality and competitiveness of exports, the testing facility at Dubai has been included in the approved list of certifying agencies.

To encourage high technology exports Shri Kamal Nath announced a new scheme providing 10% duty free benefit on incremental exports subject to a ceiling of Rs.15 crores for each firm/company. The list of products to be covered under high technology exports will be notified shortly in consultation with concerned administrative ministries.

In a major initiative to facilitate export of services from India, Shri Kamal Nath announced that all services rendered abroad and charged on exports from India would henceforth be exempted from payment of service tax. “This was a long pending demand of our exporting community and I am happy to be able to accede to it. Similarly, service tax on services rendered in India, but utilized by exportswould be exempted or remitted. A remission mechanism, where exemption is not available, is being put in place in consultation with Department of Revenue”, he said.

To enhance competitiveness of Indian exports, Shri Kamal Nath also announced rebating of customs duty on fuel and the 4% special additional duty for non-Cenvatable sectors under the Duty Entitlement Pass Book (DEPB) scheme. Stating that the DEPB scheme stands extended for another year upto 31/03/2008, Shri Kamal Nath asked all stakeholders especially Export Promotion Councils (EPCs) and Commodity Boards to give their views to the DGFT by May 31, 2007 to enable a new scheme to take its place by next year.

The Export Promotion Capital Goods (EPCG) scheme has been modified to make it user friendly, transparent and easy to administer. The tiny and cottage industry which has been adversely hit by rupee appreciation has been given 12 years time to complete the export obligation instead of normal period of 8 years.
Spares, tools, refractory would now be allowed under EPCG scheme for the existing plant and machinery also which may not have been imported under EPCG. This will help the industry to modernise and upgrade the production facility.

With a view to reward performers, the average exports under EPCG scheme has been rationalised. Wherever more than one EPCG authorization are issued concurrently, fresh EPCG authorization would be based upon last required average exports notwithstanding the actual achievement.

With a view to simplify monitoring of export obligation, block-wise fulfillment of export obligation has been dispensed with. The export obligation under EPCG, which was hitherto based on the past exports of the products for which EPCG authorisation was being claimed, would now be based on the average exports of the firm/company. This will generate additional exports for the country and would encourage units to add to their existing exports.

In cases where exporter is unable to fulfil the export obligation because of force majeure or other unforeseen circumstances, waiving of export obligation would be considered.
The EPCG holder will now have the option to submit a certificate either from Chartered Engineer or Jurisdictional Excise Authority regarding installation of capital goods imported under EPCG scheme.

In order to increase exports from 100% Export Oriented Units (EOUs), benefit of Focus Market Scheme, Focus Products Scheme and Vishesh Krishi and Gram Yojana Scheme have been extended to those EOUs which are not availing Direct Tax benefits. More than Rs.150 crores has been released for settlement of pending Central Sales Tax (CST) claims of EOUs. In case of any delay in the disbursement of CST, the Development Commissioner would be providing interest on such delayed disbursement with effect from 1.4.2006.

100% EOUs are entitled from exemption from income tax on the goods manufactured and exported from the EOUs under Section 10B of the Income Tax Act. A number of instances were reported wherein this benefit was being denied by the Income Tax authorities by raising the doubts whether the activity amounts to manufacturing or not. To remove this uncertainty, definition of manufacturing was being incorporated under the Income Tax Act, the Minister said.

The developer and co-developer of the Special Economic Zone (SEZ) would be entitled to the benefit of all duty exemption and remission schemes like advance authorization scheme, DEPB and Duty Free Import Authorisation (DFIA). On SEZs, the Minister said: “92 SEZs have been notified till date and 50 of these are at various stages of implementation. Over 18,000 direct jobs have already been created and it is expected that as many as 1.5 million jobs would be created in the SEZs already approved”.
In a major effort to reduce the high transaction cost faced by exporters, Shri Kamal Nath that the existing procedures under various export promotion schemes had been simplified considerably with a view to achieving transparency, accountability and bringing down transaction costs. “Aayat Niryat form for all schemes has been thoroughly reworked out. The repetitive and not so relevant informations have been dispensed with. The revised Aayat Niryat form is being notified simultaneously. Similar exercise will be carried out for all other forms. Transaction time is sought to be reduced further through Electronic Data Interchange (EDI) system. The verification at the Customs end has already been dispensed with for the Duty Entitlement Pass Book Scheme. This facility is now being extended to EPCG and the Advance Authorization Scheme as well”, he said.
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	General Provisions
Goods are imported in India or exported from India through sea, air or land. Goods can come through post parcel or as baggage with passengers. Procedures naturally vary depending on mode of import or export. Procedures discussed in this Chapter are applicable for imports by sea, air or land, but not as baggage or postal despatch.

ENTRY – ‘Entry’ in relation to goods means an entry made in a Bill of Entry, Shipping Bill or Bill of Export. It includes (a) label or declaration accompanying the goods which contains description, quantity and value of the goods,  in case of postal articles u/s 82 (b) Entry to be made in case of goods to be exported (c) Entry in respect of goods imported which are not accompanied by label or declaration made as per provisions of section 84. [section 2(16)].

AMENDMENT TO DOCUMENTS - Importer, exporter or 'Person In charge' have to submit various documents to customs authorities like Bill of Entry, Import Manifest, Export Manifest etc. Some times, it may become necessary to amend the document due to various reasons like change in classification, clerical mistake in document, change in unloading / loading plan of vessel etc. In such case, permission to amend these documents have to be obtained from customs authorities. [section 149]. Such permission can be given if there are no fraudulent intentions.

In case of bill of entry, shipping bill or bill of export, it can be amended after clearance only on the basis of documentary evidence which was in existence at the time the goods were cleared, warehoused or exported, and not on basis of any subsequent document. [proviso to section 149].

Customs Station - Imported goods are permitted to be unloaded only at specified places. Similarly, goods can be exported only from specified area. In view of this, definitions of ‘Customs Station’ is important.

Customs area means all area of Customs Station and includes any area where imported goods or export goods are ordinarily kept pending clearance by Customs authorities. Thus, ‘Customs Area’ could include some area even outside the ‘Customs Station’. Customs Station means (a) customs port (b) inland container depot (c) customs airport and (d) land customs station.

Section 7 of Customs Act empowers CBEC (Board) to appoint * Customs ports * Customs airports * Places for inland container depots * Coastal ports. These are appointed by issuing a notification. Section 8 authorises Commissioner of Customs to approve proper places in any customs port, customs airport or costal port for unloading and loading of goods or for any class of goods and specify the limits of customs area. Thus, the place (city / town / village etc.) is approved by CBEC, while exact location within that city / town / village is approved by Commissioner of Customs.

Import Procedures
Procedures have to be followed by ‘person-in-charge of conveyance’ as well as the importer.

WHO IS 'PERSON IN CHARGE' - As per section 2(31), 'person in charge' means (a) In case of vessel - its master (b) In case of aircraft - its commander or pilot-in-charge (c) In case of train - its conductor or guard and (d) In case of vehicle or other conveyance - its driver or other person in charge.

The significance of this definition is -
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He is responsible for submitting Import Manifest and Export Manifest
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He is responsible to ensure that the conveyance comes through approved route and lands at approved place only.
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He has to ensure that goods are unloaded after written order, at proper place. Loading also has to be only after permission.
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He has to ensure that conveyance does not leave without written order of Customs authorities.
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He can be penalised for (a) Giving false declaration and statement (b) shortages or non-accounting of goods in conveyance
Procedure to be followed by the Carrier - The 'person in charge of conveyance' (carrier of goods) has to follow prescribed procedure.

Arrival at customs port/airport only - Section 29 provides that person-in-charge of a vessel or an aircraft entering India shall call or land at customs port or customs airport only. It can land at other place only if compelled by accident, stress of weather or other unavoidable cause. In such case, he should report to nearest police station or Customs Officer. While arriving by land route, the vehicle should come by approved route to ‘land customs station’ only.

Import Manifest / Report- Person-in-charge of vessel, aircraft or vehicle has to submit Import Manifest / Report. [also termed as IGM - Import General Manifest]. (In case of a vessel or aircraft, it is called import manifest, while in case of vehicle, it is called import report.) The import manifest in case of vessel or aircraft is required to be submitted prior to arrival of a vessel or aircraft.  Import report (in case of vehicle) has to be submitted within 12 hours of arrival at the customs station. If the report / manifest could not be submitted within prescribed time, person-in-charge or any person specified as responsible by a notification  is liable to penalty upto Rs 50,000. Such penalty will not be imposed if the excise officer is satisfied that there was sufficient cause for the delay. [section 30(1)].

IGM can be submitted electronically through floppy where EDI facility is available.

IMPORT MANIFEST IS REQUIRED TO BE SUBMITTED BEFORE ARRIVAL OF AIRCRAFT OR VESSEL - Section 30(1) of Customs Act provides that Import Manifest should be filed before arrival of ship or aircraft. Normally, the Agents submit the Import Manifest before arrival, so that maximum possible formalities are completed before vessel or aircraft arrives. This also enables importers to file ‘Bill of Entry’ in advance.

Grant of Entry Inwards by Customs Officer - Unloading of cargo can start only after Customs Officer grant ‘Entry Inwards’. Such entry inwards can be granted only when berthing accommodation is granted to a vessel. If there is heavy congestion at port, shipping berth may not be available and in such case, ‘Entry Inwards’ cannot be granted. This date is highly relevant for determining rate of customs duty applicable.

Carrier responsible for shortages during unloading - If the goods are short landed, the carrier is liable to pay penalty upto twice the amount of duty payable on such short landed goods. It has been held that tally sheet prepared by Port Trust authorities on unloading of goods is a statutory document and should be accepted in preference to steamer survey - Scindia Steam Navigation v. CC - 1988 (33) ELT (CEGAT) followed in re India Steamship Co. Ltd. - 1992 (57) ELT 510 (GOI).

Procedure by Importer - The importer importing the goods has to follow prescribed procedures for import by ship/air/road. (There is separate procedure for goods imported as a baggage or by post.)

Bill of Entry - This is a very vital and important document which every importer has to submit under section 46. The Bill of Entry should be in prescribed form. The standard size of Bill of Entry is 16" × 13". However, for computerisation purposes, 15" × 12" size is permitted. (Mumbai Customs Public Notice No. 142/93 dated 3-11-93).

Bill of Entry should be submitted in quadruplicate – original and duplicate for customs, triplicate for the importer and fourth copy is meant for bank for making remittances.

Under EDI system, Bill of Entry is actually printed on computer in triplicate only after ‘out of charge’ order is given. Duplicate copy is given to importer.

Types of Bill of Entry - Bills of Entry should be of one of three types. Out of these, two types are for clearance from customs while third is for clearance from warehouse.

BILL OF ENTRY FOR HOME CONSUMPTION - This form, called ‘Bill of Entry for Home Consumption’, is used when the imported goods are to be cleared on payment of full duty. Home consumption means use within India. It is white coloured and hence often called ‘white bill of entry’.

BILL OF ENTRY FOR WAREHOUSING - If the imported goods are not required immediately, importer may like to store the goods in a warehouse without payment of duty under a bond and then clear from warehouse when required on payment of duty. This will enable him to defer payment of customs duty till goods are actually required by him. This Bill of Entry is printed on yellow paper and often called ‘Yellow Bill of Entry’. It is also called ‘Into Bond Bill of Entry’ as bond is executed for transfer of goods in warehouse without payment of duty.

BILL OF ENTRY FOR EX-BOND CLEARANCE - The third type is for Ex-Bond clearance. This is used for clearance from the warehouse on payment of duty and is printed on green paper. The goods are classified and value is assessed at the time of clearance from customs port. Thus, value and classification is not required to be determined in this bill of entry. The columns in this bill of entry are similar to other bills of entry. However, declaration by importer is not required as the goods are already assessed.

RATE OF DUTY FOR CLEARANCE FROM WAREHOUSE - It may be noted that rate of duty applicable is as prevalent on date of removal from warehouse. Thus, if rate has changed after goods are cleared from customs port, customs duty as assessed on yellow bill of entry and as paid on green bill of entry will not be same.

Mention of BIN on Bill of Entry – A BIN (Business Identification Number) is allotted to each importer and exporter w.e.f. 1.4.2001. It is a 15 digit code based on PAN of Income Tax (PAN is a 10 digit code). [Earlier an EC (Import Export code) number issued by DGFT was required to be mentioned on Bill of Entry].

Filing of Bill of Entry - Normally, Bill of Entry is filed by CHA on behalf of the importer. Customs work at some ports has been computerised. In that case, the Bill of Entry has to be filed electronically, i.e. through Customs EDI system through computerisation of work. Procedure for the same has been prescribed vide Bill of Entry (Electronic Declaration) Regulations, 1995.

Documents to be submitted by Importer - Documents required by customs authorities are required to be submitted to enable them to (a) check the goods (b) decide value and classification of goods and (c) to ensure that the import is legally permitted. The documents that are essentially required are : (i) Invoice (ii) Packing List (iii) Bill of Lading / Delivery Order (iv) GATT declaration form duly filled in (v) Importers / CHAs declaration duly signed (vi) Import Licence or attested photocopy when clearance is under licence (vii) Letter of Credit / Bank Draft wherever necessary (vii) Insurance memo or insurance policy (viii) Industrial License if required (ix) Certificate of country of origin, if preferential rate is claimed. (x) Technical literature. (xi) Test report in case of chemicals (xii) Advance License / DEPB in original, where applicable (xiii) Split up of value of spares, components and machinery (xiv) No commission declaration. – A declaration in prescribed form about correctness of information should be submitted. – Chapter 3 Para 6 and 7 of CBE&C’s Customs Manual, 2001.

The Noting is now done electronically in large ports, while it is done manually in small ports. Thoka Number (Serial Number) is given while noting the Bill of Entry.

Electronic submission under EDI system – Where EDI system is implemented, formal submission of Bill of Entry is not required, as it is generated in computer system. Importer should submit declaration in electronic format to ‘Service Centre’. A signed paper copy of declaration for non-repudiability should be submitted. Bill of Entry number is generated by system which is endorsed on printed check list. Original documents are to be submitted only at the stage of examination.

Assessment of Duty and Clearance
The documents submitted by importer are checked and assessed by Customs authorities and then goods are cleared. Section 2(2) defines ‘assessment’ as follows – ‘Assessment’ includes provisional assessment, reassessment and any order of assessment in which the duty assessed is Nil. Thus, ‘assessment’ includes ‘Nil’ assessment.

Noting of Bill of Entry - Bill of Entry submitted by importer or Customs House Agent is cross-checked with ‘Import Manifest’ submitted by person in charge of vessel / carrier. It is noted if the description tallies. ‘Noting’ really means taking on record by customs officer. This date is relevant for determining rate of customs duty. Thoka number (serial number) is given in the import section. Otherwise, it is returned for clarifications. In case of EDI system, noting is done by the system itself which also generates bill of entry number.

Date of presentation of bill of entry is highly relevant and the rate of duty as applicable on this date will be considered for calculating the duty payable. Bill of Entry is accepted only after proper scrutiny vis-a-vis import manifest and various declarations given in bill of entry and attached documents like invoice, bill of lading etc. If such documents are not attached, the authorities can refuse to accept the Bill of Entry, and hence submission of such incomplete Bill of Entry cannot be taken as date of presentation of Bill of Entry - Simla Agencies v. CC - 1993 (63) ELT 248 (CEGAT).

Prior Entry of Bill of Entry - After the goods are unloaded, these have to be cleared within stipulated time - usually three working days. If these are not so removed, demurrage is charged by port trust/airport authorities, which is very high. Hence, importer wants to complete as many formalities as possible before ship arrives. Proviso to Section 46(3) of Customs Act allows importer to present bill of entry upto 30 days before expected date of arrival of vessel. In such case, duty will be payable at the rate applicable on the date on which ‘Entry Inward’ is granted to vessel and not the date of presentation of Bill of Entry, but rate of exchange will be as prevalent on date of submission of bill of entry. - confirmed in CC, New Delhi circular No 64/96 dated 10.12.1996 and CBE&C circular No 22/97-Cus dated 4.7.1997.

Assessment of Customs duty - Section 17 provides that assessment of goods will be made after Bill of Entry is filed. Date stamp of receipt is put on the ‘Bill of Entry’ and then it is sent to appraising department either manually or electronically

There are various Appraising groups for different Chapter headings. Each group is under an Assistant/Deputy Commissioner. Group consists of ‘Examiners’ and ‘Appraisers’.

APPRAISING THE GOODS - Appraiser has to (a) correctly classify the goods (b) decide the Value for purpose of Customs duty (c) find out rate of duty applicable as per any exemption notification and (d) verify that goods are not imported in violation of any law. He can call for any further documents that may be required for assessment. If he is of the opinion that goods have to be examined for appraisal, he will issue an examination order, usually on the reverse of Bill of Entry. If such order is issued, the Bill of Entry is presented to appraising staff at docks / air cargo complexes, where the goods are examined in presence of importer’s representative. Assessment is finalised after getting the report of examination. – Chapter 3 Para 11 and 12 of CBE&C’s Customs Manual, 2001.

VALUATION OF GOODS - As per rule 10 of Customs Valuation Rules, the importer has to file declaration about full 'value' of goods. If the assessing officer has doubts about the truth and accuracy of 'value' as declared, he can ask importer to submit further information, details and documents. If the doubt persists, the assessing officer can reject the value declared by importer. [rule 10A(1) of Customs Valuation Rules]. If the importer requests, the assessing officer has to give reasons for doubting the value declared by importer. [rule 10A(2)]. If the value declared by importer is rejected, the assessing officer can value imported goods on other basis e.g. value of identical goods, value of similar goods etc. as provided in Customs Valuation Rules. [This amendment has been made w.e.f. 19.2.98, as per WTO agreement. However, it has been held that burden of proof of under valuation is on department]. - - Assessing Officer should not arbitrarily reject the declared value and increase the assessable value. He should follow due process of law and issue appealable order. – MF(DR) circular No. 16/2003-Cus dated 17-3-2003.

APPROVAL OF ASSESSMENT - The assessment has to be approved by Assistant Commissioner, if the value is more than Rs one lakh. (in cases covered under ‘fast track clearance for imports’, appraiser is also authorised to approve valuation). After the approval, duty payable is typed by a “pin-point typewriter” so that it cannot be tampered with. As per CBE&C circular No. 10/98-Cus dated 11-2-1998, Assessing Officer should sign in full in Bill of Entry followed by his name, preferably by rubber stamp.

EDI ASSESSMENT – In the EDI system, the cargo declaration is transferred to assessing officer in the groups electronically. Processing is done on the screen itself. All calculations are done by the system itself. If assessing officer needs clarification, he can raise a query. The query is printed at service centre and importer replies through service centre. Facility of tele-enquiry about status of documents is provided in major customs stations. Under EDI, normally, documents are inspected only after assessment. After assessment, copy of Bill of Entry is printed at service centre. Final Bill of Entry is printed only after ‘Out of Charge’ order is given by customs officer.  – Chapter 3 Para 18 to 22 of CBE&C’s Customs Manual, 2001.

PAYMENT OF CUSTOMS DUTY - After assessment of duty, necessary duty is paid. Regular importers and Custom House Agents keep current account with Customs department. The duty can be debited to such current account, or it can be paid in cash/DD through TR-6 challan in designated banks.

After payment of duty, if goods were already examined, delivery of goods can be taken from custodians (port trust) after paying their dues. If goods were not examined before assessment, these have to be submitted for examination in import shed to the examining staff. After shed appraiser gives ‘out of charge’ order, delivery of goods can be taken from custodian.

First and second system of assessment - There are two systems of assessment. Section 17(2) provides for assessment after examination of goods and section 17(4) provides for assessment on basis of documents, followed by inspection and testing of goods.

“First appraisement system” or 'first check procedure' is followed if the appraiser is not able to make assessment on the basis of documents submitted and deems that inspection is necessary. Goods are examined first and then these are assessed. This method is followed only if assessment is not possible on basis of documents. - - The importer himself may also request 'first check procedure', if he cannot give all required details regarding description / value of goods. He has to make request for first check examination at the time of filing of Bill of Entry or at data entry stage in case of EDI. He has to give reason for seeking first appraisement. The examination order is recorded on Bill of Entry and then returned to importer / CHA. It is then presented to import shed for examination. The shed appraiser / Dock examiner examines the goods as per examination order and records his findings. If samples are required, they are taken out. In case of EDI system, the report of examination is given in the computer itself. The goods are then assessed to duty by appraiser. - Chapter 3 Para 23 of CBE&C’s Customs Manual, 2001.
In “Second Appraisement System” or 'second check procedure', which is normally followed, assessment is done on basis of documents and then goods are examined. Such examination is not mandatory. It is done on selective basis on the basis of ‘risk assessment’ or specific intelligence report. Section 17(4) of Customs Act specifically provides that if initially assessment is done on basis of documents, re-assessment can be done after examination or testing of goods or otherwise, if it is found subsequent to examination or testing or otherwise, that any statement made on Bill of Entry or any information supplied is not true in respect of matter relevant to assessment of duty.

First appraisement is generally carried out in following cases - * If complete documents are not submitted * Goods are to be tested for correct classification * Goods are re-imported * Goods are damaged or deteriorated and abatement is claimed  * Goods are abandoned and remission of duty is applied for * When goods are provisionally assessed * When importer himself requests for examination of goods before payment of duty.

EXAMINATION OF GOODS - Examiners carry out physical examination and quantitative checking like weighing, measuring etc. Selected packages are opened and examined on sample basis in ‘Customs Examination Yard’. Examination report is prepared by the examiner.

Accelerated Clearance of Imports and Exports Scheme (ACS) – Finance Minister, in his budget speech on 28-2-2003, had announced a ‘self assessment scheme’ for importers and exporters. As per the scheme, importer will himself determine classification of goods including claim for exemption benefits. Computer System will calculate the duty based on his declaration. Physical inspection of imported goods will be done by risk-assessment and management techniques on a computer based system and not on the orders of customs examining staff. Audit of import documents will not be by existing system of concurrent audit but will be  done by post-clearance audit, as prevalent in developed countries.

Subsequently, a Accelerated Clearance of Import and Export Scheme (ACS) has been announced vide MF(DR) circular No. 30/2003-Cus dated 4-4-2003. The scheme is announced through administrative instructions, without making any change in statutory provisions. Hence, the scheme is not same as ‘self removal’ under Central Excise. Presently, the scheme is introduced on trial basis at Air Customs, Sahar (Mumbai), ICD, New Delhi and Chennai Sea Customs.

In case of imports, the scheme will be open to all status holders under EXIM policy, Central and State Government PSUs and other importers who have been importing for at least two years and have filed at least 25 Bills of Entry in preceding  year. - - In case of exports, the scheme will be open to all status holders under EXIM policy, EOU/STP/EHTP units whose goods have been sealed in presence of customs/excise officers, Central and State Government PSUs, manufacturer-exporters who have been exporting for at least two years and have filed at least 25 Shipping Bills in preceding year and bulk exporters. - - Certain sensitive items have been excluded from the provisions. Importer/exporter intending to avail this facility has to make application to Commissioner. The clearances will be subject to post clearance audit.

Provisional Assessment - Section 18 of Customs Act, 1962 provide that provisional assessment can be done in following cases (a) when Customs Officer is satisfied that importer or exporter is unable to produce document or furnish information required for assessment (b) it is deemed necessary to carry out chemical or other tests of goods (c) when importer/exporter has produced all documents, but Customs Officer still deems it necessary to make further enquiry. In such cases, assessment is done on provisional basis. The importer/exporter has to furnish guarantee/security as required by Customs Officer for payment of difference if any. Goods can be cleared after payment of duty provisionally assessed and after providing the security. After final assessment, difference is paid by importer or refunded to him as the case may be. If the imported goods were warehoused after provisional assessment, the Customs Officer may require importer to execute a bond for twice the difference in duty, if duty finally assessed is higher [section 18(2)(a)]. The bond is called as 'P D Bond' (Provisional Duty Bond). The bond is with security or surety. Bank guarantee can also be given as a security.

Checking of duty drawback / license documents - Documents in respect of Duty Entitlement Pass Book (DEPB), advance license, duty drawback etc. will be checked.

Execution of bond and payment of duty - Once the duty is assessed, the bill of entry is returned to importer. The Bill of Entry should be presented to comptist for calculation and pinpointing of the duty. If bond has to be executed, it will be taken in bond section.

Payment of duty - If goods are to be removed to a warehouse, duty payment is not required. The goods can be taken to a warehouse under bond, without payment of duty. However, if goods are to be removed for home consumption, payment of customs duty is required. CHA or the importer can take it for payment of customs duty. Large importers and CHA have P.D. accounts with customs. Duty can be paid either in cash or through P.D. account. P. D. account means provisional duty account. This is a current account, similar to PLA in central excise. The importer or CHA pays lumpsum amount in the account and gets credit on the amount paid. He can pay customs duty by debiting the amount in P.D. (Provisional Duty) account. If the importer does not have an account, he can pay duty by cash using TR-6 challan. Of course, payment through PD account is very convenient and quick.

The duty should be paid within five working days (i.e. within five days excluding holidays) after the ‘Bill of Entry’ is returned to the importer for payment of duty. [section 47(2)]. (Till 11-5-2002, the period allowed was only 2 days).

Interest for late payment - If duty is not paid within 5 working days as aforesaid, interest is payable. Such interest can be between 10% to 36% as may be notified by Central Government. [Section 47(2) of Customs Act, 1962.]. - - Interest rate is 15% w.e.f. 13-5-2002. [Notification No. 28/2002-Cus(NT) dated 13-5-2002] Earlier, interest rate was 24% p.a, w.e.f. 1-3-2000, as per notification No. 34/2000-Cus(NT)].

Disposal if goods are not cleared within 30 days - As per section 48 of Customs Act, goods must be cleared within 30 days after unloading. Customs Officer can grant extension. Otherwise, goods can be sold after giving notice to importer. However, animals, perishable goods and hazardous goods can be sold any time - even before 30 days. Arms & ammunition can be sold only with permission of Central Government.

Out of Customs Charge Order - After goods are examined, it is verified that import is not prohibited and after customs duty is paid, Customs Officer will issue ‘Out of Customs Charge’ order under section 47. Goods can be cleared from customs area only on receipt of such order. This is an ‘adjudicating order’ within the meaning of Customs Act, even if it is passed by Appraiser and not by Assistant Commissioner.

Demurrage if goods not cleared - Heavy demurrage is payable if goods are not cleared from port within three days.

Import of software through data communication - Import of software through data communication / tele-communication is permitted. Since such imports are not available for physical verification, proper accountal in books should be maintained. Unit intending to import software through datalink is required to inform estimated annual requirement to Development Commissioner of EOU / Director of STP. This should be approved by him. [what for ?]. After import of software through internet, written information should be submitted to Director of STP / Development Commissioner of EOU and importer shall get a certificate. This certificate should be submitted to Assistant / Dy Commissioner of Customs within 48 hours, along with Bill of Entry and certificate from Development Commissioner of EOU / Director of STP. He will issue 'out of charge' order. The documents such as invoice etc. will be routed through bank. - MF(DR) circular No. 58/2000-Cus dated 10-7-2000.

Relevant Date for Rate and Valuation of Customs Duty - Section 15 of Customs Act prescribes that rate of duty and tariff valuation applicable to imported goods shall be the rate and valuation in force at one of the following dates. (a) if the goods are entered for home consumption, the date on which bill of entry is presented (b) in case of warehoused goods, when Bill of Entry for home consumption is presented u/s 68 for clearance from warehouse and (c) in other cases, date of payment of duty.

CONCEPT OF TERRITORIAL WATERS NOT RELEVANT - It may be noted that concept of ‘ date of entering into territorial waters’ is not relevant for purposes of determination of rate of customs duty.

Export Procedures
Procedures have to be followed by (a) ‘person-in-charge of conveyance’ and (b) the exporter. The procedures are similar to procedures for import, of course, in reverse direction.

NO STOPPAGE OF EXPORT CONSIGNMENT - Exports are vital for our economy. Any stoppage in export consignment means loss of export orders to the exporter and loss of foreign exchange to the country. Hence, it has been provided that movement of export consignment will not be interrupted and no export consignment shall be withheld for any reason whatsoever. In case of any doubt, customs authorities may ask for an undertaking that the export is on sole responsibility of the exporter. [Highlights of EXIM policy 1997-2002 as amended on 13.4.1998].

Procedures by person in charge of conveyance – Any new airline, shipping line, steamer agent should be registered in Customs Systems for electronic processing of shipping bills etc.

The ‘person in charge of conveyance’ has to follow prescribed procedures.

Entry Outward - The vessel should be granted ‘Entry Outward’. Loading can start only after entry outward is granted. (section 39 of Customs Act). Steamer Agents can file ‘application for entry outwards’ 14 days in advance so that intending exporters can start submitting ‘Shipping Bills’. This ensures that formalities are completed as quickly as possible and loading in ship starts quickly.

LOADING WITH PERMISSION - Export goods can be loaded only after Shipping Bill or Bill of Export, duly passed by Customs Officer is handed over by Exporter to the person-in-charge of conveyance. In case of baggage and mail bags, shipping bill is not necessary, but permission of Customs Officer is required (section 40).

Export Manifest - As per section 41, an Export Manifest/Export Report in prescribed form should be submitted before departure. [The report is popularly called as ‘Export General Manifest’ - EGM]. The details required are similar to import manifest. Such manifest/report can be amended or supplemented with permission, if there was no fraudulent intention. Such report should be declared as true by the person-in-charge signing the export manifest. This report is not required if the conveyance is carrying only luggage of occupants.

Procedures to be followed by Exporter – Export procedures have been summarised in Chapter 3 Part II of CBE&C’s Customs Manual, 2001.

Every exporter should take following initial steps -–

1. Obtain BIN (Business Identification Number) from DGFT. It is a PAN based number

2. Open current account with designated bank for credit of duty drawback claims

3. Register licenses / advance license / DEPB etc. at the customs station, if exports are under Export Promotion Schemes

Exporter has to submit ‘shipping bill’ for export by sea or air and ‘bill of export’ for export by road. Goods have to be assessed for duty, even if no duty is payable for most of exports, as ‘Nil Duty’ assessment is also an assessment.

Shipping Bill to be submitted by Exporter - Shipping Bill and Bill of Export Regulations prescribe form of shipping bills. It should be submitted in quadruplicate. If drawback claim is to be made, one additional copy should be submitted. There are five forms : (a) Shipping Bill for export of goods under claim for duty drawback - these should be in Green colour (b) Shipping Bill for export of dutiable goods - this should be yellow colour (c) shipping bill for export of duty free goods - it should be white colour (d) shipping bill for export of duty free goods ex-bond - i.e. from bonded store room - it should be pink colour (e) Shipping Bill for export under DEPB scheme - Blue colour.

The shipping bill form requires details like name of exporter, consignee, Invoice Number, details of packing, description of goods, quantity, FOB Value etc. Appropriate form of shipping bill should be used.

Relevant documents i.e. copies of packing list, invoices, export contract, letter of credit etc. are also to be submitted. In case of excisable goods, from ARE-1 prepared at the time of clearance from factory should also be submitted.

Customs authorities give serial number (called 'Thoka Number') to shipping bill, when it is presented.

Excise formalities at the time of Export - If the goods are cleared by manufacturer for export, the goods are accompanied by ARE-1 (earlier AR-4). This form should be submitted to customs authorities. The Customs Officer certifies that the goods under this form have indeed been exported. This form has then to be submitted to Maritime Commissioner for obtaining ‘proof of export’. The bond executed by Manufacturer-exporter with excise authorities is released only when ‘proof of export’ is accepted by Maritime Commissioner or Assistant Commissioner, where bond was executed.

Duty drawback formalities - If the exporter intends to claim duty drawback on his exports, he has to follow prescribed procedures and submit necessary papers. The procedures are discussed in the chapter on ‘Export Incentives'. He has to make endorsement of shipping bill that claim for duty drawback is being made. If he fails to do so due to genuine reasons, Commissioner of Customs can grant exemption from this provision. [proviso to rule 12(1)(a) of Duty Drawback Rules].

G R / SDF / SOFTEX Form under FEMA - Reserve Bank of India has prescribed GR / SDF form under FEMA. “G R” stands for ‘Guaranteed Receipt’ form, while SDF stands for 'Statutory Declaration Form’). SDF form is to be used where shipping bills are processed electronically in customs house, while GR form is used when shipping bills are processed manually in customs house.

Other documents required for export - Exporter also has to prepare other documents like (a) Four copies of Commercial Invoice (b) Four copies of Packing List (c) Certificate of Origin or pre-shipment inspection where required (d) Insurance policy. (e) Letter of Credit (f) Declaration of Value (g) Excise ARE-1/ARE-2 form as applicable (h) GR / SDF form prescribed by RBI in duplicate (i) Letter showing BIN Number.

RCMC certificate from Export Promotion Council - Various Export Promotion Councils have been set up to promote and develop exports. (e.g. Engineering Export Promotion Council, Apparel Export Promotion Council, etc.) Exporter has to become member of the concerned Export Promotion Council and obtain RCMC - Registration cum membership Certificate.

Check in customs – Document submitted is processed by customs authorities, and following are checked - Chapter 3 Para 39 of CBE&C’s Customs Manual, 2001. –
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Value and classification of goods under drawback schedule in case of drawback shipping bills
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Export duty / cess if applicable
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Advance License shipping bills are checked to ensure that description in invoice and final product specified in Advance License matches. If necessary, samples may be drawn and assessment may be done after visual inspection or testing
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Exportability of goods under EXIM policy and other laws - Some exports are totally prohibited under various Acts e.g. items restricted or prohibited under Foreign Trade (Regulation) Act; antiques; art treasures; Arms; narcotics etc. Some items like tea, coffee and coir products can be exported only against authorisation/licence under respective Acts.
Examination of goods before export - After shipping bill is passed by export department, the goods are presented to shed appraiser (exports) in dock for examination. Goods will be examined by examiner. This inspection is necessary (a) to ensure that prohibited goods are not exported (b) goods tally with description and invoice (c) duty drawback, where applicable, is correctly claimed.

Let Export Order by Customs Authorities - Customs Officer will verify the contents and after he is satisfied that goods are not prohibited for exports and that export duty, if applicable is paid, will permit clearance. (section 51) by giving ‘let ship’ or ‘let export’ order.

GR-1, ARE-1, octroi papers, quota certification for export etc. are also signed. Exporter’s copy of shipping Bill, GR-1, ARE-1 etc. duly certified are handed over to exporter or CHA. Drawback claims papers are also processed. - Chapter 3 Para 43 and 60 of CBE&C’s Customs Manual, 2001.
Processing under EDI system – Under EDI system, declarations in prescribed form are to be filed through ‘Service Centre’ of customs. After verification, shipping bill number is generated by the system, which is endorsed on printed checklist generated for verification of data. Goods are inspected at docks on the basis of printed check list. All documents are submitted to Customs Officer along with checklist. If goods and documents are found in order, ‘let export’ order is issued. Then two copies of Shipping Bill are generated – one customs and other exporter’s copy. Exporter’s copy is generated only after EGM (Export General Manifest) is submitted by shipping agent. These are signed by CHA and customs officer and then by Appraiser. SDF, ARE-1, octroi papers, quota certification for export etc. are also signed. Exporter’s copy of Shipping Bill, SDF, ARE-1 etc. duly signed are handed over to exporter or CHA. - Chapter 3 Paras 42 to 60 of CBE&C’s Customs Manual, 2001.
Conveyance to leave on written order - The vessel or aircraft which has brought imported goods or which carry export goods cannot leave that customs station unless a written order is given by Customs Officer. Such order is given only after (a) export manifest is submitted (b) shipping bills or bills of export, bills of transhipment etc. are submitted (c) duties on stores consumed are paid or payment of the same is secured (d) no penalty is leviable (e) export duty, if applicable, is paid.  - - Such permission is not required if the conveyance is carrying only luggage of occupants.

Other Customs Procedures
Besides the aforesaid procedures, various other procedures have been prescribed. These are mainly to be followed by the person in charge of conveyance.

Boat Notes - If the vessel has to unload only a small cargo, it may not spend time in having berth in the port. If the small cargo is to be sent to shore, it may be loaded in a small boat and sent to shore. As per section 35, such small boat must be accompanied by a ‘Boat Note’. Boat Notes Regulations provide that such Boat Notes will be issued by Customs Officer. It will be maintained in duplicate and should be serially numbered. Boat Note should be in prescribed form.

In case of export, if small export cargo is to be loaded in ship through small boat, no Boat Note is required if the cargo is accompanied by the ‘Shipping Bill’, otherwise, Boat Note is required. Boat Note is also required for transhipment of cargo, i.e. transfer from one ship to another or for re-shipment.

Transit Goods - Section 53 provide that any goods imported in any conveyance will be allowed to remain on the conveyance and to be transited without payment of customs duty, to any place out of India or any customs station. However, all these goods must be mentioned in import manifest or import report submitted by person in charge of conveyance. Such goods should not be ‘prohibited goods’ under section 11 of Customs Act. [The conveyance may be vehicle, ship or aircraft]. After transit, the goods may go to another customs station.

On arrival at customs station, the goods will be liable to customs duty as if it is first importation in India. - section 55.

Transhipment of Goods - Goods imported in any customs station can be transhipped without payment of duty, u/s 54 of Customs Act. Transhipment means transfer from one conveyance to another. [The conveyance may be vehicle, ship or aircraft]. Such transhipment may be to any major port or airport in India. The goods can be transhipped to any other customs station in India if customs officer is satisfied that the goods are bonafide intended for transhipment to any customs station. The facility is available at all customs ports and Inland Container Depots (ICDs). [Notification No. 50/95-Cus(NT) dated 6-9-95].

Goods to be transhipped must be specified in Import Manifest or Import report and a ‘Bill of Transhipment’ should be submitted to Customs Officer. In case of goods being transhipped under an international treaty or bilateral agreement between Government of India and Government of a foreign country, a Declaration of Transhipment shall be submitted instead of Bill of Transhipment. [section 54(1)]. [India has such bilateral agreement with Nepal].

Such goods should not be ‘prohibited goods’ under section 11 of Customs Act. The goods should be sealed during transhipment by customs officer. A bond has to be executed for the purpose. After execution of bond, a certificate from customs officer has to be submitted within one month that goods have been properly transferred. [Goods Imported (Conditions of Transhipment) Regulations, 1995]. On arrival at customs station, they will be liable to customs duty as if it is first importation in India. - section 55.

TRANSIT AND TRANSHIP - Distinction between transit and transhipment is that in 'transit' goods continue to be on same vessel, while in transhipment, goods are transferred to another vessel / vehicle. Hence, procedures are also different.

Coastal goods - Coastal goods means goods transported from one port in India to another port in India, but does not include imported goods. Thus, coastal goods means goods taken by ship from one Indian port to another. No export or import is involved, but control is necessary to ensure that coastal goods are not diverted illegally for export.

LOADING OF COASTAL GOODS - The Consignor should submit bill of coastal goods to Customs Officer (section 93). Form of the bill has been prescribed. These will be loaded by master of vessel only after ‘bill of coastal goods’ is passed (section 93). Master of Vessel will carry an ‘Advice Book’ where entries will be made by Customs Officer. This ‘Advice Book’ has to be presented for inspection of Customs Officers, if called for. After loading, the vessel can leave only after obtaining written order from Customs Officer. As per notification No 15/98-NT dated 27.2.1998, exemption has been granted for delivery of 'Advice Book' at each port of call. However, the 'Advice Book' will have to be submitted for inspection on board of vessel, when called for.

UNLOADING OF COASTAL GOODS - Unloading of coastal goods should be done only at Customs Port or coastal port appointed by CBEC under section 7 of Customs Act. On arrival, all bills relating to goods which are to be unloaded will be delivered to Customs Officer. Unloading can be done only after obtaining permission from Customs Officer. Customs Officer can inspect goods and ask for questions and documents relating to goods. Goods will be unloaded at approved place under supervision of Customs Officer.
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	General Provisions about Baggage
Elaborate provisions have been made for baggage as many Indians have tremendous craze for foreign goods - particularly electronic goods, white goods, liquor, perfumes etc.

What is a baggage - The term has not been defined as such. However, following may be noted : (a) Baggage means all dutiable articles, imported by passenger or a member of a crew in his baggage (b) Un-accompanied baggage, if despatched previously or subsequently within prescribed period is also covered (c) baggage does not include motor vehicles, alcoholic drinks and goods imported through courier (d) Baggage does not include articles imported under an import licence for his own use or on behalf of others.

BONA FIDE BAGGAGE EXEMPT FROM DUTY - Bona fide baggage accompanying passenger is exempt from duty. It includes wearing apparel, toilet requisites and other personal effects.

GENERAL PROHIBITIONS - Following are general prohibitions / restrictions - (a) Foreign and Indian currency can be taken out / brought in only as per restrictions of RBI under FEMA (discussed later in this chapter). (b) Possession of narcotic drugs is strictly prohibited. (c) Domestic pets like dogs, cats, birds etc. can be brought as per strict health certificate regulations. (d) Taking out exotic birds, wind orchids and wild life, is strictly prohibited. (e) Endangered species or articles made from flora and fauna such as ivory, musk, reptile skins, furs, shahtoosh or antiques are prohibited .

IMPORT OF PETS UNDER BAGGAGE – Pets (cats and dogs upto two numbers per passenger) can be brought subject to production of Animal Health Certificate from country of origin and examination of pet by quarantine officer. Import license or import sanitary permit is not required. Standard health protocol should be followed. – MFCA(DR) circular No. 94/2002-Cus dated 23-12-2002.

Declaration by owner of baggage - Section 77 of Customs Act provides that owner of any baggage has to make declaration of its contents to customs officer. Rate of duty and tariff valuation shall be the rate and valuation in force on the date of declaration.

GREEN CHANNEL - It is impractical to ask every traveller to declare contents of his baggage. Hence, customs have provided two channels at airports. If a person does not have any dutiable goods, he can go through green channel.

An incoming passenger has to submit disembarkation card, containing written declaration about his baggage. This should be collected when passenger goes through green channel. – MF(DR) circular No. 9/2001-Cus dated 22.2.2001.

Passenger who have nothing to declare can simply walk through green channel with baggage on basis of oral declaration / declaration on their disembarkation cards. Any passenger found walking through green channel with dutiable or prohibited goods (or found mis-declaring quantity, value or description while going through red channel) is liable to strict penal action of seizure and confiscation. He can even be arrest / prosecuted. - Chapter 24 Para 8 of CBE&C’s Customs Manual, 2001.

Even if a person is walking through green channel, customs officer can stop a passenger and check his baggage. There were many complaints about harassment of passengers. As Indian economy is opening, foreign travel has increased. The world over, the trend is to make all efforts to speed up passenger traffic and reduce their inconvenience. In line with the trend, Government , vide MF(DR) circular No. 41/2000-Cus dated 12-5-2000 has informed the customs staff that high level of baggage screening causes inconvenience to passengers and defeats the very purpose for which green channel facility was created. Ministry has advised that instead of high percentage of screening the bags, field formations should intensify intelligence and surveillance system of passenger profiling to ensure that only suspect passengers and frequent short visit passengers are diverted from green channel for scanning of baggage.

RED CHANNEL - Person carrying dutiable goods should pass through red channel and should submit declaration. The declaration of goods and value as given by passenger in disembarkation card is generally accepted, but baggage can be inspected by customs officer.

Rate of duty on baggage - Rate of duty on baggage is as follows :

GENERAL RATE ON BAGGAGE - Baggage is classified in Customs Tariff in Chapter 98.03, irrespective of actual classification as per Customs Tariff. The entry reads as “All dutiable articles, imported by passenger or member of crew in his baggage”. Tariff rate is 150%. However, effective rate (i.e. specified by a notification) is 35% w.e.f. 1-3-2005, plus education cess of 3% on the duty.

This rate is not available to - fire arms, cartridge of fire arms exceeding 50, cigarettes, cigars or tobacco in excess of the quantity prescribed for importation free of duty under Baggage Rules and goods imported through courier service. [Notification No. 136/90 dated20-3-90 as amended]. Since ‘baggage’ does not include motor vehicles, liquor and firearms, the rate is obviously not applicable for those goods.

CONCESSIONAL RATE IN CERTAIN CASES - A person returning after one year or a person transferring his residence to India after two years' stay abroad, is eligible for concessional rates on some goods. This aspect has been explained in later paragraphs.

DUTY ON GOLD IN SOME CASES - Gold brought as baggage by a passenger of Indian origin or a person holding Indian passport. The duty is only Rs 100 per Kg for import of gold bars bearing manufacturer’s or refiner’s engraved serial number and weight expressed in metric units and gold coins. In case of other gold, including tola bars and ornaments (but excluding ornaments studded with stones or pearls), the duty is Rs 500 per Kg. Upto 10 Kg gold can be brought by each eligible passenger. [Notification No. 31/2003-Cus dated 1-3-2003]. - - No  special additional duty or CVD is payable. Gold can be brought in form of medallions, coins and jewellery, except foreign currency coins and jewellery studded with stones or pearls. The person should have been staying abroad for over six months. Duty must be paid only in convertible foreign currency. Out of the period of 6 months, short visits upto 30 days are permitted, if the concession was not availed in those short visits.

The gold so obtained can be sold in India, provided that payment for the same is obtained by cheque in Indian rupees - RBI Notification No. FERA 167/95 dated 30-5-95.
DUTY ON SILVER IN SOME CASES - Silver brought as baggage by a passenger of Indian origin holding Indian passport upto 100 Kg is chargeable to duty of Rs. 1,000 per Kg, if the person was staying abroad for over six months. Duty has to be paid only in convertible foreign currency. No special additional duty, or CVD is payable. Silver can be brought in any form, including medallions, coins and jewellery, except foreign currency coins and jewellery studded with stones or pearls. Out of the period of 6 months, short visits upto 30 days are permitted, if the concession was not availed in such short visit.

The sliver so obtained can be sold in India, provided that payment for the same is obtained by cheque in Indian rupees - RBI Notification No. FERA 167/95 dated 30-5-95.
IMPORT FOR PERSONAL USE - Dutiable articles imported by air or post, but not as baggage, intended for personal use, which are not prohibited under Foreign Trade (Development and Regulation) Act are classifiable under 98.04 and general rate is 30%, plus 4% special additional duty (SAD). The goods are exempt from additional duty (CVD). However, 98.04 does not cover items brought as baggage. Thus, this covers goods sent by post or air by a person abroad to another person in India.

BAGGAGE EXEMPT OR AT CONCESSIONAL RATE OF DUTY - Following baggage is exempt from customs duty - (a) Personal property re-imported (b) Free replacement under warranty of articles which are private personal property of passenger (c) foodstuff upto Rs 50,000 (d) Free gifts and donations to red cross, CARE or Government of India for relief and rehabilitation (e) Samples, price lists, prototypes, commercial samples etc. (f) Goods brought for display, exhibition, fair etc., subject to various conditions (g) Agricultural products or goods manufactured or produced in Nepal. (h) Other goods as specified - [Notification No 49/96-Cus dated 23.7.96].

EXEMPTION TO MINOR AMOUNTS OF CUSTOMS DUTY – Customs duty is not payable if amount of duty is Equal to or less than Rs 100/-. [section 25(6)].

Exemptions/Restrictions on Baggage - Tourists can be broadly classified as (a) Indian persons going abroad for a short trip and coming back (b) Indian persons gone abroad for work and coming back after few years (c) tourists visiting India for sight seeing or business purpose. Accordingly, ‘Baggage Rules, 1998’ contain different provisions for (a) Residents from India (b) Tourists visiting India and (c) Persons transferring their residence.

Exemption only to bonafide baggage - The exemption to baggage is available only to bonafide baggage. Though the term 'bonafide' baggage is not defined, baggage declaration form prescribed that 'bonafide baggage' includes * wearing apparel * personal and household effects meant for personal use of passenger or family members travelling with him and not for sale or gift * Jewellery including articles made wholly or mainly of gold, in reasonable quantity according to status of passenger * Tools of draftsman * Instruments of physician or surgeon.

Baggage of Indian Resident or foreigner residing in India
Resident means a person holding Indian Passport and normally residing in India (i.e. Indian persons going abroad for short visit). The concession of free import of used personal effects and general free allowance is also available for foreign citizens residing in India .

Used personal effects - Used articles of personal wear and articles in personal use of passengers for daily necessaries is fully exempt. Used personal effects are also exempt. (This allowance is also available to foreign citizens residing in India returning from abroad). The term 'personal effects' is already explained above.

EXPORT CERTIFICATE WHILE GOING OUT - Note that items like camera, computer, jewellery etc. will be permitted duty free as personal effects only if these were taken from India while going abroad. An 'export certificate' should be obtained from authorities while taking these goods abroad, so that these can be brought back without payment of duty.

General Free Allowance - The free allowance is as follows :

GENERAL FREE ALLOWANCE - In addition to personal effects (excluding jewellery), a passenger of 12 or more years of age is allowed general free allowance of Rs. 25,000, if the Indian Resident is returning from country other than Nepal, Bhutan, Myanmar or China. This allowance is also available to foreign citizens residing in India. This allowance cannot be pooled with General Free Allowance of other passengers - e.g. husband and wife bringing one item of Rs. 50,000 will not be permitted duty free. This General Free Allowance is not applicable to un-accompanied baggage.

NO GENERAL FREE ALLOWANCE IN CERTAIN CASE - General Free Allowance is available to Indian Residents, foreigners who are residing in India and tourists of Indian origin. The allowance is also available if he is transferring his residence or returning after 3/12 / 24 months. A Non Resident Indian who does not hold Indian passport is also entitled to GFA if he is of Indian origin. The GFA is not available to foreign tourists.

NO GFA ON UN-ACCOMPANIED BAGGAGE - General free Allowance is not allowed on un-accompanied baggage.

RESTRICTED/EXCLUDED ITEMS FROM GENERAL FREE ALLOWANCE - The exemption is not allowed to items included in Annex I to Baggage Rules, 1998. Items included in Annex I are : (1) fire arms; (2) cartridges of fire arms exceeding 50; (3) cigarettes exceeding 200 or cigars exceeding 50 or tobacco exceeding 250 Gms; (4) Alcoholic liquor and wines in excess of one Liter each (5) Gold or Silver in any form, other than ornaments.

Allowance to professionals returning to India - An Indian passenger who was engaged in his profession abroad for over three months is allowed to import following duty free goods as additional allowance - (a) Household Articles upto Rs 6,000 (e.g. linen, utensils, tableware, kitchen appliances, an iron etc.) (b) Professional equipment like portable equipments, apparatus and appliances required in such profession, upto Rs. 10,000/-. The limit will be increased to Rs. 20,000/- if he was abroad for over 6 months. [This allowance is in addition to General Free Allowance].

This exemption of professional equipment is only for carpenters, plumbers, welders, masons and the like and not for items of common use like cameras, typewriter, cassette-recorder, computers, word processor etc. - Rule 5 of Baggage Rules, 1998 read with Appendix C.

Limited exemption to jewellery - If the passenger was residing abroad for over one year, jewellery can be imported duty free upto Rs. 10,000 in case of gentleman passenger and Rs. 20,000 in case of lady passenger. [Appendix D to Baggage Rules, 1998]. [Note that personal jewellery which was taken out can be brought back without any limit, if necessary export certificate was taken at the time of going out of India. Jewellery which is normally worn is treated as ‘personal effects’ and is exempt from import duty].

Imported goods taken abroad and brought back - A tourist can take imported equipment like camera, cellular phone, note book computers etc. abroad. In such case, he should take 'Export Certificate' with him while going abroad. This will enable him to bring back the said goods without payment of duty on return. It is now provided that frequent travellers can get such certificate in advance. The certificate will be serially numbered with official seal of issuing authority giving details of the product. Such certificate will be valid for one year and can be obtained from any major customs house, international airport or seaport. - CBE&C circular No 66/96-Cus dated 26.12.1996. – For form of certificate see CBE&C circular No. 2/2002-Cus.VI dated 8-1-2002.

Duty payable on balance un-exempted baggage - The baggage (including un-accompanied baggage) is exempt subject to limits mentioned above. The balance quantity is dutiable at rates explained above. Duty payable on Silver and Gold imported as baggage has been separately prescribed.

Concession to persons transferring his residence (TR)
A person who is transferring his residence to India is eligible to bring used personal and household articles to India without duty. The provisions are applicable to all - i.e. foreigners coming for residing in India as well as Indian resident coming after 2 years and who is transferring his residence to India.

The conditions are : (a) He should have been residing abroad for at least two years. During this period short visits not exceeding 6 months are permissible. (b) The provision regarding 2 years' stay can be condoned upto 2 months by Assistant Commissioner, if the early return was due to terminal leave or vacation or other special circumstances. (c) The provision regarding maximum 6 months stay during 2 years can be relaxed by Commissioner in deserving cases (d) The passenger should not have availed this concession in preceding three years (e) Goods in Annex I & II are not allowed under this concession. (Rules 8 of Baggage Rules, 1998, read with Appendix F). (However, duty on 18 items in Annex II is 30% upto value of goods of Rs. 5.0 lakhs).

GENERAL FREE ALLOWANCE - A passenger can also avail of ‘General Free Allowance’ as available to other residents, in addition to above. (Rule 8).

PERSONAL AND HOUSEHOLD GOODS - The exemption is available only for ‘personal and household goods’ i.e. those required for use of the passenger or running the household. Thus, for example, this exemption cannot be extended to photocopier. - CC (Appeals) v.R S Sidhu - 1992 (62) ELT 667 (GOI).

CONCESSION FOR TRANSFER OF RESIDENCE - A person transferring his residence to India after stay abroad for two years and who has not availed this concession in preceding three years is eligible for concession upto value of Rs. 5.00 lakhs exclusive of value of his personal effects and other household articles. This concession is available on 18 articles contained in Annex II of Baggage Rules, 1998. [As against only Rs. 75,000 in case of Mini TR - inclusive of personal effects and other household articles - available to those who are coming after stay abroad for 365 days out of last two years]. Duty is 30%. Passenger has to declare that no other person of his family has availed this benefit. [Notification No. 137/90 dated 20-3-90 as amended].

ARTICLES NOT ALLOWED UNDER TR - Transfer of Residence concession is not available to motor vehicles, vessels, aircrafts, cinematograph films, alcoholic liquor and wines (in excess of one litre each), cigarettes (exceeding 200), cigars (exceeding 50), tobacco (exceeding 250 gms), Gold (other than ornaments), Silver (other than ornaments), fire arms and cartridges of fire arms exceeding 50 – Annex I and II of Baggage Rules – also confirmed in Publication of Director of Publicity - see 1999(113) ELT T18.
Allowance for persons returning after one year i.e. Mini TR - A person who was working abroad and is returning to India on termination of work and who was staying abroad for at least 365 days out of previous two years, is eligible to certain concessions. This is termed as ‘mini TR’ i.e. ‘Mini Transfer of Residence’. He is entitled to bring personal effects and household articles upto Rs. 75,000/- duty free [The limit was Rs 30,000 upto 28-2-2002]. This allowance is in addition to General Free Allowance. The conditions are (a) These should be in possession of himself or his family and used for at least six months (b) He shall be allowed to avail himself of this exemption only once in three years. (c) Items in Annex I & Annex II to Baggage Rules are not allowed under this rule. (d) Goods should be contained in his bonafide baggage.

Items under Annex I are already explained above. Items under Annex II are as follows :

ITEMS IN ANNEX II - (i) Colour/monochrome TV (ii) VCR/VCP/VTR (iii) Digital Video Disc (DVD) player (iv) Video Home Theatre system (v) washing machine (vi) Electrical/LPG Cooking range (other than stoves with upto two burners) (v) Dish washer (vi) Music system (vii) Dish washer (viii) Music system (ix) Personal/Desk top Computer (x) Note book computer/ laptop computer (xi) Air conditioner (xii) Refrigerator (xiii) deep freezer (xiv) Microwave oven (xv) Video camera or video camera with TV, sound/video recording apparatus (xvi) word processing machine. (xvii) Fax machine. (xviii) Portable photocopying machine (xix) Vessels (xx) Aircrafts (xxi) Cinematograph films of 35 mm and above. (xxii) Gold or Silver in any form, other than ornaments.

In other words, the exemption of Rs. 75,000 is illusory as the items a person would like to bring after stay abroad are mostly not exempt. However, duty payable is 30% on the first 18 items included in Annex II upto value of Rs 1,50,000 in case of Mini TR.

Since ‘baggage’ does not include motor vehicles, liquor and firearms, the exemption is obviously not applicable for those goods.

CONCESSIONAL RATE OF 30% IF PERSON RETURNING AFTER STAY OF 365 DAYS - The general rate of customs duty on baggage is reduced to 30% if a person holding Indian passport, returns to India after staying abroad for at least 365 days in last two years. He should be 'working abroad', i.e. mere stay with relatives or others is not enough to avail this concession. The person is eligible for following concession : duty payable is 30% on CTV, VCR, VCP, cooking range, washing machines, A/C, PC, dish washers, musical systems, refrigerator, deep freeze, micro-wave oven, video camera, word processing machine and Fax machine. (These are first 18 items included in Annex II to Baggage Rules, 1998) Concession is available for one unit of these goods per family upto total value of Rs. 75,000, inclusive of value of other goods imported duty free under rule 5 of Baggage Rules. [Under these rules, household articles excluding those in Annex I and Annex II are permitted to be imported duty free].

Concessions to Tourists
Tourists visit India for various purposes and rules have been framed to allow them to bring goods to India.

Who is a Tourist - Tourist means (a) a person who is not normally resident of India (b) who enters India for stay of not more than six months in the course of twelve month period (c) he should come for legitimate non-immigrant purpose such as touring, recreation, sport, health, family reasons, study, religious pilgrimages or business. [rule 2(iii) of Baggage Rules, 1998].

Thus, Non-Resident Indians who do not hold Indian passports are also covered in this definition.

Exemption to Baggage of tourists - Following are the exemptions -

(a) Used personal effects of tourist and travel souvenirs are allowed duty free. Personal effects should be for personal use of the tourist and these goods, other than consumed, should be re-exported when tourist leaves India for foreign destination.

(b) Tourists of Indian Origin (even if holding foreign passport) other than those coming from Pakistan by land route, are entitled to General Free Allowance in addition to 'personal effects'.

(c) Foreign Tourists are permitted to bring articles upto Rs 4,000 for making gifts. This can include upto 200 cigarettes or 50 cigars or 250 gms of tobacco and upto 1 litre each of Alcoholic liquor and wine. Duty will have to be paid for gifts over the value of Rs 4,000 (Rs 3,000 if they are coming from Pakistan).

(d) Tourists of Pakistani origin or foreign tourists coming from Pakistan or tourists of Indian origin coming from Pakistan, by land route, are entitled to bring used personal effects and travel souvenirs are allowed duty free. Personal effects should be for personal use of the tourist and these goods, other than consumed, should be re-exported when tourist leaves India for foreign destination. In addition, articles upto value of Rs 3,000 for making gifts are permitted duty free.

(e) Tourists of Nepalese origin coming from Nepal or of Bhutanese origin coming from Bhutan are not entitled to any exemption. The rules do not even make mention in respect of exemption of personal goods for their personal use. Obviously, this is not the intention. In fact, as per section 79(1)(b) of Customs Act, articles of baggage for use of the passenger or his family are exempt from customs duty and hence they will be exempt even if no specific mention is made in rules.

IMPORT BY FOREIGN EXPERTS - Foreign experts assigned to India under various UN schemes etc. are permitted to bring various articles, including VCR, video camera and Air conditioners. These are exempt from customs duty on obtaining certificate of undertaking from the expert. Duty will be paid by concerned ministry / department- CBE&C circular No. 70/95-Cus dated 20-6-1995.
Import and export through Courier
Imports and export through couriers are treated as imports or exports as any other mode. It is not treated as 'baggage'. There is no restriction on value of goods that can be brought through courier. The duty payable is normal duty as applicable to all other goods normally imported by ship or air transport. Duty concessions, if any, are also permissible. Courier Imports and exports (Clearance) Regulations, 1998 specify the procedures, which are summarised in Chapter 17 of CBE&C’s Customs Manual, 2001.

The highlights of the Regulations are as follows :

Import through courier -
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Import through courier is permitted by air from Mumbai, Delhi, Chennai, Bangalore, Hyderabad, Ahmedabad, Jaipur and Kolkata or from any land customs station, except two land stations in West Bengal.
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Weight of individual package should not exceed 70 Kgs.
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Goods requiring any specific condition to be fulfilled under any other Act, rule or regulations are not permitted
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Some items like animals or its parts, plants, perishables, publications containing maps depicting incorrect boundaries of India, precious stones, gold, silver and chemicals and chemical products are not permitted to be brought through couriers. However, they can bring life saving drugs.
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‘Authorised Courier’ must be registered with Commissioner of Customs. He should be financially viable for which he has to produce a certificate from Bank. He has to execute bond and furnish security to Commissioner of Customs. His registration can be cancelled for misconduct or failure to comply with regulations.
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Authorised Courier should advise his clients about provisions of Customs Act and exercise due diligence. He should disclose all information to Assessing Officer in connection with the imported goods. He should maintain proper records.
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Registration of courier can be cancelled in case of misconduct or if he fails to comply with the provisions of the ‘Courier Regulations’.
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The goods can be carried by the on-board courier or the person in charge of aircraft or authorised agent of courier service. It is not necessary that goods must be carried by the on board courier himself.
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The courier bags should be kept separately and shall be dealt with only as per directions of Commissioner of Customs.
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Goods like * documents * Free samples and free gifts upto prescribed value limit * Dutiable or commercial goods can be sent through courier. These should be packed separately with appropriate labels. These goods must be accompanied by a declaration by sender in respect of contents of the package and its value.
[image: image39.png]



Free gifts and samples upto Rs 10,000 (exclusive of freight and insurance) can be imported per consignment.
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Import of gem and jewellery of EOU / SEZ and export of cut and polished diamond, gems and jewellery is permitted if value of each consignment does not exceed Rs 25 lakhs.
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Authorised Courier have to submit declaration in prescribed form. He will present all the imported goods brought by on-board courier or person in charge of aircraft to the customs officer. If goods are not cleared within 30 days, these will be disposed of.
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Authorised Courier also has to file ‘Courier Bill of Entry’ in prescribed form.
Export through courier
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Export through courier is permitted by air from Mumbai, Delhi, Chennai, Bangalore, Hyderabad, Ahmedabad, Jaipur and Kolkata or from any land customs station, except two land stations in West Bengal.
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In case of export goods, the courier shall file a statement before departure of any flight, along with Courier Shipping Bill or Bill of Export in prescribed form.
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The simplified procedure for export through courier is not applicable to - * Items on which export duty is payable * Goods proposed to be exported under claim for duty drawback * Goods proposed to be exported under DEPB, DES, EPCG or any other similar export promotion scheme. * Goods in respect of which customs officer directs the filing of shipping bill * Goods where value of consignment is above Rs 25,000 and transaction in foreign exchange is involved. This limit is not applicable where GR waiver or specific permission has been obtained from RBI * Goods which require licence (then what is left ?). However, these can be exported through courier after filing regular shipping bill by exporter and getting clearance from customs officer.
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Free gifts upto Rs 25,000 per consignment permitted. Samples upto Rs 50,000 can be exported through courier.
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Export by EOU/EHTP/ STP units through authorised courier is permitted. - CBE&C circular No. 65/98-Cus dated 3-9-1998.
[image: image48.png]



Import of gem and jewellery of EOU / SEZ and export of cut and polished diamond, gems and jewellery is permitted if value of each consignment does not exceed Rs 25 lakhs.
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Goods brought in customs area must be exported within 7 days. If not exported within 7 days, these will be disposed of. The period can be extended by Assistant Commissioner in deserving cases.
Post Parcels
Normal procedures for import by air/ship/road are not possible for imports as ‘baggage’ or import through post. Hence, separate provisions have been made for import/export by post.

ENTRY FOR PURPOSE OF POSTAL ARTICLES - 'Entry' means an Entry made in 'Bill of Entry' in case of imports and 'Shipping Bill' in case of exports. In case of post parcels, Label/declaration accompanying goods which contain description, quantity and value of the goods will be deemed to be an ‘Entry’ for purposes of Customs Act, vide section 82 of Customs Act. Thus, filing of separate Bill of Entry or Shipping Bill is not necessary for import/export through post.

RATE OF DUTY AND TARIFF VALUATION - As per section 83 of Customs Act, the rate of duty and valuation as on date on which postal authorities submit the list to Customs Officer will be considered. However, if such list is presented before arrival of vessel, the date will be deemed to be date of arrival of the vessel. Similarly, in case of exports, rate and tariff valuation as applicable on date on which goods are handed over to postal authorities will be considered.

Regulations for import / export by Post - Section 84 authorises Board to make regulations for procedures for examination and assessment of duty and transit/transshipment of goods imported by post. Accordingly, CBE and C have made rules.

POST PARCELS TO POST OFFICE - Post parcels will be allowed to pass from port/airport to Foreign Parcel Department of Government Post Offices without payment of customs duty. Postmaster will hand over to Principal Appraiser, Customs following (a) memo showing total number of parcels from each country of origin (b) Parcel Bills or Senders’ declaration (c) Customs declaration and despatch notes, if any (d) other information that may be required.

INSPECTION OF MAIL - The mail bag will be opened and scrutinised by Postmaster under supervision of Principal Postal Appraiser of Customs. Packets suspected of containing dutiable goods will be separated and presented to Customs Appraiser with letter mail bill and assessment memos.

PARCEL BILL/LETTER MAIL BILL - The parcel bill/letter mail bill will show details like (a) Serial number assigned by office of posting (b) Name of office of posting (c) Destination (d) weight (e) local number (f) Contents as ascertained by Customs (g) Declared value in foreign currency (h) Rupee Value (i) Rate of duty (j) Amount of duty and (k) Remarks.

EXAMINATION AND ASSESSMENT - Customs Appraiser will mark the parcels which are required to be detained as (a) necessary particulars are not available or (b) mis-declaration or under-valuation is suspected or (c) goods are prohibited for import. Other parcels will be assessed without opening, on the basis of details given in parcel bill or despatch notes. The duty will be assessed and will be entered on parcel bill. These will be audited and returned to Postmaster. Postmaster will hand over parcel to addressee only after collecting the customs duty.

OPENING OF PARCELS - Parcels selected by Appraiser for examination will be opened and examined. If required, details will be called from addressee. After inspection, the parcels will be sealed with a distinctive seal. If mis-declaration or under-valuation is noted or goods are prohibited goods for imports, these will be detained and reported to Customs Commissioner. After assessment, these will be handed over to Post Master, who will hand over to addressee on receipt of payment of Customs duty.

GIFTS BY POST - Gifts from abroad upto Rs. 10,000 of goods which are not prohibited goods for import are duty free if sent by post or through courier. The postal charges or air freight will not be taken into account for determining value limit of Rs 10,000. [Notification No. 171/93-Cus dated 16-9-1993 as amended on 6-7-1999]. However, if the value exceeds Rs 10,000, customs duty is payable on whole value even if gift was received unsolicited.

EXEMPTIONS TO POST PARCELS - Post Parcel where customs duty payable is less than Rs. 100 are fully exempt from duty (this is obviously with a view to ignore small parcels). Post Parcels posted from India but returned un-delivered are also exempt from customs duty, if no export benefit was claimed on these parcels.

EXPORT BY POST – Articles exported by post are required to be covered by a declaration in prescribed form. Where the value exceeds Rs 50 and payment is to be received, the export must be declared in exchange control form PP. Export of Indian and foreign currency, bank drafts, cheques, National Saving Certificates are not allowed unless accompanied by permit issued by RBI, unless where such negotiable instruments are sent by authorised dealers in India. Goods upto Rs 25,000 can be exported as gifts. Export of purchases made by foreign tourists is permitted on submission of proof that payment was received in foreign exchange.
Stores
Section 2(38) define ‘Stores’ as goods for use in a vessel or aircraft and includes diesel and spare parts and other articles of equipment, whether or not they are required for immediate fitting. The ships/aircrafts coming from abroad require spares and consumables for their ships and hence special provisions have been made.

TRANSIT AND TRANSSHIPMENT - Stores can remain on Board of vessel or aircraft while in India. Imported Stores can be transferred to another vessel or aircraft with permission of Customs officer, without payment of duty, if the vessel is a foreign going vessel. - section 86. Imported stores on board a vessel or aircraft can be consumed as stores without payment of customs duty, as long as the vessel or aircraft is a foreign going vessel or aircraft. - section 87.

WAREHOUSING OF STORES - Imported stores can be kept in warehouse without assessment of duty and without payment of duty for supply to ships / aircrafts. - section 85.

REMOVAL OF STORES FROM WAREHOUSE - The stores can be removed from warehouse without payment of duty to be taken back on foreign going vessel. A 'shipping bill' has to be submitted if the 'stores' are to be removed without payment of duty. Warehouse rent and other penalties etc. if applicable, are payable before removal of stores. - section 88.

If stores are to be removed after payment of duty for home consumption, Bill of Entry has to be submitted and goods can be removed after payment of duty, penalties, rent and interest as may be applicable.

STORES FREE OF EXPORT DUTY - Stores manufactured or produced in India may be exported without payment of export duty, as stores on any foreign going vessel with permission of Customs Officer, who will determine the requirement based on size of vessel or aircraft, length of journey etc. - section 89. - - Since the supply is treated as ‘export’ it will be eligible for duty drawback.

SUPPLY OF IMPORTED DUTY PAID STORES - Imported duty paid stores can be supplied as 'stores' to foreign going vessel. If such supplies of stores are made, 98% of customs duty paid will be allowed as 'duty drawback'. If fuel or lubricating oil is supplied as stores to foreign going vessel, 100% customs duty paid on the fuel or lubricating oil is refunded as ‘duty draw back’. - section 88.
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	Exemption from Duty
Some exemptions from duties are provided in Customs Act, while some are provided in Customs Tariff Act. Besides, Central Government can grant partial or full exemption from duty under section 25 of Customs Act. These exemptions are summarised here.

Exemptions by Notification - Section 25 (1) of Customs Act, 1962 authorises Central Government to issue notifications granting exemptions from duty. Such exemption may be unconditional or subject to conditions. Such conditions may be required to be fulfilled before or after clearance. Government can also grant exemption by a special order in exceptional circumstances. The exemption notification should be published in gazette. The notification can be issued only in ‘public interest'.

Imports by privileged persons and organisations - Import by U N agencies, Governors, Ford Foundation, Vice President of India, specified equipment by foreign news agency, personal effects of deceased persons, gifts imported by CARE have been granted various exemptions.

Foreign Privileged Persons (Regulation of Customs Privileges) Rules, 1957 make provisions for privileges to specified foreign privileged persons i.e. Diplomats (High Commissioner, Ambassadors, Consul General etc). The imports of goods for their personal use or official use are allowed duty free. They have to produce exemption certificate in prescribed form signed by Head of Diplomatic Mission. Generally, the goods are not checked, but these can be checked if there is suspicion.

They can import cars. These can be sold to another privileged person. These can also be sold to non-privileged person after payment of customs duty, subject to certain restrictions. The car can be sold duty free after four years of import. If the car is totally damaged in accident or stolen, the amount of insurance claim will be treated a scum-duty price and duty so calculated will be payable.

Import for repairs, reconditioning etc. - Goods can be imported for repairs, reconditioning or re-engineering. These have to be re-exported within three years of imports. After imports, the repairs, reconditioning or re-engineering has to be in a bonded warehouse under customs bond. (Notification No. 134/94 - Cus dated 22-6-94) [It is not necessary that goods must have been manufactured in India]
Ad hoc exemptions - Section 25(2) of Customs Act permit Government to issue ad-hoc exemption from customs duty by issue of a special order in exceptional circumstances. The order should specify the exceptional circumstances for granting ad hoc exemption. [Similar provision in section 5A(2) of Central Excise Act]. - - It has been clarified that such exemption can be granted even after duty is paid. In such case, duty has to be refunded - MF(DR) circular No 12/97-Cus dated 12.5.1997.

Exemption of Imports for export - Various schemes have been formed to allow duty free imports of raw materials and components for exports. These include schemes like FTZ, 100% EOU, STP, EHTP, Advance Licences etc. Import of materials for job work and return are also permitted. These are discussed in a later Chapter on ‘Export Incentives'

Project Imports - Heavy Customs duty on imported machinery for projects make the initial project cost very high and project may become unviable. Hence, concept of ‘project Import’ has been introduced to bring machinery etc. required for initial setup or substantial exemption at concessional customs duty.

The goods are classified under heading 98.01, though the machinery and its parts may actually fall under different tariff heading. This simple method is adopted, as otherwise, classifying each machinery and its parts in different heads and valuing them would have been cumbersome and would have delayed clearances, which would cause demurrages. - Chapter 5 Para 1 of CBE&C’s Customs Manual, 2001.
DUTY PAYABLE - Duty on project imports is basic 25% plus CVD of 16% plus of SAD 4%. .Basic customs duty for fertiliser projects, coal mining projects and power generation projects is 5%. [Notification No 16/2000-Cus dated 1-3-2000]. [Since now customs duty is generally 25%, ‘project import’ is relevant only in case of projects where basic duty is 5%].

ITEMS ELIGIBLE FOR PROJECT IMPORTS - The items eligible are specified in heading 98.01 of Customs Tariff Act. These are : all items of machinery including prime movers, instruments, apparatus and appliances, control gear and transmission equipment, auxiliary equipment (including those for research and development, testing and quality control); as well as components or raw materials for manufacture of these items and their components; required for initial setting up of a unit or substantial expansion.

PROJECTS ELIGIBLE - The projects eligible are : (1) Industrial Plant (2) Irrigation Project (3) Power Project (4) Mining Project (5) Project for oil or mineral exploration (6) Other projects as may be specified by Central Government. Under this head, Central Government has specified various projects like Mumbai Water supply, Mathura-Delhi- Ambala-Jullunder Pipeline, Nhava Sheva port Gas pipe line project, Konkan Railway project etc.

REGISTRATION OF CONTRACT - Contract for import has to be registered with Customs. Application for registration of Contract must be made before importation and contract must be registered before order for clearance of goods is made from Customs. The contract can be amended if required.

Documents to be submitted while registering contract are specified in Chapter 5 Para 8 of CBE&C’s Customs Manual, 2001.

FINALIZATION OF CONTRACT - After contract is completed, importer has to submit a statement giving details of goods imported with proof of value and quantity within three months of clearance of goods. If necessary, Plant Site Verification may be carried out in case of large project contract exceeding Rs one crore. - Chapter 5 Para 12 and 13 of CBE&C’s Customs Manual, 2001.
Remission on lost/pilfered/damaged goods
Customs Act provides for remission of duty on goods lost/damaged/pilfered before clearance. These provisions have been specifically made because pilferage of goods in ports is very heavy - particularly of small and costly items.

Remission on lost/pilfered goods - Section 23(1) of Customs Act provides for remission of duty on imported goods lost (other than pilferage) or destroyed, if such loss or destruction is at any time before clearance for home consumption. Section 13 provides that if imported goods are pilfered after unloading but before order for clearance is passed by Customs Officer for clearance for home consumption or deposit in a warehouse, no duty is payable on the goods, unless the pilfered goods are restored to importer.

Normal practice is to inspect the goods in the port before payment of duty. The Duty is paid only when imported goods are found to be in order. Shortages should be informed to customs authorities and they should be involved in examination of goods, to prove shortage of goods. In All India Glass Mfgrs Federation v. CC 1991(55) ELT 5 (SC), it was held that damage to goods should be proved before goods are cleared from customs.

NO REMISSION AFTER GOODS ARE CLEARED FOR HOME CONSUMPTION – No remission for short delivery can be obtained after goods are cleared from customs. – Partap Steels v. CC 2001(135) ELT 168 (CEGAT).

REMISSION AFTER GOODS ARE WAREHOUSED – Remission of duty on goods warehoused is permissible u/s 23, as goods cleared for warehousing are not ‘goods cleared for home consumption’. – Winsome Yarn v. CCE 2001(134) ELT 686 (CEGAT). [In a contrary decision, in Pasupathi Overseas P Ltd. v. CC - 1996(88) ELT 795 (CEGAT), it was held that no remission can be given in respect of warehoused goods. The decision probably needs review]. - - Loss of goods due to theft (pilferage) in warehouse is not covered u/s 23 and remission is not admissible. - Himalaya Granites v. CCE 2001(135) ELT 1212 (CEGAT). [Issue is arguable].

Difference between sections 13 and 23 (1) - Difference in sections 13 and 23 (1) can be summarised as follows :

1. Section 13 deals with pilferage, while section 23 (1) deals with loss or destruction of goods, except pilferage.

2. No duty is payable at all under section 13, but liability revives of duty if goods are restored. However, duty is payable under section 23 (1), but it is remitted by Assistant Commissioner of Customs. Thus, unless remitted, duty has to be paid under section 23 (1).

3. Under section 13, importer does not have to prove pilferage. However, under section 23 (1), burden of proof is on importer to prove loss or destruction.

4. Under section 13, pilferage should be before order for clearance is made, while under section 23 (1), loss or destruction can be any time before clearance.

5. Under section 13, loss must be only due to pilferage. However, under section 23 (1), loss or destruction may be due to fire, accident etc. but not pilferage. e.g. loss by leakage is covered under this section.

6. Under section 13, normally duty is not paid. However, if duty is paid before examination of goods, refund can be claimed if goods are found to be pilfered during examination but before order for clearance is made. Under section 23 (1), if duty is paid, then refund can be obtained only if remission is granted by Customs Authorities. Thus, remission under section 23 (1) is at the discretion of Custom Authorities. [Of course, the discretion has to be exercised judiciously].

7. Section 13 is not applicable for warehoused goods, while section 23 (1) is applicable for warehoused goods also. [as goods transferred to warehouse are not ‘cleared for home consumption’]. As per section 23(2) of Customs Act, importer cannot relinquish the title in goods after order for clearance for home consumption. However, in case of warehoused goods, the owner of warehoused goods can relinquish the title of goods any time before order for home clearance is made. He will be required to pay rent, interest, other charges and penalties that may be payable, but duty will not be payable [proviso to section 68 inserted w.e.f. 14-5-2003]. [Really, this is not permitted as per wording of section 23(2). However, since proviso to section 68 is a specific provision and added later, it will prevail].

Loss after order of clearance but before actual clearance - Section 13 provides that duty on pilfered goods is not payable if the imported goods are pilfered before order of clearance is made. This section is on basis of principle that goods are not in control of importer when they are in port and he should not be penalised if these are pilfered .As the sections 13 and 23 (1) stand today, there is no remedy if goods are pilfered after the order for clearance is made but before the goods are actually cleared.

REMISSION IF GOODS LOST AFTER ORDER OF CLEARANCE BUT BEFORE PHYSICAL CLEARANCE - In CC v. Saw Pipes2001(137) ELT 244 (CEGAT), it was (indeed rightly) held that ‘clearance for home consumption’ cannot be equated with order of clearance for home consumption. Physical removal of goods which is the ‘clearance for home consumption’ can take place only after such an order is passed. Such clearance therefore is an event distinct and separate from the order permitting clearance. [This decision is relevant for purpose of section 23(1) and not for section 13, as wording used in section 13 is different].

Duty on pilfered goods is payable by port authorities - Once goods are unloaded from ship/aircraft, they are in custody of port trust authorities or airport authorities till the goods are cleared. They are in position of ‘bailee'. If goods are pilfered after they are unloaded but before they are cleared from the port, the customs duty is payable by port trust authorities or airport authorities under whose custody the goods were lying [section 45(3)]. Thus, though importer does not have to pay duty on pilfered goods, the same is payable by authorities who were custodians of the goods so that Government does not lose any revenue on account of pilferage.

Remission on relinquished goods - If the importer decides to abandon the goods, he shall not be liable to pay any duty [section 23 (2) of Customs Act]. Such situation normally arises if the goods are in very deteriorated condition and importer may feel that it is not worthwhile to pay duty and incur further losses. The importer may also abandon the goods if the assessment of duty is done on much higher side than expected by him. In such case, he may abandon the goods if he feels that it is cheaper to abandon the goods than to pay heavy customs duty. He should relinquish title before (a) an order for clearance of the goods for home consumption or (b) before order permitting deposit of goods for warehousing is made.

However, even if goods are warehoused, the owner of warehoused goods can relinquish the title of goods any time before order for home clearance is made. He will be required to pay rent, interest, other charges and penalties that may be payable, but duty will not be payable [proviso to section 68 inserted w.e.f. 14-5-2003]. The word ‘interest’ is not clear and is likely to lead to litigation. It has been consistently held that when duty is not payable, question of payment of duty does not arise.

Abatement of duty on damaged goods - Section 22 of Customs Act provides for reduction in duty if goods are damaged or deteriorated in any of the following cases : (a) damaged before or during unloading in India (b) damaged by accident after unloading but before examination of goods for assessment by Customs Officer - provided that the accident is not due to wilful act, negligence or default of importer, his employee or agent (c) damaged by accident in warehouse before clearance of goods - provided that the accident is not due to wilful act, negligence or default of importer, his employee or agent. The customs duty chargeable will be in proportion to the value of damaged good to value of goods before damage or deterioration e.g. if value of goods is Rs. 10,000 and after damage, the value is Rs. 2,000, then 20% of the normal customs duty is payable. The value of damaged goods may be decided by Assistant Commissioner of Customs, or if the owner agrees, the damaged goods may be sold by auction and gross sale proceeds of the auction will be deemed to be the value of goods.

Demand of Customs Duty
If it is found that duty is not levied or short levied or erroneously refunded, Customs officer can raise a show cause notice for demanding the duty [section 28].

Period for issue of Show cause Notice for demand - The notice must be issued within six months from relevant date. However, in case of import by an individual for his personal use or by Government or by any charitable, research or charitable Institution or Hospital, the demand can be raised within one year of relevant date. This period can be extended to five years in case the short levy or non-levy or refund was due to collusion, wilful mis-statement, suppression of facts or fraud by importer, exporter, agent or employee of importer/exporter. While counting this period, if Court had granted a stay against issue of notice, that period will not be considered [section 28 (1) of Customs Act].

Relevant date for issue of SCN - Relevant date for calculating the limit of six months, one year or five years is (a) if duty or interest was not levied, date of order of clearance of goods (b) if the duty was provisionally assessed, then date when it was adjusted after final assessment (c) if duty or interest was erroneously refunded - date of refund (d) if duty was paid or interest levied - date of payment of duty or interest [section 28 (3) of Customs Act].

NO TIME LIMIT FOR ASSESSMENT – Section 17 does not prescribe any time limit for assessment. Thus, if ship was allowed to leave without assessment on execution of guarantee, assessment can be done without any time limit and time limit u/s 28 does not apply. –Southern India Corpn v. ACCE 2000(123) ELT 251 (Cal HC).

Demand in respect of correction of clerical error - Section 154 of Customs Act provides for correction of - (a) clerical or arithmetical mistakes or (b) errors due to any accidental slip or omission - in any decision or order passed by Central Government, CBE&C or any officer of Customs can be corrected by the said authority.

 Notice can be issued in respect of goods already cleared - Goods are cleared from customs after an order of Assistant Commissioner is issued under section 47 of Customs Act. As per section 128 (2) of Customs Act, if the department is not satisfied with the order, it can file appeal against the order of Assistant Commissioner with Commissioner (Appeals). A question was raised whether, once goods are cleared after issue of order under section 47, a demand can be raised under section 28 or only a review application has to be made under section 128 (2). There were divergent opinions. Finally, Supreme Court, in UOI v. Jain Shudh Vanaspati Ltd. - 1996(86) ELT 460 (SC) = AIR 1996 SC 2696, has held that action can be taken under section 28 of Customs Act, even after goods are released from Customs, by issuing a show cause notice etc. It is not necessary that appeal must be filed by department u/s 128(2) with Commissioner (Appeals) against order of clearance . - similar decision in Seshan Printers v. CC - (1996) 84 ELT 72 (CEGAT) *Component Corporation v. CC 1997(93) ELT 225 (CEGAT).

Interest on delayed payment of duty - Demand, once confirmed, must be paid within three months. Interest is payable from the next month from which duty ought to have been paid [section 28AB of Customs Act as amended w.e.f. 11.5.2001]. The provisions are identical with provisions in Central Excise and hence are not elaborated here.

Other provisions similar to Central Excise - Legal provisions regarding show cause notice, hearing, appealable order etc. are similar to excise. Provisions in respect of Settlement Commission and Advance Ruling are also same as excise. Principle of provisional assessment is also same, though provisions are not identical. Hence, these provisions are not elaborated here.

Section 28 of Customs Act is pari materia with section 11A of Central Excise Act, except that the words ‘with intent to evade payment of duty’ appearing in section 11A do not appear in section 28 of Customs Act.

Recovery of sums due to Government
Section 142 of Customs Act provides that if any duty is demanded or drawback paid is recoverable from a person, it can be (a) deducted from any amount payable by any customs officer to such person (b) detaining and selling goods belonging to such person, which are under control of Customs authorities (c) issuing a certificate to District Collector in whose district any property of the person is situated or where he carries on business. The District Collector can recover the amount as arrears of land revenue. (d) Destraining and detaining any property belonging to the person and selling the same (d) enforcing a bond executed under the Act.

Detention and sale of any property - If the amount due is not paid, Assistant Commissioner of Customs can, on authorisation by a Commissioner of Customs, distrain any movable or immovable property belonging to or in control of such person (from whom any sum is recoverable]. The property can be detained until the amount is paid along with cost of the distress or keeping the property. If amount is not paid, the property can be attached and sold by customs authorities. [section 142 (1)(c)(ii) of Customs Act].

This section has been made applicable to Central Excise also. Since these provisions are discussed under Central Excise, these are not repeated here.

Refund of Duty
Refund may be obtainable if customs duty was paid in excess while clearing the goods.

Time limit for filing refund claim - Refund claim should be lodged within six months. This period is one year in case of imports made by individual for personal use or by Government or by any educational, research or charitable institution. If duty was paid under protest, time limit of 6 months / one year is not applicable. [proviso to section 27(1)]. If duty was paid on provisional basis, period of 6 months / one year will be calculated form the date of adjustment of duty after final assessment [Explanation II to section 27 (1) of Customs Act ].

Refund claim can be of customs duty and interest paid on such duty. [Note that as per section 47 (2) of Customs Act, 1962, if duty is not paid within two days of return of return of bill of entry to make payment of duty, interest is payable. If excess duty is refunded, pro rata interest should also be refunded.]

Refund to Importer/Buyer - Provisions regarding person to whom refund can be granted are as follows :

WHO CAN FILE REFUND CLAIM - Refund claim will be normally filed by importer. However, if the goods were sold and if buyer has paid customs duty, he also can file refund claim, if he has not passed on its incidence to another person. Refund claim should be lodged with Assistant Commissioner. Refund, once sanctioned, will be normally paid to Consumer Welfare Fund, unless the importer/buyer proves that he has not passed on the burden to another person [section 27(2) of Customs Act].

Refund claim cannot be filed by Custom House Agent in his own name, without power of attorney - VV Dabke v. CC - 1983 (12) ELT 583 (CEGAT) - followed in Jaswant B Shah v. CC - (1996) 81 ELT 669 (CEGAT).

Refund to buyer/Importer/exporter if no ‘Unjust Enrichment’ - Under proviso to section 27 (2) of Customs Act, refund of customs duty and interest paid on such duty can be made to importer/buyer only in following cases :
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If Importer/exporter/buyer has not passed on incidence of the duty to another person
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If Imports are made by individual for his personal use
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In case of Refund of export duty, if any
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In case of Duty drawback payable to exporter
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If borne by any other such class of applicants, as may be specified by Central Government, by notification, if the incidence of duty has not been passed on to any other person. Such notification has to be placed before Parliament and got approved. (so far, not a single notification has been issued under this provision).
These provisions are overriding provisions and are applicable irrespective of any contrary judgment of Appellate Tribunal or any Court or any other provisions of Customs Act and Rules. Thus, refund provision in any other rule will be always subject to the aforesaid provisions of section 27 (2) of Customs Act.

Application for refund of Customs Duty - Application for refund must be made in prescribed form in duplicate. The form has been prescribed in Customs Refund Application (Form) regulations, 1995.

Duty incidence deemed to have been passed to buyer - Refund is available to importer/buyer only if he has borne the incidence. Section 28D of Customs Act that every person who had paid duty shall be deemed to have passed on the incidence to buyer of the goods. (i.e. he is deemed to have recovered the same from buyer). The importer/buyer claiming refund will have to prove that he has not passed on incidence of tax to any other person. [In legal terminology, this means that burden of proof is on importer/buyer claiming the refund that he has not passed on the incidence. Customs department does not have to prove otherwise i.e. that incidence has been passed on to consumer.]

Unjust Enrichment - Provisions in respect of ‘Unjust Enrichment’ are similar to those in respect of Central Excise.

Refund beyond six months/one year - Discussions under Central Excise Law on this topic are fully applicable in customs also. These can be granted only under writ powers of High Courts or SLP with Supreme Court. However, such refunds, even if sanctioned, will be subject to provisions of ‘unjust enrichment'

Refund of Export duty - Export duty is charged on very few items but section 26 of Customs Act makes provisions for refund of export duty. Export duty is refundable if (a) Goods are re-imported within one year (b) the goods returned are not ‘re-sale’ and (c) refund claim is lodged within six months from date of clearance by customs officer for re-importation. This refund is not subject to provisions of unjust enrichment.
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	Schemes for encouraging Exports
Exports are given top priority in India, as India needs foreign exchange due to adverse balance of trade. In fact, practice of giving encouragement to exports is followed by almost all nations. Government gives encouragement to export through various schemes. Exports are mainly supported and supervised by ‘Commerce Ministry’ of Government of India. Export Promotion Councils have been formed for various product categories.

Broadly, the export incentives for manufacturers are -

(a)     Indigenous inputs without payment of excise duty

(b)     No excise charged on final product

(c)      Imported inputs without payment of customs duty

(d)     No export duty on export of final product

(e)      Bank finance on priority basis and at concessional rate of interest

(f)       Exemption from Income tax

(g)     Exemption from sales tax on final product (refund of CST paid on inputs in certain cases).

WTO STIPULATION - As per stipulation of World Trade Organisation (WTO), no country can give 'export incentives' as such. The reason is that WTO intends to encourage free competition among nations. If incentives are given for exports, there will not be free competition. That is the reason why income-tax incentives on export income are being phased out. However, goods can be made tax free for export purposes, which is permissible under WTO stipulations. Hence, all our export promotion schemes are directed towards ensuring that inputs as well as final products are made 'tax free'.

Input duty relief schemes - Various schemes have been devised to obtain inputs free from duty or to grant refund of the same. In some schemes, the unit has to be isolated from domestic production units, while in some schemes, the units producing goods for domestic production are also entitled to get inputs free of cost.

SCHEMES WHERE EXPORT PRODUCTION UNIT HAS TO BE ISOLATED FROM DOMESTIC PRODUCTION UNITS -  There are schemes where units producing goods for export purposes have to be isolated from domestic units. The schemes are - EOU, STP, EHTP and SEZ.

SCHEMES WHERE DOMESTIC PRODUCTION UNIT CAN GET INPUTS FREE FROM TAXES -  The schemes of EOU, SEZ, STP and EHTP are suitable where the unit is exclusively or at least predominantly for export purposes. There are other schemes where a unit producing goods for domestic purposes is also entitled to get inputs / capital goods without payment of customs duty / excise duty. These schemes are - * Advance License scheme * Duty Entitlement Pass Book scheme (DEPB) * Duty Free Replenishment Certificate scheme (DFRC) * Cenvat credit on inputs used in goods exported can be utilised for other products or refund can be obtained * Rebate of duty on inputs if final product is exempt from duty. Capital goods can also be obtained at concessional rate of customs duty under EPCG scheme.

Under duty drawback scheme, the customs duty and excise duty paid on inputs is returned as a rebate.

Highlights of EOU/SEZ scheme
The highlights of EOU (Export Oriented Unit) and SEZ (Special Economic Zone) are as follows –
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SEZ unit has to be located within the specified zones developed, while EOU unit can be set up at any of over 300 places all over India. [Similarly, STP/EHTP unit can be situated within the zone specifically developed or at any place where EOU can be set up]
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The unit can import capital goods, raw materials, consumables, packing material, spares etc. without payment of customs duty. Similarly, these can be procured indigenously without payment of excise duty. Second hand capital goods can also be imported.
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They have to achieve positive NFE (Net Foreign Exchange Earnings).
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Minimum investment in plant and machinery and building is Rs 100 lakhs for EOU. This should be before commencement of commercial production. There is no such limit for SEZ.
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A bond in prescribed form has to be executed. [B-17 in case of EOU and form prescribed in Special Economic Zone Rules, 2003 in case of SEZ]. There is no physical supervision of customs / excise authorities over production and clearances, but prescribed records are required to be maintained.
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Fast Track Clearance Scheme (FTCS) for clearances of imported consignments for EOU. In case of SEZ units, customs clearance for export and import is obtained within the zone itself.
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Generally, all final production should be exported, except rejects upto prescribed limit.
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Sale within India should be on payment of excise duty. The duty  which will be equal to normal customs duty which would be payable on such goods, if imported. However, in certain cases, excise duty payable will be only 50%/30% of normal customs duty payable on such goods if imported into India.
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Sub-contracting of production outside on job work basis is permissible after obtaining necessary permission on annual basis
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Job work for exports is permitted
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Samples can be sold / given free within prescribed limit
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Unutilised raw material can be disposed of on payment of applicable duties
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The unit can exit (de-bond) with permission of Development Commissioner, on payment of applicable duties.
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Central Sales Tax (CST) paid on purchases is refundable (but not local tax). [In case of SEZ unit, supplier does not have to pay CST].
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Prescribed percentage of foreign exchange earnings can be retained in EEFC account in foreign exchange.
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100% foreign equity is permissible, except in a few cases.
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Supplies made to EOU by Indian supplier are ‘deemed exports’ and supplier is entitled to benefits of ‘deemed export’. Supplies to SEZ are ‘exports’ and all export benefits are available.
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Restrictions under Companies Act on managerial remuneration are not applicable.
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No restrictions on External Commercial Borrowings.
STP / EHTP UNIT – Concept of STP/EHTP is similar to EOU/SEZ. The scheme is administered by Ministry of Information Technology. The STP/EHTP unit can be at a place specifically developed for the purpose or it can be located at any place where EOU can be set up. Thus, a STP/EHTP unit can be set up as an EOU unit anywhere in India or as a SEZ unit at specified developed locations in India.

Pros and cons of various schemes – It is true that no one scheme can be suitable to all. Each manufacturer has to weigh pros andcons of each scheme and determine which scheme is most beneficial to him.

Generally, if major production of the company is towards sale in DTA (Domestic Tariff Area) and only partly towards export, schemes like DEPB or DFRC or advance license are suitable. Other things being equal, scheme of duty drawback is simple and easy to operate particularly when All Industry Rate fixed is good.

Schemes like EOU (Export Oriented Unit)/SEZ (Special Economic Zones) are suitable (a) when the undertaking is predominantly export oriented (b) Requirement of imported capital goods and imported raw material is high.

FLEXIBILITY IN EOU - Benefits available to EOU and SEZ are comparable. Among EOU/SEZ, the SEZ unit has to be located at the specified locations where such zones are developed, while EOU unit can be set up at any place declared as ‘warehousing station’ under Customs Act. There are over 300 such places all over India. Thus, there is very wide choice of location. Even within the factory of manufacturer, a separate unit for EOU can be set up, thus saving considerably in administrative costs. Even use of common utilities is possible. - - If export orders dry up, conversion of EOU to DTA unit by exit (de-bonding) is comparatively very easy. On the other hand, if a unit is SEZ, it has to be physically moved out of the zone after exit (de-bonding).

Thus, flexibility in EOU is much more compared to SEZ unit.

On the other hand, generally, infrastructure available at SEZ unit is much better than infrastructure available to EOU unit. Customs clearance for exports is obtained within the zone itself, which is convenient.

An overview of EOU/SEZ scheme
EOU/SEZ schemes are under control of Ministry of Commerce, Government of India. Basic policy of EOU is stated in Chapter 6 of Export and Import Policy 2002-2007.

Chapter 6 of Handbook of Procedures Volume I contains procedural aspects.

Prescribed forms are given in Appendices to the Handbook of Procedures. These are given in earlier chapter.

EOU units are closely connected with Customs Law and Excise Law. They have to follow the prescribed procedures and statutory exemptions are given by way of notifications under these laws. Besides, Income Tax Act and Foreign Exchange Management Act are also very relevant for EOU units.

Basic provisions of scheme of EOU, EHTP, STP and SEZ are identical, though there are a few variations. The common features are discussed first.

SEZ units are located in specifically developed zones. EOU can be set up at various places in India declared as ‘warehousing stations’. There are over 300 such places. Thus, flexibility in locating EOU is quite wide. A STP/EHTP can be set up either in a specified zone (like SEZ) or at various locations where EOU can be located.

Highlights of the EOU scheme are discussed in following paragraphs.

Policy for permission - Only project having an investment of not less than 100 lakhs and above in building and plant and machinery shall be considered for establishment under EOU scheme.  This will not apply to existing units and units in EHTP/STP/ agriculture/floriculture /aquaculture/animal husbandry/information technology, handicrafts, services and other sectors as may be approved by BOA (Board of Approvals).

Minimum investment in plant and machinery and building is Rs 100 lakhs for EOU. This should be before commencement of commercial production. - - The unit may be engaged in manufacture, services, repair, re-engineering,  gold/silver/platinum jewellery, agriculture, aquaculture, floriculture, horticulture, poultry, granites etc. 

Units for generation and distribution of power may also be set up in EOU/STP unit. They can supply surplus power to another EOU/STP/EHTP/SEZ unit. They can also supply surplus power to DTA unit on payment of duty on consumables and raw materials used for generation of power so sold on basis of norms to be approved by Board of Approval.

In service sector, duty free imports will be permitted only to units engaged in the export of services out of the country and not to those providing services within India. Further, no trading units are permitted.

Each EOU must have its website and e-mail address.

100% foreign equity permitted except in certain cases – EOU/SEZ/STP/EHTP unit can be set up with 100% foreign investment, except in few sectors where compulsory licensing is required. 100% foreign investment in sectors like arms and ammunition, explosives, atomic substance, narcotics and hazardous chemicals, distillation and brewing of alcoholic drinks and cigarettes, cigars and manufactured tobacco substitutes is not permitted. In some sectors, there is sectoral cap.

SEZ unit can manufacture articles reserved for SSI even if foreign equity exceeds 24%. No license is required.

Inputs and capital goods without payment of customs / central excise duty - Material, machinery, packing material etc. imported in this zone is brought without customs duty in case of imported goods and excise duty in case of goods produced indigenously. Machinery can be obtained on lease.

Spares, fuel, lubricants and consumables can also be brought. These should be approved by Assistant Commissioner.

Second hand capital goods can be imported without payment of duty.

PROCUREMENT OF IMPORTED GOODS - The goods can be brought from customs port under a transit bond or an insurance policy covering the duty involved. No bank guarantee is necessary. [MF(DR) circular No 41/97-Cus dated 19-9-1997 as amended vide No 38/98 dated 21.5.1998]. The imported goods can be cleared from port under ‘Fast Track Clearance Scheme’.

Goods can also be procured from a public or private warehouse, where goods are kept without payment of customs duty. - MF(DR) circular No. 30/99-Cus dated 25-5-1999.

PROCUREMENT CERTIFICATE TO OBTAIN IMPORTED GOODS - Procurement certificate is required to be obtained and submitted at the time of clearance. The procurement certificate should be signed by Range Superintendent. Even in case of industries in textile and chemical sectors, procurement certificate will be signed by Range Superintendent, if the record of assessee is clean, after power is delegated to him by  Assistant/Dy. Commissioner  – CBE&C circular No. 84/2001-Cus dated 21-12-2001, modified vide CBE&C circular No. 66/2002-Cus dated 8-10-2002.

PERMISSIBLE CAPITAL GOODS – Capital goods, material handling equipments, captive power plants, office equipment, tools, prototypes,  air conditioning system, computers, laptops can be brought as 'capital goods' if these are essential in manufacture or production of goods.  -. - Personal computer can be obtained duty free. These should be located in registered office / administrative office. Intimation of location of computers should be informed to AC Customs / CE. Disposal is subject to same conditions as are applicable to other imported goods - CBE&C circular No. 41/99-Cus dated 30-6-1999. Leasing of capital goods is also permitted.

NO ANTI-DUMPING DUTY OR SAFEGUARD DUTY - Anti-dumping duty or safeguard duty is not applicable for imports by EOU or SEZ units, unless it is specifically made applicable in the notification imposing anti-dumping / safeguard duty. [section 8B(2A) and section 9A(2A) of Customs Tariff Act]

CT-3 CERTIFICATE FOR PROCURING INDIGENOUS MATERIAL - The EOU/EHTP/STP unit can procure indigenous material without payment of excise duty.

EXPORT/IMPORT OF DEFECTIVE INPUTS/FINAL PRODUCTS - (a) It is possible that EOU may have to send replacement of goods exported by him. This is permissible, subject to grant of GR waiver by RBI. The rejected or damaged goods should be subsequently brought back to India. (b) If imported goods are found defective, free replacement can be obtained. The rejected / unfit goods should be re-exported later. The goods may not be re-exported if these are destroyed with permission, or cleared to DTA on payment of full customs duty. - CBE&C circular No. 60/99-Cus dated 10-9-1999.

RETURN OF REJECTED GOODS TO INDIGENOUS SUPPLIER – If goods supplied by Indian manufacturer to EOU are rejected, these can be returned on payment of excise duty. However, if Indian supplier had obtained benefit of ‘deemed export’, the return will be permissible only after the benefit obtained by Indian manufacturer is refunded.

INTER UNIT TRANSFER – Inter unit transfers of manufactured goods and capital goods from one EOU/EHTP/SEZ/STP unit to another EOU/EHTP/STP/SEZ unit without payment of duty is permitted.  – confirmed in CBEC circular No. 71/2002-Cus dated 30-10-2002. Inter unit transfer of unutilized raw materials from one unit to another unit in EOU/STP/EHTP without payment of duty is permissible, if the unit is unable to utilise it for valid reasons. Sale to DTA on payment of full payment of duty is also permissible. – MFCA(DR) circular No. 91/2002-Cus dated 20-12-2002.

Bonding period – In case of EOU units, the whole factory is treated as a bonded warehouse. The bonding period is three years for raw materials, consumables and spares.  However, for capital goods, the bonding period is 5 years. Bonding period of three years means inputs/consumables should be consumed for manufacture of export product within three years. If not, application for extension should be made. This period can be reduced by Commissioner if goods are likely to deteriorate.

The warehousing period can be upto five years in case of capital goods intended for use in  EOU unit, as per section 61(1)(a) of Customs Act.

The warehousing period of 3/5 years can be extended by Commissioner without any upper limit, if the goods are not likely to deteriorate. [section 61(1) proviso (i)(A) of Customs Act].

Thus, if raw material is not consumed within three years or if capital goods are proposed to be retained beyond period of five years, permission from Commissioner should be obtained.

Activities that can be carried out by EOU - Besides manufacturing, the EOU can carry out following activities - (a) Import of goods for service activities (b) Reconditioning, repairs of imported goods and return to foreign suppliers (c) Destruction of waste and rejects with permission of Asstt. Commissioner even outside the premises (e) Undertaking job work of repairs and maintenance - Pune Commissionerate Public Notice 41/97 dated 8.8.1997. They can also import goods of any origin for reconditioning, repairs and re-engineering activities for export in freely convertible currency.

Service has been included as 'export product' as per EXIM Policy.

Requirements of positive NFE - The units should have positive Net Foreign Exchange Earning. (NFE). There is no prescribed ‘Export Performance’. This requirement is done away with in April, 2003.

NFE = A – B, where A= FOB value of exports and B is the sum total of CIF Value of all imported inputs and capital goods and all payments made in foreign exchange.

NFE shall be calculated cumulatively for a period of five years from commencement of commercial production. While calculating foreign exchange outgo (‘B’ in the formula above), all the following has to be considered - * Capital goods * Raw materials * Consumables and spares * Dividend payable in foreign exchange * Royalty to collaborators * Design and know-how fee * Payment to foreign technicians * Training to Indian technicians abroad * Foreign travel * Interest paid on ECB / deferred payment credit * Any other payment in foreign exchange.

While monitoring NFE on yearly basis, amortised value of capital goods and technical know how fee should be considered.

If NFE is not achieved, duty and interest in proportion to default will be payable. – – MF(DR) circular No. 29/2003-Cus dated 3-4-2003.

All purpose bond in form B-17 - The units have to execute a bond in for B-17 which is all purpose bond covering liability both of Central Excise & Customs.

Disposal of reject, waste and scrap - Scrap / waste / remnants arising out of production within norms specified in Handbook of Procedures (HOP) are allowed to be sold in DTA. Where norms are not specified, these will be fixed by Board of Approvals. The reject, scrap and waste can be destroyed within the factory or outside, with permission of Assistant Commissioner. Such destruction can be even outside the EOU, with permission of Commissioner, if such destruction is not possible within the zone - MF(DR) circular No 18/98-Cus dated 16.3.1998. Scrap / waste remnants can also be destroyed within or outside the factory under supervision. Sale of rejects upto norms prescribed (often 5% of FOB value of exports) is not subject to achievement of NFE. – CBE&C circular No. 31/2001-Cus dated 24.5.2001.

Sending material outside for job work - The EOU units can send material outside in Domestic Tariff Area (DTA) as well as to other EOU/SEZ/EHTP/STP units for job work. They are permitted to sub-contract of production in DTA, as per EXIM policy.

Receiving material from outside for job work for export - The EOU units are allowed to receive material for job work from DTA units. After job work, the goods should be directly exported. These should not be sent back to DTA units. The facility is extended to all sectors from May, 2000. DTA units shall be entitled to avail the brand rate of duty drawback for such job work undertaken by EOU units concerned. They will have to apply for fixation of brand. The shipping bill will be filed in name of DTA and name of EOU unit will also be mentioned as a job worker. Assessment will be done by officer at gateway port in case of EOU. In case of EOU, ARE-1 should be signed by both parties. Name of DTA unit and job worker (i.e. EOU unit) shall be mentioned in ARE-1 and Invoice - MF(DR) circular No. 67/98-Cus dated 14-9-1998, amended vide No. 74/99-Cus dated 5-11-1999, 31/2000-Cus dated 20-4-2000 and 49/2000-Cus dated 22-5-2000. [As per DGFT circular No. 35 dated 3-9-1998, duty paid on inputs will be available as duty drawback. However, it seems that as per customs circular No. 74/99 dated 5-11-1999, no drawback/DEPB benefit will be available].

Refund of Central Sales Tax - The EOU, EHTP & STP units are entitled to obtain refund of Central Sales Tax paid by them on their purchases. The refund is obtained from Development Commissioner. They have to follow procedure as prescribed in EXIM Policy. Application should be submitted in form given in Appendix 14-G of Handbook of Procedures Vol. 1 of EXIM Policy 2002-2007. [SEZ units are exempt from CST on submission of H form duly certified by Development Commissioner].

Exit of EOU (Earlier known as Debonding) -
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	Various schemes like EOU, SEZ, DEEC, manufacture under bond etc. are available to obtain inputs without payment of customs duty/excise duty or obtain refund of duty paid on inputs. In case of Central Excise, Manufacturers can avail Cenvat credit of duty paid on inputs and utilise the same for payment of duty on other goods sold in India, or they can obtain refund. Schemes like manufacture under bond are also available for customs. Manufacturers or processors who are unable to avail any of these schemes can avail ‘duty drawback’. Here, the excise duty and customs duty paid on inputs is refunded to the exporter of finished product by way of ‘duty drawback’. Section 75 of Customs Act provide for drawback on materials used in manufacture or processing of export product. Section 37 of Central Excise Act allows Central Government to frame rules for purpose of the Act. Under these powers, ‘Customs and Central Excise Duties Drawback Rules, 1995’ have been framed.

It may be noted that duty drawback under section 75 is granted when imported materials are used in the manufacture of goods which are then exported, while duty drawback under section 74 is applicable when imported goods are re-exported as it is and article is easily identifiable.

Drawback of customs and excise duty paid on inputs - Drawback means the rebate of duty chargeable on any imported materials or excisable materials used in manufacture or processing of goods which are manufactured in India and exported. Export means taking out of India. Supply of stores for use in vessel or aircraft proceeding to foreign port is also covered, since it is treated as ‘export’ as per section 89 of Customs Act.

Duty Drawback is equal to (a) customs duty paid on imported inputs including SAD plus (b) excise duty paid on indigenous inputs. Duty paid on packing material is also eligible. However, if inputs are obtained without payment of customs/excise duty, no drawback will be paid. If customs/excise duty is paid on part of inputs or rebate/refund is obtained, only that part on which duty is paid and on which rebate/refund is not obtained will be eligible for drawback. No drawback is available on other taxes like sales tax and octroi.

Duty drawback of SAD (Special Additional Duty) is allowable. – MF(DR) circular No. 58/2002-Cus dated 12-9-2002.

Processing also eligible for Drawback - Drawback is allowable if any manufacture, process or any operation is carried out in India [section 75(1) of Customs Act]. Thus, drawback is available not only on manufacture, but also on processing and job work, where goods may not change its identity and no ‘manufacture’ has taken place.

Type of Drawback Rates – All Industry Drawback rates are fixed by Directorate of Drawback, Dept. of Revenue, Ministry of Finance, Govt. of India, Jeevan Deep, Parliament Street, New Delhi - 110 001. The rates are periodically revised - normally on 1st June every year. Data from industry is collected for this purpose. The types of rates are as follows :

ALL INDUSTRY RATE - This rate is fixed under rule 3 of Drawback Rules by considering average quantity and value of each class of inputs imported or manufactured in India. Average amount of duties paid is considered. These rates are fixed for broad categories of products. The rates include drawback on packing materials. Normally, the rates are revised every year from 1st June, i.e. after considering the impact of budget, which is presented in February every year. All Industry drawback rate is not fixed if the rate is less than 1% of FOB Value, unless the drawback claim per shipment exceeds Rs 500.

The AIR (All Industry Rate) is usually fixed as % of FOB price of export products. However, in respect of many export products, duty drawback cap (ceiling) has been prescribed, so that even if an exporter gets high price, his duty drawback eligibility does not go above the ceiling prescribed.

The table gives allocation of the drawback allowed under two heads namely - Customs and Central Excise. The Customs portion covers basic customs duty, surcharge and SAD. Excise portion covers basic and special excise duty and CVD. Duty drawback of customs portion can be paid even if exporter has availed Cenvat credit, as Cenvat credit is only of excise duty and CVD.

The All Industry Rate (AIR) is fixed on the basis of weighted averages of consumption of imported / indigenous inputs of a representative cross section of exporters and average incidence of duties. Hence, individual exporter is not required to produce any evidence in respect of actual duties paid by him on inputs. – MF(DR) circular No. 24/2001-Cus dated 20.4.2001.

BRAND RATE - It is possible to fix All Industry Rate only for some standard products. It cannot be fixed for special type of products. In such cases, brand rate is fixed under rule 6. The manufacturer has to submit application with all details to Commissioner, Central Excise. Such application must be made within 60 days of export. This period can be extended by Central Government by further 30 days. Further extension can be granted even upto one year in if delay was due to abnormal situations as explained in MF(DR) circular No. 82/98-Cus dated 29-10-1998.

SPECIAL BRAND RATE - All Industry rate is fixed on average basis. Thus, a particular manufacturer may find that the actual duty paid on inputs is higher than All Industry Rate fixed for his product. In such case, he can apply under rule 7 of Drawback Rules for fixation of Special Brand Rate, within 30 days from export. The conditions of eligibility are (a) the all Industry rate fixed should be less than 80% of the duties paid by him (b) rate should not be less than 1% of FOB value of product except when amount of drawback per shipment is more than Rs. 500 (c) export value is not less than the value of imported material used in them - i.e. there should not be ‘negative value addition’.

Drawback Rate Fixation - Forms and procedures have been prescribed for submitting details to jurisdictional Commissioner of Central Excise, who will fix the rate of duty drawback. [Earlier, it was done by Director of Drawback, New Delhi, upto 313-2003]

Drawback claim procedure - Exporter shall endorse on the ‘shipping bill’ the description, quantity and other details to decide whether goods are eligible for duty drawback. He should submit one extra copy of shipping bill for drawback purposes. Copy of Invoice should be submitted.

DECLARATION BY EXPORTER - A declaration should be made rule 12(1)(a)(ii) of Duty Drawback Rules, on shipping bill or bill of export that claim of drawback is being made and that duties of customs and excise have been paid on materials, containers and packing materials and that no separate claim for rebate of duty will be made. If the exporter or his authorised agent was unable to make such declaration due to reasons beyond his control, Commissioner of Customs can grant exemption from this provision of making declaration on shipping bill or bill of export.

Further declarations are also required when brand rate or special brand rate has been fixed. These declarations have to be signed by exporter.

Triplicate copy of shipping Bill is the drawback copy and should be marked as ‘Drawback Claim Copy’. It should be submitted with pre-receipt on reverse side with revenue stamp.

DECLARATION FOR NON-AVAILMENT OF CENVAT –  (a) If the manufacturer-exporter or supporting manufacturer of merchant exporter is registered with Central Excise, fact of non-availment of Cenvat credit can be verified from ARE-1 form furnished (b) If the manufacturer-exporter or supporting manufacturer of merchant exporter is not registered with Central Excise, they have to submit self-declaration about non-availment of Cenvat in prescribed form. – MF(DR) circular No. 8/2003-Cus dated 17-2-2003. - - The drawback rate consists of two components - customs portion (consisting of basic customs duty, surcharge and SAD) and excise portion (consisting of basic excise duty, special excise duty and CVD). The Cenvat credit is only in respect of central excise. Hence, it has been clarified that even if Cenvat credit has been availed, duty drawback in respect of customs portion will be available.

Duty drawback on Re-export
Section 74 of Customs Act, 1962 provide for drawback if the goods are re-exported as such or after use. This may happen in cases like import for exhibitions, goods rejected or wrong shipment etc. The re-exported goods should be identifiable as having been imported and should be re-exported within two years from date of payment of duty when they were imported. This period (of two years) can be extended by CBE&C on sufficient cause being shown. These should be declared and inspected by Customs Officer. Original shipping bill under which the goods were imported should be produced. The goods can be exported as cargo by air or sea, or as baggage or by post. - . - . - After inspection, export and submission of application with full details, 98% of the customs duty paid while importing the goods is repaid as drawback.

DISTINCTION BETWEEN SECTION 74 AND 75 - Section 74 is applicable when imported goods are re-exported as it is and article is easily identifiable, while section 75 is applicable when imported materials are used in the manufacture of goods which are then exported - ABC India Ltd. v. UOI 1992(61) ELT 205 (Del HC). In LVT Products v. CC 1998(103) ELT 663 (CEGAT), it was held that there is no provision for refund of import duty, if imported goods are re-exported. The assessee can only claim duty drawback u/s 74.

VALUE AT THE TIME OF EXPORT IS RELEVANT - As per section 74(4), goods are deemed to have been entered for export on the date rate of duty is to be calculated under section 16. As per section 16, value of export goods will be taken on the date on which proper officer makes an order permitting clearance of goods for export under section 51 of Customs Act. Hence, ‘Value’ for the purposes of section 76(1)(b) will be value at the time of export and not the original value of import of the goods. This was stated by Commissioner, Customs; at the meeting of Customs Advisory Committee held at Mumbai dated 28-10-93. (Ref. : W.O.B. 45/93 dated 9-11-93).

GOODS CAN BE RE-EXPORTED TO ANY PARTY AND FROM ANY PORT – It has been clarified that goods can be re-exported to any party (and not only to the same supplier) and re-export can take place from any port. – CBEC circular No. 72/2002-Cus dated 1-11-2002.

DRAWBACK FOR USED GOODS - If the imported goods are used before re-export, the drawback will be allowed at a reduced percentage [section 76(2) of Customs Act, 1962]. If the goods were in possession of the importer, they might be treated as used by the importer. As per the rules framed by Central Government, the table is as follows : (a) use upto 6 months ; 85% (b) 6 months to 12 months : 70% (c) 12 months to 18 months : 60% (d) 18 months to 24 months : 50% (e) 24 months to 30 months : 40% (f) 30 months to 36 months : 30% (g) over 36 months : Nil. Drawback is allowed if the use is over 24 months only with permission of Commissioner of Customs if sufficient cause is shown.

GOODS FOR PERSONAL USE - If the goods (including motor car) were imported for personal use, the reduction in import duty refundable is 4% per quarter for first year, 3% per quarter for second year, 2.5% per quarter for third year and 2% per quarter for fourth year.
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	Advance Authorisation - Inputs required to manufacture export products can be imported without payment of customs duty under Advance Authorisation. Advance Authorisation can be granted to merchant exporter or manufacturer exporter to import raw materials. Since the raw materials can be imported before exports of final products, the Authorisations issued for this purpose are called ‘advance authorisations’.

‘Manufacture’ has the meaning assigned to it in para 9.30 of EXIM Policy. This definition is very wide. Hence, import for mere processing will also be permissible.

Advance Authorisation is issued to allow duty free import of inputs with normal allowance for wastage. In addition, fuel, oil, energy, catalysts etc. required can also be allowed. Duty free import of mandatory spares upto 10% of CIF Value of Authorisation, which are required to be exported with resultant products may also be allowed. However, prohibited items of imports cannot be imported.

Advance Authorisation issued on pre-export basis (i.e. where import takes place before fulfilment of export obligation), would contain description, value and quantity of each material permitted against it and value of export obligation to be fulfilled. Advance authorisation issued on post-exportation basis (i.e. where import takes place after fulfilment of export obligation), would, in addition, contain details of exports made against the authorisation. – CBE&C circular No. 24/2002-Cus dated 6-5-2002.

Material can also be imported free of cost, which shall be re-exported after job work, after allowing for wastage.

The advance Authorisation will be for Actual User only. It is not transferable.  The material imported under advance authorisation is also not transferable even after completion of export obligation. There must be positive value addition.

Advance Authorisation can be issued for (a) Physical Exports (b) Intermediate Supplies (c) Deemed Exports.

Advance Authorisation for physical exports can be issued to manufacturer-exporter or merchant-exporter tied to supplementary manufacturer.

Advance Authorisation after exports can be issued on basis of actual proof of exports.  In such case, BG/LUT [Bank Guarantee/Letter of Undertaking] is not necessary.

Advance Authorisation is valid for 12 months for import and 18 months for export. - - Export obligation under Advance Authorisation should be fulfilled within 18 months. In case of projects, export obligation shall be fulfilled within duration of execution of project. Advance authorisation can be revalidated for 6 months if export obligation was fulfilled, on payment of composition fee of 1%. Further extension of 6 months can be obtained on payment of 5% of unfulfilled FOB Value as composition fee.

Goods exported under Advance authorisation/DFRC/DEPB may be re-imported in the same or substantially same form under ‘Duty Neutralisation Scheme’.

The imports of raw materials is on the basis of standard input - output norms (SION). The SION are finalised and quantity allowed to be imported will be based on quantity exported. The price of inputs will be as declared by applicant. However, there must be positive value addition.

Application for authorisation shall be made in form given in Appendix 10B to licensing authority of DGFT.

Advance Authorisation will indicate name and description and of items to be imported and exported/supplied, aggregate CIF value of imports, FOB/FOR value and quantity of exports/supplies. If quantity cannot be indicated, value shall be indicated.

If the goods are cleared from warehouse, the licence should be valid on date of clearance from warehouse. However, licence issued after date of shipment but before its clearance from customs or customs bonded warehouse is acceptable. - CC, Mumbai PN 19/99 dated 10-2-1999.

Goods can be exported in anticipation of advance authorisation, after submission of application to licensing authority.

Annual Advance Authorisation to status holders – Annual Advance Authorisation would be issued to status holder (export houses / trading houses / star trading houses / super star trading houses) to enable them to import their requirements of inputs on annual basis. Annual Advance Authorisation will be granted upto 200% of FOB value of exports in preceding financial year. There should be positive value addition. The authorisation is valid for 12 months for import and 18 months for export. No extension will be granted. The authorisation is subject to actual user condition.  They have to give LUT (Letter of Undertaking) only and not bank guarantee. – – MF(DR) circular No. 25/2003-Cus dated 1-4-2003 and Customs Notification No. 56/2003-Cus dated 1-4-2003

Duty Entitlement Pass Book Scheme (DEPB Scheme)- The scheme is easy to administer and more transparent. The scheme is similar to Cenvat credit scheme. The exporter gets credit when he exports the goods. The credit is on basis of rates prescribed. This credit can be utilised for payment of customs duty on imported goods.

Provisions are contained in notification No. 45/2002-Cus dated 22-4-2002.

The objective of the scheme is to neutralise incidence of customs duty on the import content of export product. The neutralisation shall be provided by way of grant of duty credit against the export product.

Exports under DEPB scheme are allowed only when DEPB rate for the concerned export product is finalised.

Under this scheme, exporters will be granted duty credit on the basis of notified entitlement rates. The entitlement rates will be notified by DGFT. The entitlement rates will be a % of FOB.  The entitlement rate will be fixed on basis of SION (Standard Input Output Norms) and deemed import content. Value addition achieved in export product will also be taken into account.

Supplies made to unit in SEZ are also entitled to DEPB. – MF(DR) Circular No. 25/2003-Cus dated 1-4-2003.

DEPB is issued only on post-exportation basis. Excise duty paid in cash on inputs will be eligible for brand rate of duty drawback. – CBE&C circular No. 24/2002-Cus dated 6-5-2002.

Non-transferable DEPB can be issued before realisation of export proceeds, but if export proceeds are not realised within 6 months, full customs duty along with SAD should be paid with 15% interest.

CIF Value of Imports affected under DEPB shall not exceed FOB Value against which DEPB has been issued.

Value of exports (i.e. export earnings) should be in freely convertible currency like dollars, Euro, British Pounds, Yen etc. Thus, the DEPB scheme is not available in case of exports to Nepal or Bhutan where we have Rupee trade or to Russia etc., if the export is not in hard currency. The credit will be granted on basis of actual amount of FOB value of export realised, as per Bank certificate.

The credit of duty in pass book will entitle the exporter to import raw materials, components, packaging materials etc. duty free. Goods which are otherwise eligible for imports can be imported under the credit. However, capital goods cannot be imported under DEPB.

The scheme is available to both manufacturer exporters as well as merchant exporters. DEPB has to be registered with customs house.

The DEPB rates fixed are inclusive of SAD (Special Additional Duty) w.e.f. 1-4-2002. Hence, goods imported under DEPB scheme are not free from special additional customs duty. [SAD].

If DEPB credit is insufficient, excess amount of duty can be paid in cash. Two separate entries in Bill of Entry should be made.

The CVD (additional duty) paid in cash on inputs can be utilised for availing Cenvat credit.

Export under this scheme will be under a blue coloured shipping bill so that customs authorities can maintain separate record. Declaration in prescribed form should be made on the shipping bill. The shipping bill should give details Serial number of export product in public notice issued by DGFT specifying the rate of entitlement and rate claimed. Exports under the scheme can be made from specified CFS (Container Freight Station) also.

Samples will be drawn for test as per guidelines issued by department.

LIMIT ON CREDIT BASED ON PMV - Where DEPB rate is 10% or more, amount of credit shall not exceed 50% of PMV (Present Market Value) of the product. Customs can check PMV (Present Market Value) of export goods, if over invoicing is suspected. It is clarified that PMV will be verified only if there is specific intelligence. There will be no verification of PMV where value cap exists.

EPCG scheme - Under Export Promotion Capital Goods (EPCG) scheme, a licence holder can import capital goods (i.e. plant, machinery, equipment, components and spare parts of the machinery) at concessional rate of customs duty of 5% and without CVD and special duty. Computer software systems are also eligible. Import of spares of capital goods is permitted, without any limit. Jigs, fixtures, dies, moulds will be allowed to the extent of 100% of CIF value of licence. Spares for existing plant and machinery can also be imported. Second hand capital goods upto 10 year old can also be imported under EPCG scheme.

EPCG authorisation is issued with validity period of 24 months. Relevant exemption notification is 55/2003-Cus dated 1-4-2003 (earlier No. 44/2002-Cus dated 19-4-2002).

Merchant Exporters can also import capital goods under EPCG scheme, if the capital goods are installed in the factory of their supporting manufacturer. The name and address of supporting manufacturer should be endorsed on EPCG licence and bond with Bank guarantee has to be executed jointly and severally by merchant exporter and his supporting manufacturer.

The basic customs duty payable is 5%. Additional Customs Duty / CVD is exempt.

Importer has to fulfil export obligation equal to eight times duty saved on imported capital goods to be fulfilled over a period of 8 years. In respect of EPCG authorisations for Rs 100 crore or more, the export obligation shall be required to be fulfilled over a period of 12 years.  Similarly, sick companies under BIFR and units in Agri Export Zones can fulfil export obligation in 12 years. Export obligation for every block of two/four years has been specified. In first two years, there is no export obligation. Extension for fulfilling export obligation upto two years can be obtained. – MF(DR) circular No. 25/2003-Cus dated 1-4-2003.

The export obligation shall be fulfilled by export of goods capable of being manufactured or produced by the capital goods imported under the scheme. However, goods can be manufactured in other unit of authorisation holder also. - - Export obligation can also be fulfilled by export of other goods and services by enhancing export obligation. If the goods are further processed, export obligation shall stand enhanced by 50%. The export obligation will be over and above the average level of exports of previous three years.

Export shall be physical exports, but certain specified deemed exports are also permissible.

Year-wise slab rates for achieving export obligation have been specified. If the goods are not exported as per the obligation, differential customs duty plus 15% interest is payable. The importer of capital goods has to execute ‘Letter of Undertaking’ (LOU) and execute a bond.

Manufacturer-exporters having exports over Rs one crore and having clean track record and status holders (star trading houses etc.) can execute bond without bank guarantee. Others will have to execute bond with bank guarantee equal to 50% of the differential duty.

The authorisation holder can also procure such machinery from India. The Indian manufacturer will be able to import components for the machinery at concessional rate of 5%. However, the export obligation will be that of licence holder and not of Indian machinery manufacturer.

If the goods are cleared from warehouse, the licence should be valid on date of clearance from warehouse. However, licence issued after date of shipment but before its clearance from customs or customs bonded warehouse is acceptable. - CC, Mumbai PN 19/99 dated 10-2-1999.
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	Power of Customs Officers
Customs authorities have been given various powers to ensure that there is no evasion of customs duty and duty is correctly recovered. These powers are similar to powers of Central Excise Officers, with suitable modifications to meet requirements of Customs.

Power of Customs Officers to inspect - Under section 106A, Customs officers have powers to inspect the premises intimated as storage places of ‘notified goods’ or ‘specified goods’. The inspection can be at any reasonable time, with or without notice. The officers can check the records and inspect the goods. The person in charge of premises is required to produce accounts required to be maintained by ‘notified goods’ or ‘specified goods’. Places other than those intimated under provisions of ‘notified goods’ or ‘specified goods’ cannot be inspected under this section. (Since now there are no ‘notified goods’ or ‘specified goods’, these powers are redundant.)

Power to stop and inspect conveyance - Customs Officer is empowered under section 106 to stop any aircraft, vessel, vehicle or animal and to examine and search the aircraft, vehicle or vessel. He can break open any lock of door or package, if key is withheld. If the vessel, aircraft etc. does not stop or land after giving signals, it may be chased. If it refuses to stop after firing a signal, the vehicle may be fired upon.

Power of Customs Officers of search - Customs Officer can search a person if he has reason to believe that smuggled goods or documents relating thereto are secreted in his person (section 100). Such search may be of (a) any person who has landed from or is about to board or is on board of a vessel or foreign going aircraft or vehicle arrived from or going to any place out of India (b) any person who has entered or is about to leave India (c) any person in Customs area. Before the search, at least two persons should be called to attend and witness the search. Search should be made in presence of them and list of things seized should be signed by the witnesses. [section 102(4)]. A female can be searched only by a female. The person being searched can request that the search may be carried out before a Gazetted Officer or magistrate. If such requisition is made, search must be carried out before Gazetted Officer of customs or magistrate. [section 102(2)]

Power to search other persons - The aforesaid powers of search under section 100 are in respect of people in customs area or people entering or leaving India only. However, as per section 101 of Customs Act, an Officer of Customs empowered by special order of Commissioner of Customs can search any person (anywhere in India), if he has reason to believe that such person is carrying gold, diamonds, manufacture of gold and diamonds or watches, which are liable to confiscation. Before the search, two or more persons should be called to attend and witness the search. Search should be made in presence of them and list of things seized should be signed by the witnesses [section 102(4)]. A female can be searched only by a female. The person being searched can request that the search may be carried out before a Gazetted Officer or magistrate. If such requisition is made, search must be carried out before Gazetted Officer of customs or magistrate [section 102(2)]

Search of premises - Under section 105 of Customs Act, Assistant Commissioner of Customs, who has reasons to believe that any goods liable to confiscation or any document or thing relevant to any proceeding under Customs Act are secreted in any place, can authorise any Customs Officer or he may himself search for such goods, documents or things. Search should be as per provisions of Criminal Procedure Code, with the difference that report of search is to be submitted to Commissioner of Customs and not to Magistrate.

Vexatious search/arrest by Customs Officer - Section 136(2) of Customs Act provides that in case of vexatious search and seizure, the officer is punishable with imprisonment upto six months or fine upto Rs. 1,000 or both. Vexatious search means (a) searching a person or place without any ‘reason to believe’ (b) arresting a person without reason to believe. This punishment can be imposed only by Court of Law.

Power of Customs Officers to X ray bodies - Section 103 provide that if Customs Officer has reasons to believe that any person coming to India or leaving from India or any person in customs area has secreted inside his body any goods liable to confiscation, he can detain and take him to nearest magistrate. If the Magistrate is satisfied that reasonable grounds exist, he can order that body of such person may be X-rayed. The X-rays will be taken by a qualified radiologist and his report may be given to Magistrate. If the report indicates that goods are secreted inside, he may direct that suitable action may be taken to take out goods as per advise of qualified doctor. Magistrate can order that the person may be kept in custody. If the person himself admits that the goods are secreted inside his body and voluntarily submits for action to bringing out the goods, X-ray etc. may not be taken.

Seizure by Customs Officers - If, during search, some goods are found, which are liable for confiscation, the same can be seized by Customs Officers under section 110. Customs Officer is empowered to seize the goods if he has reasons to believe that such goods are liable to confiscation under Customs Act. If the goods are bulky, they can be kept in possession of the owner himself and a notice be served on him that he should not remove or in any way deal with the goods. [section 110(1)].

IMMEDIATE SALE OF SEIZED GOODS - Penalty proceedings for confiscating goods etc. may take time and goods may get deteriorated. Hence, under section 110(1A), Central Government can notify some goods considering if the goods are perishable or hazardous or if storage space is not adequate or if the goods depreciate fast. Such goods can be disposed of immediately by Customs Officers as per prescribed procedure. However, before disposing them of, full inventory will be taken and application will be made by Customs Officer to Magistrate to (a) certify correctness of inventory (b) certify photographs of goods (c) take samples and certify its correctness. The goods covered under this section are : liquor, photographic films, medicines, battery cells, wrist watches, zip fasteners, electronic goods, Gold, Silver, dangerous drugs, vehicles, man-made yarn and fabrics and bulk drugs and chemicals. However if finally, after adjudication, goods are not confiscated or if the confiscation is set side by appellate authority, sale proceeds must be refunded to owner of goods.

SEIZURE OF DOCUMENTS - Documents relevant to proceedings under the Customs Act can also be seized. The person from whom the documents are seized is entitled to take extracts therefrom in presence of Customs Officer [section 110(4)].

Return of seized goods within 6 months if no SCN - If seized goods are felt to be liable for confiscation, a show cause notice has to be served giving him grounds for confiscation, asking his representation and giving him opportunity of personal hearing as per section 124 of Customs Act. If no show cause notice is issued within six months of seizure, the goods shall be returned to person from whose possession they were seized [section 110(2)]. This aspect has been discussed under Central Excise.

Other Powers of Customs Officers - Other powers of Customs Officers are summarised below.

POWER TO CALL FOR DOCUMENTS AND EXAMINE A PERSON - Under section 107, an officer of Customs, empowered by Commissioner, during enquiry in connection with smuggled goods, may require any person to produce relevant document or examine any person acquainted with the facts of the case.

POWER TO SUMMONS - Section 108 of Customs Act authorises all Gazetted Officers of customs to issue summons to any person for inquiry in connection with smuggling of goods. He can require a person to produce any document relevant to enquiry and examine a person. The provisions are similar to section 14 of CEA. These are discussed under 'Central Excise'.

POWER TO ARREST - In case of customs, as per section 104 of Customs Act, an officer of customs who has been empowered by Commissioner of Customs by general or special order, can arrest a person whom they have ‘reason to believe’ to be liable to be punished under section 135 - i.e. for evasion of duty or importing prohibited goods or dealing in goods liable to confiscation. - - The officer can arrest him and inform him ground of arrest. The person arrested has to be forwarded to the Magistrate. He must be produced before a magistrate within 24 hours. The magistrate may grant the bail on bond or refuse the bail and remand him to custody. Bail is at the total discretion of Court. Offences under Customs Act are non-cognizable. The Customs Officer can himself release the person on bail.  - - These are discussed under 'Central Excise'.

POWERS UNDER FEMA - In respect of following,  powers of Enforcement have been conferred on customs /excise officers. – (a) Offenses u/s 6(3)(g) of FEMA. This section related restrictions / prohibitions on export, import or holding of currency or currency notes (2) Offenses u/s 7(1)(a) of FEMA. This section relates to furnishing of export value of goods exported. – MF(DR) Order No. SO 1156(E) dated 5.1.2001.

Prohibitions on Imports and Export
Collecting revenue for Central Government by was of Customs duty is, of course, a major purpose of Customs Act. However, another major purpose is to prohibit or restrict illegal imports and exports. Section 11 of the Customs Act, 1962, empowers Central Government to prohibit the import or export of goods of any specified description. Such prohibition may be absolute or conditional. The conditions for prohibitions may be required to be fulfilled before or after clearance. (e.g. there may be condition that after imports, goods should be used only for production purposes and not for trading). Such prohibition can be made by issuing a notification.

Various notifications have been issued by Government of India from time to time, the earliest one being of 1898. Some items prohibited are (a) labels impressed with designs of currency notes (b) dummy pistols (c) explosives (d) dead or alive animals and birds (e) narcotic drugs (f) monkeys from yellow fever areas (g) arms and ammunition (h) Counterfeit currency notes etc. Various offensive books and periodicals have been banned for import. Similarly, exports of some items is restricted and is subject to permission from prescribed authority e.g. quartz, obscene books, monkeys, jewellery etc. Some items are not allowed to be exported unless they are graded by appropriate authorities e.g. wool, goat hair, tea, fruit products, black pepper, chilies, vegetable oils, tendu leaves, ginger, turmeric, onions, garlic, potatoes etc.

Prohibitions under other Acts - Besides prohibitions placed under Customs Act itself, other Acts also place prohibitions on export/imports and provisions of Customs Act are used to enforce or implement these prohibitions. Some of these Acts are as follows :

FOREIGN TRADE (DEVELOPMENT AND REGULATION) ACT, 1992 - This Act has replaced Import and Export (Control) Act, 1947. Section 3(3) of the Act specify that any order by Government under the Act restricting the imports and exports of any goods shall be deemed to be in respect of goods import or export of which is restricted or prohibited under section 11 of Customs Act and all provisions of Customs Act shall apply if the order is violated. Customs authorities are authorised to implement the prohibitions. In fact, Import restrictions are always scrutinised by customs officers before import is allowed by Customs. Similarly, export is permitted only if it confirms to Export (Control) Order. (It may be noted that the import/export policy is looked after by Commerce Ministry while Customs and Central Excise are under Finance Ministry).

ANCIENT MONUMENTS AND ANTIQUES - Ancient Monument Prevention Act authorises Central Government to prohibit or restrict removal of any antiquities. Antiques and Art Treasures Act also authorises Central Government to restrict exports of art treasures and antiquities. Export of the antiquities and art treasures prohibited under order issued under these Acts is deemed to have been prohibited under section 11 of Customs Act. - - As per Ancient Monument Prevention Act, an antique includes any coin, sculpture, manuscript, epigraph or other work of arts or craftsmanship. It should be in existence for at least 100 years.

ARMS ACT - Arms and ammunition cannot be imported or exported without a licence.

NARCOTICS, PSYCHOTROPIC SUBSTANCES ACT - Narcotics like Gard, opium etc. are becoming a big danger to new generation. The Act authorises Customs and Excise officers to search, seize, recover and confiscate any narcotic, psychotropic substance or its derivatives.

COFFEE ACT - The Act imposes Customs Duty on export of Coffee. Coffee can be exported only with authorisation from Coffee Board.

COIR INDUSTRY ACT - Coir fibre, coir yarn or coir products can be exported only under licence from Coir Board.

TEA ACT - Tea can be exported only against a licence from Tea Board.

Thus, Customs Act and administrative machinery developed under the Act is used for multifarious activities and collection of revenue is only one of the activities, though major one.

Warehousing
After the goods are imported, the importer can keep the goods in warehouse without payment of customs duty. He can pay customs duty and clear imported goods from the warehouse as and when needed. This facility is available to traders as well as direct importers.

Goods are cleared from customs port under bond and kept in the warehouse. Procedure for removal of goods from port for warehousing has already been discussed in earlier chapter. The goods kept in warehouse are then cleared on payment of duty when needed.

A trader can import goods and keep in warehouse. He can supply the goods to buyers from warehouse, after paying customs duty. Thus, small importers, duty free shops etc. can procure goods from bonded warehouse without actually importing the goods.

Even duty free clearances can be made from bonded warehouse, if buyer is otherwise eligible for obtaining goods duty free, as confirmed vide MF(DR) circular No. 79/2000-Cus dated 22-9-2000.

The facility is useful to direct importers also, in following cases -

(a) Importer has to plan his purchases well in advance. He also has to maintain some stocks to ensure that there is no loss of production if a shipment of imported raw materials is delayed. Thus, when the goods arrive in the port, the importer may not immediately require the goods as he may be having stock.

(b) The importer may be intending to clear the goods without payment of duty under Advance Licence or DEPB scheme. However, the licence / DEPB may not be in hands when imported goods have arrived at the docks.

(c) The importer may not be having adequate ready funds to pay customs duty.

(d) Importer would like to store the imported goods without payment of customs duty as far as possible and pay duty only when goods are required for his immediate use, so that his funds are not blocked.

WAREHOUSING BY TRADERS - EXIM policy permits keeping imported goods in bonded warehouse without payment of duty. These can be cleared later on payment of duty. Even goods under negative list can be imported by traders and kept in warehouse. These can later be supplied on payment of duty against specific licence.

Warehousing to avoid demurrage and pilferage - If the goods are not cleared from port, heavy demurrage is payable to port authorities. Provision for heavy demurrage has been made to discourage delays in clearance of goods from port. There is shortage of space in ports. Port authorities have to make sure that ports are not cluttered with goods and space is available to store new incoming goods. Thus, importer has to clear goods from ports as quickly as possible.

HEAVY PILFERAGE IN THE PORTS - Goods lying in port area are susceptible to pilferage and hence importer is interested in taking out goods as soon as possible.

Warehouse to store imported goods without payment of duty - Provision of warehousing has been made in Customs Act to enable importer to store goods in warehouse without payment of duty and clear goods from warehouse only when these are actually required by him. Importer only has to pay warehousing charges. Thus, he can delay payment of customs duty. Both public and private warehouses are available all over India where goods can be stored.

Public/Private Bonded warehouses – Warehouse can be opened at places declared as ‘warehousing station’. Power to declare a place as warehousing station have been delegated to Chief Commissioner. - Chapter 10 Para 2 of CBE&C’s Customs Manual, 2001.

Warehouses can be public or private
Warehousing period - Section 61 of Customs Act prescribes warehousing period. If goods are not removed within the prescribed period, Customs Officer can sell the goods after notice to owner as much quantity as he deems fit.

NORMAL WAREHOUSING FOR ONE YEAR - Section 61(1)(b) provides warehousing period as one year from the date of issue of order by Customs Officer permitting deposit of goods in a warehouse. The period of one year can be reduced by Commissioner if goods are likely to deteriorate. This period can be increased by Commissioner upto 6 months and by Chief Commissioner of Customs without any limit of period.

FIVE YEARS WAREHOUSING FOR CAPITAL GOODS FOR EOU - The warehousing period can be upto five years in case of capital goods intended for use in EOU unit, as per section 61(1)(a) of Customs Act. This period can be reduced by Commissioner if goods are likely to deteriorate. The period can be extended without any upper limit.

However, if goods are stored beyond a period of five years, interest is payable for storing goods beyond the period of five years in the warehouse. The interest is payable on the basis of duty payable at the time of clearance (and not duty assessed when goods were warehoused). [section 61(2)(i)].

Interest payable beyond warehousing period - In case of goods allowed to be warehoused, interest is payable at prescribed rate.  - - In case of EOU, interest is payable if warehousing is beyond three years in case of inputs/consumables/spares and five years in case of capital goods. - - Presently, the interest rate is 15% [Notification No. 18/2003-Customs (NT) dated 1-3-2003]. Earlier, the interest rate was 24%.

In case of normal warehousing (other than EOU), interest is payable if goods are warehoused beyond 90 days. [section 61(2)(ii)].

Interest should be payable upto and including the date of payment of duty. – MF(DR) circular No. 48/2002-Cus dated 9-8-2002.

WAIVER OF INTEREST – Provision of interest @ 15% after just 90 days has made the provision of warehousing slightly unattractive. [Now, warehousing will be beneficial only when goods can be cleared later without payment of duty against advance license etc.]

Manufacture in bonded warehouse - With sanction of Assistant Commissioner, manufacturing or other operations can be carried out in the warehouse (section 65 of Customs Act). The facility is useful if final products are to be exported after manufacture (though final products can be cleared for home consumption too). After manufacture, the produced goods may either be exported without payment of customs duty or cleared for home consumption on payment of duty.

These provisions are applicable to EOU, STP or EHTP units who have to manufacture goods under customs bond. They have to obtain license from customs.

Clearance from bonded warehouse - Goods stored in warehouse can be cleared in one of the following ways.

REMOVAL FOR HOME CONSUMPTION - Under section 68, goods stored in warehouse can be removed on payment of duty. Importer has to submit bill of entry in prescribed form. Duty, penalties, rent and interest is payable as per rules. Goods are then allowed to be cleared by Customs Officer. Separate form of bill of entry has been prescribed for this purpose. It may be remembered that as per section 15(1)(b), rate of duty as prevalent on date of presentation of Bill of Entry for home consumption for clearance from warehouse is applicable and not rate prevalent when goods were removed from customs port. -

TRANSFER TO OTHER BONDED WAREHOUSE - Section 67 permit removal to other warehouse under bond. Transit bond for customs duty involved  backed by bank guarantee / security should be furnished. In the case of EOU, bank guarantee for transfer of goods is not required. - Chapter 10 Para 13 of CBE&C’s Customs Manual, 2001.
CLEARANCE AGAINST ADVANCE LICENSE / DEPB - Goods stored in a customs bonded warehouse can be cleared against advance license. These can also be cleared by adjusting customs duty in a DEPB scrip. Clearance against DEPB scrip is available only at ports where TRA (Telegraphic Release Advice) facility is available. - CBE&C circular No. 16/99-Cus dated 7-4-1999

CLEARANCE FOR EXPORT - Warehoused goods can be exported without payment of duty, vide section 69 of Customs Act. A shipping bill has to be presented. Export duty, penalties, rent, interest etc. is payable as applicable and then goods are allowed to be exported.

Reassessment can not be made at warehouse  – The department has clarified as follows – ‘Insofar as value for assessment of duty is concerned, it is not required to be re-determined and it is the original value as determined at the time of filing of into Bond Bill of Entry and assessments before warehousing’. - Chapter 10 Para 15 of CBE&C’s Customs Manual, 2001.

This is the policy normally followed in warehouses. - - The declaration to be given by importer on Green Bill of Entry (which is required to be submitted at the time of clearance from warehouse) also indicates the intention that there will be no assessment of goods (for classification and value) at the time of clearance from warehouse. The declaration on Green Bill of Entry is significantly different from declaration required to be given on Bill of Entry which is required to be submitted at the time of clearance from the port/airport. The declaration on Green Bill of Entry does not contain declarations related to classification or valuation.

Storage without warehousing - The warehousing we have seen above is after goods are assessed to duty. However, occasionally, it may happen that assessment of duty may take time for want of some clarification/reports etc. In such cases, goods lying in docks may incur heavy demurrage. There is a provision that Customs department can issue ‘detention certificate’ and on the basis of such certificate, port trust authorities may remit demurrage. However, chances of pilferage or loss are high if goods lie at docks. Hence, if assessment is likely to be delayed, section 49 allows that goods can be stored in public warehouse. However, such goods are not to be treated as ‘warehoused goods’ for purposes of Customs Act as the goods are not assessed. Hence, it is called ‘storage without warehousing’ or ‘warehousing without warehousing’. The goods are cleared from the warehouse after duty is assessed and paid.

Containers and Inland Container Depots
Conventional mode of shipment was to pack the goods in cases. Such cases can be of varying sizes and weights, due to which their handling and storage in ships is difficult. Hence, modern trend in sea or air freight is to use containers. These containers are usually quite big - upto size of a truck. Goods are stuffed in the container and then the whole container is loaded/unloaded with the help of crane. This also reduces chances of damage during handling of cargo. [Reader will be able to such big containers loaded in trucks on a Highway or on railway wagons.]

Inland Container Depot / Container Freight Station - Importer would like to take delivery of the goods from near his place. Similarly, exporter would like to stuff the goods in container itself at his factory so that whole container can be sent for export. Hence, section 7(aa) of Customs Act make provision for approving ‘Inland Container Depots’ for unloading of imported goods and loading of export goods. Under these powers, ICDs have been appointed at various places.

ICD / CFS essentially function like a dry port. ICD / CFS functions as common user facility offering all services for customs clearance like any other port. It has facilities for handling and temporary storage of imported / export goods and empty containers. These are carried to / from ICD under customs transit by any mode of transport. All activities related to clearance of goods for home use, warehousing, temporary admissions, re-export, temporary storage for onward transit and outright export, transshipment, take place from such stations. - Chapter 23 Para 2 of CBE&C’s Customs Manual, 2001.

Exporter has to submit shipping bill at the container depot. Export containers can be sealed at the depot. Normally, the containers will not be examined at the gateway port. However, checking may be done if seal is damaged or there is some information or doubt.

Import cargo is brought to the ICD by road / rail from sea-port / airport. Importer can take delivery from ICD on submitting bill of entry and making payment of duty.

These containers are moved from ICDs to ports/airports by way of railway wagons/trucks.

DE-STUFFING OF CONTAINERS - In view of economy achieved in sending goods by containers, international transport agencies often collect small parcels and stuff them in a container. Since all parcels in a container may not be for same destination, these are often de-stuffed at another port and transshipped to another container for shipment to another country.

TRANSPORT OF CONTAINERS CONTAINING EXPORT CARGO - Normally, transport of the containers will be by rail. However, in case rail facilities are not available, containers containing export cargo can be sent by road by executing a bond equal to value of goods as a revenue safeguard. - Detailed procedure has been prescribed, vide CBE&C circular No. 57/98-Cus dated 4-8-1998.

TRANSPORT OF CONTAINERS CONTAINING IMPORTED CARGO - Containers containing imported cargo can be sent by road from gateway port to CFS / ICD. Bond should be executed by custodian of cargo. - Detailed procedure has been prescribed, vide CBE&C circular No. 69/99-Cus dated 6-10-1999.

CONTAINER FREIGHT STATION – ICD is normally located outside port towns, whereas no site restrictions apply to CFS. The CFS is treated as extension of a port / ICD / air cargo complex. An ICD may have CFS attached to it. An ICD is a place where containers are aggregated for onward movement to and from ports, whereas CFS is a place where containers are stuffed, un-stuffed and aggregation / segregation of cargo takes place. - Chapter 23 Para 4 of CBE&C’s Customs Manual, 2001.
Consolidation / reworking of cargo at gateway port - Cargo brought from ICD / CFS may be to different destinations / different shipping lines. Hence, it is necessary to consolidate and re-work the cargo received from various ICD / CFSs and them send it directly to various destinations. Facility of congregation / assimilation of LCL (LCL – Loose Container Load – FCL means Full Container Load) cargo at the inland ICDs / CFSs, movement of this cargo to HUB points for further re-working and export to destination ports is permitted. Prescribed procedure should be followed. - CBE&C circular No. 55/2000-Cus dated 30-6-2000. – see Chapter 11 of CBE&C’s Customs Manual, 2001 for detailed procedure.
Customs House Agent
An importer or exporter can himself transact business of imports and exports. However, generally, it is not possible for an individual to complete customs formalities and obtain clearance from ports. Hence, appointment of Customs House Agent (CHA) is necessary. An importer can appoint or change CHA at his will. 'No objection Certificate' from previous CHA is not necessary. - CC, New Delhi PN 32/97 dated 5.4.1997.

In order to ensure that only authorised persons are permitted to work as CHA, section 146 provide for licence to persons to carry on business as an agent relating to import or export of goods or entry/departure of conveyance. Board is authorised to make regulations for this purpose.

Appeals under Customs
Except for change in section numbers and some words which are relevant only to customs; provision of appeal are identical in Excise and Customs. In fact, the Appellate Tribunal [CESTAT] is same. Under section 128 of Customs Act, appeal against decision or order passed under the Act by any officer lower than rank of Commissioner, lies with Commissioner (Appeals).

Appeal against order of Commissioner of Customs as adjudicating authority or Commissioner (Appeals) lies with Tribunal. [section 129A(1) of Customs Act] Appeal does not lie in respect of (a) Any goods imported or exported as baggage (b) any goods loaded in conveyance for importation in India but not unloaded at place of destination in India (c) payment of duty drawback. Tribunal can also refuse to admit an appeal if the value of goods or difference of duty or penalty/fine is less than Rs. 50,000. Revision application lies with Central Government under section 129DD in respect of matters where appeals does not lie with Tribunal i.e. in respect of baggage, drawback and goods loaded for importation in India but not unloaded in India.

OTHER PARALLEL SECTIONS - Section 129E provide for deposit of duty and interest (if any) pending appeal; section 130A regarding appeal to High Court on substantial question of law in respect of matters other than classification and valuation; section 130E(a) regarding appeal to Supreme Court in case of decision of Tribunal in cases of classification and valuation and section 130E(b) regarding appeal against order of High Court, if certified by High Court as fit for appeal. All these provisions are identical with provisions in Central Excise.
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	Penalties under Customs Act
Provisions of penalties and offences are quite similar to Excise Law. Like Excise, Customs Law envisages two types of punishments i.e. (a) Civil Liability : Penalty for violation of statutory provisions involving a penalty of money and confiscation of goods. (b) Criminal Liability : Criminal punishment is of imprisonment and fine; which can be granted only in a criminal court after prosecution. Both penalty and punishment can be imposed for same offence.

Penalties are imposed on any person who, in relation to any goods, does or omits to do an act which renders such goods liable for confiscation. Hence, it is necessary to first understand what are goods liable for confiscation. Broadly, goods are liable for confiscation in case of improperly importing goods or improperly attempting to export goods. Section 111 provides goods liable for confiscation for improper imports while section 113 contains details of goods liable for confiscation for attempt of improper export.

Smuggling - Smuggling, in relation to any goods, means any act or omission which will render such goods liable for confiscation under section 111 or 113. [section 2(39)].

Thus, * improper importation * attempting improper importation or * attempting improper export will amount to ‘smuggling’. Thus, ‘smuggling’ is much broader term than we normally understand. Since ‘smuggling’ has been specifically defined, normal or dictionary meaning is not applicable. - N K Bapna v. UOI - 1992 (60) ELT 13 (SC) = (1992) 75 Comp. Cas. 745 (SC).

Improper imports - As per section 111, goods improperly brought in India from a place outside India are liable to confiscation. In brief, importing or attempting to import prohibited goods, avoiding duty payment, mis-declaring goods or violating rules regarding movement, storage, unloading or use of imported goods will make them liable for confiscation under section 111. This is covered in the definition of ‘smuggling’.

PROHIBITED GOODS - Section 2(33) of Customs Act defines - 'prohibited goods means any goods the import or export of which is prohibited under Customs Act or any other law for the time being in force, but does not include any such goods in respect of which the conditions subject to which the goods are permitted to be imported or exported have been complied with.

Improper exports - As per section 113, ‘goods attempted to be improperly exported’ are liable to confiscation. In brief, attempting to export goods in violation of law, mis-declaring goods, export under false claim of duty drawback or violating rules regarding movement, storage or loading of export goods will make them liable for confiscation under section 113. This is all covered in the definition of ‘smuggling’.

NON-DUTIABLE AND NON-PROHIBTED GOODS CAN ALSO BE CONFISCATED – Section 113 earlier provided for confiscation only in case of ‘dutiable or prohibited’ goods. Now these words have been deleted w.e.f. 14-5-2003. Hence, attempt to export any goods illegally or mis-declaring any goods (whether dutiable or prohibited or not) shall be liable to confiscation.

Over Invoicing / mis-declaration for export - Some times, exports are made at inflated prices to avail export benefits.

In Om Prakash Bhatia v. CC 2001(127) ELT 81 (CEGAT 5 member bench), it was held that over invoicing for export is an offence under Customs Act. [Appeal of importer admitted by SC, but no stay. – (2002) 141 ELT A278].

Persons who can be penalised - Customs authorities are empowered to impose (a) monetary penalty (b) confiscation of goods, conveyance etc. These are separately provided as, if, the smuggled goods are abandoned, smuggler may not be traceable. In such cases, it is not possible to impose penalty, but goods can be confiscated. Penalty can be imposed for improper import as well as attempt to improperly export.

PENALTY FOR IMPROPER IMPORT - Section 112 of Customs Act provide that penalty can be imposed on any person : (a) who does or omits to do any act which act or omission would render such goods liable for confiscation under section 111 of Customs Act or who abets in doing or omission of such act (b) who acquires possession of or is in any way concerned in carrying, removing, depositing, harbouring, keeping, concealing, selling or purchasing, or in any other manner dealing with any goods which he knows or has reason to believe are liable to confiscation under section 111.

Liability of Ship Owner/Airlines - If goods are unloaded without including in ‘Import manifest’ or loaded without entering in ‘export manifest’, the shipper is liable. The ‘mens rea’ is not relevant. Thus, when five packages were sent to New York without entering in ‘Export manifest’, penalty was imposed on ‘Air India’.

Monetary Penalty in Customs - The Customs Act provides for following monetary penalties.

IMPROPER IMPORTS - Section 112 provides penalties for improper imports : (i) Not exceeding the value of goods or Rs 5,000 whichever is greater, if these are prohibited for imports under Customs Act or any other law (ii) Not exceeding the duty sought to be evaded in case of dutiable goods, which are not prohibited goods or Rs 5,000 whichever is greater (iii) If actual value is higher than the value declared in Bill of Entry or declaration of contents of baggage, not exceeding the difference in actual value and declared value or Rs 5,000 whichever is greater (iv) If the goods are prohibited and the value is mis-declared, penalty not exceeding the  value of goods orthe difference between actual value and declared value, or Rs 5,000, whichever is higher. (v) If the goods are not prohibited but duty is sought to be evaded and the value is mis-declared, penalty not exceeding the duty sought to be evaded or the difference between actual value and declared value, or Rs 5,000 whichever is higher.

In each case, minimum penalty is Rs. 5,000.
ATTEMPT TO IMPROPERLY EXPORT - Section 114 provides for penalty for attempt to improper export (i) If goods are prohibited for export under any law, not exceeding the value of goods  or Rs 5,000 whichever is higher (ii) if goods are liable to export duty but not prohibited goods, penalty not exceeding duty sought to be evaded or Rs 5,000 whichever is higher (iii) In case of other goods, penalty not exceeding the value of goods, as declared by exporter, or as value determined under Customs Act, whichever is greater. 

The last clause i.e. (iii) is amended w.e.f. 14-5-2003, to cover cases where export value is inflated. The export value is inflated, so that exporter is entitled to higher export benefits. [The excess amount collected in invoice is sent back through havala]. - -  In case of (i) or (ii), minimum penalty is Rs. 5,000.

RESIDUAL PENALTY - Section 117 of Customs Act provide general penalty to a person who contravenes any provision of the Act or abets in contravention and if no penalty has been prescribed, the penalty would be upto Rs. 10,000.

PENALTY IS MANDATORY - Sections 112, 114 and 117 use the words 'shall be liable to penalty'. In Indo-China Steam Navigation v.Jasjit Singh 1983(13) ELT 1392 = 1984 ECR 467 (SC), it was held that if the word used is 'shall', some penalty must be imposed, though amount can be lower if there are extenuating circumstances. - followed in CC v. Swastik Woollen Mills - 1999(112) ELT 156 (CEGAT).

Procedure for imposing penalty - Section 124 of Customs Act provide that before imposing a penalty, show cause notice must be issued to the person, informing grounds for confiscation and he should be given opportunity to make representation and being heard.Such notice and representation can be oral at the request of the person concerned. [This provision has been made to speed up the clearing process].

Penalty for short landing - If the goods were loaded for importation in India, but they were not unloaded in India - partly or fully - the Shipping Agent must explain the reason for deficiency. If it is not satisfactorily explained, Assistant Commissioner can impose penalty upto twice the amount of duty normally payable on the imported goods, under section 116. The penalty is payable by the 'person in charge of conveyance' i.e. carrier of goods. This provision is to make sure that carrier unloads goods at authorised places only and that there is no smuggling with connivance of the carrier.

Confiscation of Goods
In addition to penalty on the person liable, some goods can be confiscated. ‘Confiscation’ means the goods become property of Government and Government can deal with it as it wants. On the other hand ‘seizure’ means goods are in custody of Government, but the property of goods remains with the owner.

Goods that can be confiscated - Goods improperly imported - (Goods liable for confiscation under section 111 of Customs Act) and goods attempted to be improperly exported (Goods liable for confiscation under section 113 Customs Act) can be confiscated. In addition, following can be confiscated - * conveyance for transport of smuggled goods * packages * Goods used for concealing * sale proceeds of contravening goods. The proceedings of confiscation are in rem against goods. Procedure for confiscation, effect of wrong confiscation and provisions of redemption fine in lieu of confiscation are identical to provisions under Central Excise Act. These aspects are already discussed under Central Excise.

Confiscation of goods after clearance from port - It is permissible to take action under section 28 of Customs Act and confiscate the goods, even after goods are cleared from customs. This can be done by issuing a show cause notice cum demand.

Re-export of offending goods
Often it is found that goods are not eligible for import as per Import Policy. In such cases, re-export of such goods is permitted as per EXIM Policy. However, in such cases, penalty and redemption fine is payable. In CC v. Elephanta Oil 2003(152) ELT 257 (SC), it was held that even if goods are confiscated and goods are allowed to be re-exported, penalty can be levied. Power to levy penalty u/s 112 is different from power of confiscation of goods u/s 125 and giving option to pay fine in lieu of confiscation.

Permission for re-export in such cases may be given - Collector v. N Patel - 1992 (62) ELT 674 (GOI). In Kusumbhai Dahyabhai Patel v.CC (P) - 1995 (79) ELT 292 (CEGAT) also, it was held that even if goods are allowed to be re-exported, redemption fine can be imposed. In K&K Gems v. CC 1998(100) ELT 70 (CEGAT), it was held that fine in lieu of confiscation i.e. redemption option can be imposed.

Re-export by foreign exporter or sale to another buyer - If the Indian importer does not release the goods, the foreign exporter continues to be owner of the goods and can apply for re-export or sale to other eligible buyer in India if (a) At the time of importation, the import was legal (b) The foreign exporter was not party to fraud (c) The Indian importer has not paid for the goods or has not made arrangements for payment of goods (like letter of credit) to foreign exporter- UOI v. Sampat Raj Dugar - 1992 (58) ELT 163 (SC) = (1993) 88 STC 176 = AIR 1992 SC 1417 = JT 1992 (1) SC 554 = (1992) 2 SCC 66 = 1992 AIR SCW 1420 (SC - 3 member bench) - followed inSavitri Electronics Co. v. CC - 1992 (62) ELT 395 (CEGAT) * J P Electronics v. UOI 2001(133) ELT 32 = 45 RLT 609 (Bom HC DB) *Grand Prime v. CC 2001(137) ELT 795 (CEGAT) * Pacific International Traders v. UOI 2002(142) ELT 544 (Bom HC DB).

Departmental Adjudication
Monetary penalties and confiscation can be ordered by departmental authorities themselves. These are ‘quasi-judicial’ powers. The powers are as follows : (a) Gazetted officer lower in rank than Assistant Commissioner (like Appraiser) : when the goods liable to confiscation does not exceed Rs. 10,000 (b) Assistant Commissioner / Dy Commissioner : when the goods liable to confiscation does not exceed Rs. 2,00,000 (c) Additional Commissioner or Joint Commissioner : Rs. 10 lakhs - as per Board circular (d) Additional Commissioner or Joint Commissioner : without limit in cases of baggage and duty drawback (e) Commissioner : without limit. - - All notices pertaining to demands on account of collusion, wilful mis-statement or suppression of facts will be issued only by Commissioner if demand is over Rs 5 lakhs, even if demand is issued within six months/one year. In case of demand upto Rs 5 lakhs, show cause notice for collusion, fraud, mis-statement etc. can be issued by Additional Commissioner / Jt Commissioner. [CBE&C circular No 47/97-Cus dated 6.10.97]

It may be noted that as per section 122 of Customs Act, Additional Commissioner or Joint Commissioner is authorised to adjudicate the cases without any limit of amount. Restriction of Rs. 10 lakhs is only by an administrative instructions. Further, as per section 28 (1) of Customs Act, show cause notice can be issued by ‘proper officer’ i.e. an officer of customs who is assigned the functions to be performed under Customs Act, by Board or Commissioner of Customs. (Chief Commissioner, Commissioner, Additional Commissioner, Joint Commissioner, Deputy Commissioner, Assistant Commissioner and Appraiser are all ‘officers of Custom’ and hence authority can be given to them by Board).

ADJUDICATING POWERS TO CUSTOMS / EXCISE OFFICERS IN SOME FEMA MATTERS – In respect of following offences, adjudication powers have been conferred on customs /excise officers. – (a) Offenses u/s 6(3)(g) of FEMA. This section related restrictions / prohibitions on export, import or holding of currency or currency notes (2) Offenses u/s 7(1)(a) of FEMA. This section relates to furnishing of export value of goods exported. The adjudication powers are as under – (a) Commissioner of Customs / CE – Cases where amount involved exceeds Rs one crore (b) Additional Commissioner of Customs / CE – When amount involved in between Rs 75 lakhs and Rs one crore (c) Joint commissioner of Customs / CE – When the amount involved is less than Rs 75 lakhs.  – MF(DR) Order SO No. 1155(E) dated 5.1.2001.

Opinion of other departments - As per EXIM policy, In case of interpretation of EXIM policy, decision of Director General of Foreign Trade (DGFT) is final. Hence, the decision of DGFT in this regard is binding on customs authorities - R N Rajan and Co. v. CC 1995 (77) ELT 600 (CEGAT). Similarly, license issued by DGFT cannot be questioned by customs authorities. [case law discussed in earlier chapter].

Prosecution for Offences
Customs Law provides stiff punishments of imprisonment and fines for violation of Customs Act. These can be imposed only by Court of Law and these are independent of monetary penalties and confiscation of goods that can be ordered by Customs Authorities through departmental adjudication. Hon. Supreme Court have held that both can be imposed simultaneously for same offence.

Evasion of Duty and prohibited goods - Main penal provision contained in section 135 of Customs Act is in respect of evasion of duty and breaking prohibitions under the Act.

WHO CAN BE PUNISHED - The punishment is imposable on a person (a) who is knowingly concerned in mis-declaration of value or in any fraudulent evasion or attempt to evasion of duty or of any prohibition imposed on the imports/export of such goods (b) who acquires possession or is any way concerned with carrying, harbouring, keeping, concealing, selling or purchasing, or otherwise dealing with goods which he knows or has reason to believe are liable to confiscation under section 111 i.e. improper imports or under section 113 i.e. attempt to improperly export (c) who attempts to export any goods which he knows or has reason to believe are liable to confiscation u/s 113. [section 135(1)]

PUNISHMENT THAT CAN BE IMPOSED - Punishment imposable is (a) Goods under section 123 : In case of goods covered under section 123 ( i.e. gold, watches, synthetic yarn and metallised yarn, fabrics of synthetic yarn, electronic calculators, zip fasteners and silver bullion) : imprisonment upto seven years and fine (without limit) except in exceptional cases, the imprisonment cannot be less than three years (b) In other cases : three years or with fine or both [second part of section 135(1)] (c) repeat conviction : a person already convicted for offence under Customs Act is convicted again, the imprisonment punishment can be seven years and fine and in absence of special and adequate reasons, the punishment shall not be less than one year. [section 135(2)]

PUBLICATION OF NAME - If a person is convicted under this Act, Court can order publication of names, place of business or residence, nature of contravention etc., under section 135B. Such publication will be at the cost of accused and in newspaper or otherwise as directed by Court.

Other minor Offences - Other minor offences under Customs Act are as follows.

FALSE DECLARATION - Person making, signing or using any statement, declaration or document knowing or having reason to believe that such statement, declaration or document is false in any material particular, shall be punishable with imprisonment upto six months or fine or both (section 132 of Customs Act).

OBSTRUCTION OF OFFICERS OF CUSTOMS - If any person intentionally obstructs any officer of Customs in exercise of any powers conferred under the Customs Act, he shall be punishable with imprisonment upto six months or fine or both (section 133 of Customs Act).

REFUSAL TO BE X-RAYED - If any person refuses to take X-ray picture of his body in accordance with order of Magistrate or refuses to allow suitable action to be taken to bringing out goods from his body under supervision of a doctor, he shall be punishable with imprisonment upto six months or fine or both (section 134 of Customs Act). This provision is mainly in respect of persons smuggling goods by hiding the same in their body.

PREPARATION FOR IMPROPER EXPORT - Attempting to make exports in contravention of Customs Act is punishable with imprisonment upto three years or fine or both.

Offence in case of Company - Though Company is an independent legal person, it works through Managing Directors, directors and employees. Personal penalty can be imposed on person in-charge or responsible to pay customs duty. If an employee is involved in fraud, penalty can be imposed on him. In case of Company or partnership firm, every person who was in-charge of or was responsible to affairs of the Company/firm is deemed to be guilty [section 140 (1) of Customs Act]. Normally, a Managing Director (partner in case of firm) or other person specially authorised is deemed to be in-charge. However, such person can prove that offence was committed without his knowledge or he had taken due care to prevent the offence. In addition, if it is proved that the offence in relation to Company is committed with consent or connivance of, or due to neglect on part of any director, Manager or Secretary or other officer of Company, such person shall be deemed to be guilty [section 140 (2) of Customs Act]. Difference between provisions of section 140 (1) and 140 (2) is that in former case, the person in charge is deemed to be guilty and burden of proof is on him to prove that he had no knowledge; while in later case, burden of proof is on prosecution to prove that offence was committed with knowledge or connivance of the director, manager, secretary or other officer.

Offence by Officers of Customs - If an Officer of Customs enters into any agreement to do or abstains from doing or permits any act or connives at any act or thing, whereby any fraudulent export is effected, or by which duty of customs is evaded or prohibited goods are allowed to enter India or go out of India, he shall be punishable with imprisonment upto a term of three years or with fine, or both. [section 136(1)].

If any customs officer (a) requires a person to be searched for goods without any reason to believe that he has such goods (b) Arrests a person without any reason to believe that he has committed an offence u/s 135 or (c) Searches or authorises search without any reason to believe that any goods, documents or things are secreted in the place; he shall be punishable with imprisonment upto 6 months or fine upto Rs 1,000 or both. [section 136(2)].

If an officer of customs discloses any information obtained by him in official capacity, he shall be punishable with imprisonment upto 6 months or fine upto Rs 1,000 or both. Of course, he can disclose the information in discharge of his duties on in compliance with any law in force. [section 136(3)].

The prosecution can be launched in Court only with previous sanction of Central Government in case of prosecution against officer of rank of Assistant Commissioner and above. In lower ranks, previous sanction of Commissioner is required. [section 137(2)]

Proof in Customs Law
Burden of Proof of Offence is on Department - In Customs law, the commitment of offence has to be proved by department beyond reasonable doubt. However, the accused has to prove beyond reasonable doubt that there was no culpable state of mind like intention, knowledge, belief etc. In case of goods covered under section 123, burden of proof is on person from whom goods are seized as explained below.

MENS REA PRESUMED - Section 138A of Customs Act provides that ‘mens rea’ shall be presumed by Court ‘burden of proof regarding non-existence of Mens rea is on the accused’. This proof has to be ‘beyond reasonable doubt’. Thus, department has to prove the offence beyond reasonable doubt. However, the accused has to prove that he had no ‘culpable state of mind’. - validity of this provision upheld in Devchand Kalyan Tandel v. State of Gujarat 1997(89) ELT 433 (SC) = AIR 1996 SC 2787.

Burden of proof in case of goods covered under section 123 - Section 123 of Customs Act makes special provisions in respect of certain sensitive goods like Gold, Synthetic yarn and metallised yarn, fabrics made of synthetic yarn, Electronic calculators, watches, watch movements, zip fasteners and Silver bullion. In case of these items, if these are seized in the reasonable belief that they are smuggled goods, the owner or possessor has to prove that these are not smuggled goods. In other words, ‘burden of proof’ that these are not smuggled is on accused. Validity of this section (section 178A of earlier Act) has been upheld in CC v. Nathella Sampathu Chetty AIR 1962 SC 316 = 110 ELT 157 (SC 5 member bench).

Statement before Customs is relevant as evidence - Statement made and signed before any Customs Officer of gazetted rank is allowed as evidence in the prosecution as follows : (a) in case of a person who is dead or if he cannot be found or whose presence cannot be obtained without undue delay or expenses, the statement will be allowed as evidence (b) In case of person who is present before the Court and is examined as witness, Court may admit the statement if it is of the opinion that the statement should be admitted in the interest of justice. Thus, discretion is given to Court in case of statements made before Customs Officer, only if such person is examined as witness. This provision is applicable to departmental adjudication also. – section 138.
Question of relevancy of statement made before customs officer, retraction of statement etc. has been discussed in relevant chapter in Central Excise.




 


EXPORTS
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	What is the meaning of Export?
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	What is the procedure to export goods?  What are the various documents to be filed? Is it true that all Exports from India should necessarily pass through Customs?
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	What is the procedure to be followed to export the goods under claim for rebate?
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	What is the Procedure for exporting goods through post?


 

Q.1          What is the meaning of Export?
 

A.            Export means taking goods out of India to a place outside India (Section 2(18)) of the Customs Act 1962).
 

	



 

Q.2  What is the procedure to export goods?  What are the various documents to be filed in the Manual system of Processing Shipping Bills?
                 
A. A.            Any exporter before exporting goods should obtain Exporters Code Number from the Reserve Bank of India known as RBI code number.  In addition, an exporter is required to obtain an Importer-exporter code (IEC) number from the Office of the Director General of Foreign Trade or his regional Offices.  These two numbers have to be furnished in the export documents.  From April’2001 the IEC will be replaced with the PAN number issued by the Income Tax authorities. This will be the uniform identification number for transaction with any Government agencies like Customs, Central Excise etc.

 

The exporter should also procure an export order/consent from the foreign buyers.  The exporter intending to export any goods should file a document called Shipping Bill  with the Customs Department.  All the columns in the Shipping Bill should be filled in properly, which includes the name and address of the exporter., name and address of the foreign buyers.  Quantity and description of the goods., FOB value, etc.  The documents to be enclosed to the Shipping Bill are:

a)       Invoice

b)       Purchase order/contract

c)       G.R. form in duplicate

d)       Export license, if the goods are falling in the negative list of the Export and Import Policy.

e)       Exporter’s declaration regarding correctness of the value, goods, etc; (Section 50 of the Customs Act, 1962).

 

The Shipping bill so filed with the Customs is assigned with a serial number with date by the noting clerk and then the Shipping Bill is scrutinized by the Appraiser/Superintendent and after assessment it is countersigned by the Assistant/Deputy Commissioner.  The original copy of the Shipping Bill is detached by the noting clerk when no export duty is payable.  If any export; duty is payable original copy of shipping bill is detached by cash department after collecting duty and making suitable endorsement on all the copies of shipping bill.  The other copies are then returned to the Exporter/CHA. Thereafter the Exporter/CHA presents the duplicate and triplicate copies of shipping bill with other documents and the goods to the Appraiser/Superintendent in charge of examination.  The Appraiser/Superintendent examines a percentage of the consignment with reference to the documents and gives an order called ‘LET EXPORT’ order on duplicate and triplicate copies of Shipping Bill.  The goods thereafter remain in the Customs area till they are loaded into the conveyance (Ship/Aircraft/Container) under Customs supervision.

 

Triplicate, Quadruplicate, Export Promotion copy of the Shipping bill and duplicate copy of G.R. form are returned to the Exporter/CHA.  The Preventive Officer/Inspector supervises the loading of export goods into the conveyance and makes an endorsement to that effect on the Shipping Bill and G.R. form. Original G.R.form is detached by the Preventive Officer/Inspector for onward transmission to the Reserve Bank of India (R.B.I.)

 

 

               

Now the procedure of filing Documents for Export has been brought under the EDI system introduced in all Major Custom Houses to facilitate speedier clearance of documents.

 

Click Here to view more about the EDI in Customs.
 

Click Here to view more about Export Procedure under EDI.       
 

 

	



 

 

Q.3          What is the procedure to be followed to export the goods under claim for rebate?
 

A.            The central Excise Rule 12 has been framed to grant rebate of duty paid on export of central excise duty paid goods.  A Notification No.41/94 CE (NT) dated 12.9.94 has been issued which permits grant of rebate on excisable goods except mineral oil and goods supplied as ship stores.

               

               

The circular and the Notification No.41/94 CE(NT) dated 12.9.94 are reproduced in this chapter which are self explanatory regarding the procedure to be followed by the exporter to claim rebate of duty paid on the goods exported.

 

 

 

	



 

 

Q.4           What is the Procedure for exporting goods through post?
 

A.            Postal articles intended for any permissible foreign destinations may be booked at any of the  post office in India with specific declaration as to the contest land value PP form or No objection certificate from the Reserve Bank of India is required to be enclosed to the parcel depending upon the value of the goods being exported.  No PP form/RBI”No objection certificate” is required if the value does not exceed Rs.30, 000. All such parcels are routed through the ‘foreign post offices’ located in major cities like Delhi, Bombay, Calcutta, Madras, Cochin, and Bangalore.  Customs officers are posted in such ‘foreign post offices’.  The postal authorities present the parcels meant to foreign destinations to the Customs officers who may examine the parcels and allow clearance if there is nothing objectionable.  Thereafter, the postal authorities dispatch the parcels to the respective destinations either by air/sea, depending upon how the parcel is booked by the sender.

 

 

	



Exporters Importers Guide
Foreign Trade Policy
Export Promotion Capital Goods Scheme

	EPCG Scheme
	5.1
	The scheme allows import of capital goods for pre production, production and post production (including CKD/SKD thereof as well as computer software systems) at 5% Customs duty subject to an export obligation equivalent to 8 times of duty saved on capital goods imported under EPCG scheme to be fulfilled over a period of 8 years reckoned from the date of issuance of licence. Capital goods would be allowed at 0% duty for exports of agricultural products and their value added variants.

However, in respect of EPCG licences with a duty saved of Rs.100 crore or more, the same export obligation shall be required to be fulfilled over a period of 12 years.

In case CVD is paid in cash on imports under EPCG, the incidence of CVD would not be taken for computation of net duty saved provided the same is not Cenvated .

The capital goods shall include spares (including refurbished/ reconditioned spares) , tools, jigs, fixtures, dies and moulds. EPCG licence may also be issued for import of components of such capital goods required for assembly or manufacturer of capital goods by the licence holder.

Second hand capital goods without any restriction on age may also be imported under the EPCG scheme.

Spares (including refurbished/ reconditioned spares), tools, refractories, catalyst and consumable for the existing and new plant and machinery may also be imported under the EPCG scheme .

 

However, import of motor cars, sports utility vehicles/ all purpose vehicles shall be allowed only to hotels, travel agents, tour operators or tour transport operators whose total foreign exchange earning in current and preceding three licencing years is Rs 1.5 crores. However, the parts of motor cars, sports utility vehicles/ all purpose vehicles such as chassis etc cannot be imported under the EPCG Scheme.

 

 

	 
	5.1A
	Spares (including refurbished/ reconditioned spares), tools, spare refractories, catalyst & consumable for the existing plant and machinery may also be imported under the EPCG Scheme subject to an export obligation equivalent to 8 times of duty saved to be fulfilled over a period of 8 years reckoned from the date of issuance of licence.

	 
	 
	 

	EPCG for Projects
	5.1B
	An EPCG licence can also be issued for import of capital goods for supply to projects notified by the Central Board of Excise and Customs under S.No 441 of CustomsExemption Notification No 21/2002 dated 01.03.2002 wherein the basic customs duty on imports is 10% with a CVD of 16%.

 

The export obligation for such EPCG licences would be eight times the duty saved. The duty saved would be the difference between the effective duty under the aforesaid Customs Notification and the concessional duty under the EPCG Scheme.


 
	Eligibility
	5.2
	The scheme covers manufacturer exporters with or without supporting manufacturer(s)/ vendor(s), merchant exporters tied to supporting manufacturer(s) and service providers.

	Conditions for import of Capital Goods
	5.3
	Import of capital goods shall be subject to Actual User condition till the export obligation is completed.

	Export obligation
	 5.4
	The following conditions shall apply to the fulfillment of the export obligation:-

	 
	 
	(i)
	The export obligation shall be fulfilled by the export of goods capable of being manufactured or produced by the use of the capital goods imported under the scheme.

The export obligation may also be fulfilled by the export of same goods, for which EPCG licence has been obtained, manufactured or produced in different manufacturing units of the licence holder/specified supporting manufacturer (s).

When Capital Goods are imported for pre/ post- production or license is taken for import of spares, the license holder shall fulfill the export obligation by export of products manufactured from the plant / project to which the pre/ post- production capital goods/ spares are related.

The import of capital goods for creating storage and distribution facilities for products manufactured or services rendered by the EPCG licence holder would be permitted under the EPCG Scheme.

The export obligation under the scheme shall be, over and above, the average level of exports achieved by him in the preceding three licensing years for same and similar products except for categories mentioned in Handbook (Vol.1).

Alternatively, export obligation may also be fulfilled by exports of other good(s) manufactured or service(s) provided by the same firm/company or group company/ managed hotel which has the EPCG licence.

However, in such cases, the additional export obligation imposed under EPCG scheme shall be over and above the average exports achieved by the unit/company/group company/ managed hotel in preceding three years for both the original and the substitute product(s) /service (s) even in cases where the average is exempt for the substitute product (s)/ service (s) as given in para 5.7.6 of the Handbook (Vol 1).

The incremental exports to be fulfilled by the licence holder for fulfilling the remaining export obligation can include any combination of exports of the original product/ service and the substitute product (s)/ service (s). The exporter of goods can opt to get the export obligation refixed for the export of services and vice versa.

	 
	 
	 
	The licencee can also opt for the re-fixation of the balance export obligation based on 8 times of the duty saved amount for the CIF value in proportion to the balance Export obligation under the scheme. The guidelines for the re-fixation of export obligation is given in para 5.19 of the Handbook (Vol 1).

	 
	 
	 
	The aforesaid facilities shall only be available to manufacturer exporters/ service provider on all the licences where export obligation period including extended export obligation period is valid on the date of application . In this regard, exports made only on or after submission of application for alternate item and/ or re-fixation of the export obligation based on duty saved amount will be taken into account for fulfillment of export obligation.


	 
	 
	(ii)
	The export obligation under the scheme shall be, in addition to any other export obligation undertaken by the importer, except the export obligation for the same product under Advance Licence, DFRC, DEPB or Drawback scheme.

	 
	 
	(iii)
	The export obligation can also be fulfilled by the supply of ITA-1 items to the DTA provided the realization is in free foreign exchange.

	 
	 
	(iv)
	Exports shall be physical exports. However, deemed exports as specified in paragraph 8.2 (a), (b), (d), (f), (g) & (j) of Policy shall also be counted towards fulfilment of export obligation alongwith the usual benefits available under paragraph 8.3 of the Policy.

Royalty payments received in freely convertible currency and foreign exchange received for R& D services shall also be counted for discharge under the EPCG scheme. Payment received in rupee terms for the port handling services, in terms of Chapter 9 of the Foreign Trade Policy shall also be counted for export obligation discharge under the Scheme.

	 
	 
	 
	 


	Provision for BIFR units
	5.5.1
	Any firm/company registered with BIFR or any firm/ company acquiring a unit, which is under BIFR shall be allowed EO extension as per the rehabilitation package prepared by the operating agency subject to subsequent approval of BIFR.

However, in cases where the rehabilitation package does not specify the EO extension period, a time period upto 12 years reckoned from the date of issue of licence would be permitted on merits of the case for fulfillment of export obligation.

Similarly, small-scale SSI units shall also be entitled for similar facility as per the rehabilitation scheme of the concerned State government. However, in cases where the State rehabilitation scheme does not specify the export obligation extension period, a time period upto 12 years reckoned from the date of issue of licence would be permitted on merits of the case for fulfillment of export obligation

	EPCG for agro units
	5.5.2
	In the case of EPCG licences issued to agro units in the agri export zones, a period of 12 years reckoned from the date of issue of the licence would be permitted for the fulfillment of export obligation.

The agro units in the agri export zones would also have the facility of moving the capital good (s) imported under the EPCG within the agri export zone.

An LUT/ Bond in lieu of BG may be given for EPCG licence granted to units in the Agri Export Zones provided the EPCG licence is taken for export of the primary agricultural product (s) notified in Appendix 15 or their value added variants.


 
	Indigenous Sourcing of Capital Goods and benefits to Domestic Supplier
	 5.6
	A person holding an EPCG licence may source the capital goods from a domestic manufacturer instead of importing them. The domestic manufacturer supplying capital goods to EPCG licence holders shall be eligible for deemed export benefit under paragraph 8.3 of the Policy.

	Benefits to Domestic Supplier
	5.7
	In the event of a firm contract between the EPCG licence holder and domestic manufacturer for such sourcing, the domestic manufacturer may apply for the issuance of Advance Licence for deemed exports for the import of inputs including components required for the manufacturer of said capital goods.

	 
	 
	The domestic manufacturer may also replenish the inputs including components after supply of capital goods to the EPCG licence holders.

	Fixation of Export Obligation
	5.7A
	In case of direct imports, the export obligation relating to the EPCG licence shall be reckoned with reference to the duty saved value on the CIF value of capital goods (including spares, jigs, fixtures, dies and moulds) actually imported. In case of domestic sourcing, the export obligation relating to EPCG shall be reckoned with reference to the notional Customs duties saved on the FOR of capital goods (including spares, jigs, fixtures, dies and moulds).

	 
	5.8
	Service provider in Agri export zone shall have the facility to move or shift the capital goods within the zone provided he maintains accurate record of such movements. However, such equipments shall not be sold or leased by the licence holder.

	Maintenance of Average exports under EPCG
	5.9
	As per the provisions of para 5.4(i) , the EPCG licence holder would have to maintain the average level of exports equivalent to the average of the exports in the preceding three licencing years for the same and similar products except for exempted categories given in Handbook (Vol 1) during the entire period of export obligation.

Notwithstanding the above, the licence holder shall maintain at least 75% of the average exports in any particular year (s) provided the same is offset by excess exports to fulfil the average in other year (s).

	Technological Upgradation of existing EPCG machinery
	5.10
	EPCG licence holders can opt for Technological Upgradation of the existing capital good imported under the EPCG licence.

The conditions governing the Technological Upgradation of the existing capital good are as under:

	 
	 
	(i)
	The minimum time period for applying for Technological Upgradation of the existing capital good imported under EPCG is 5 years from the date of issuance of the licence.

	 
	 
	(ii)
	The minimum exports made under the old capital good must be 40% of the total export obligation imposed on the first EPCG licence

	 
	 
	(iii)
	The export obligation would be refixed such that the total export obligation mandated for both the capital goods would be the sum total of 6 times the duty saved on both the capital goods.

	 
	 
	(iv)
	The procedure governing the replacement of capital good is given in para 5.20 of the Handbook (Vol1).
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