
CONCEPT NOTE ON THE ISSUE OF ADRs/GDRs ("EURO ISSUE")
Indian companies are permitted to issue its Rupee denominated shares to persons outside India for the purpose of issuing Global Depository Receipts (GDRs) and/ American Depository Receipts (ADRs).

The terms commonly used in respect of EURO Issues:

1.
Depository Receipts 

Depository Receipts are basically negotiable instruments denominated in U.S. dollars, representing a non-U.S. company’s publicly traded local currency equity shares (“Depository Receipts”). They are created when the local currency shares of an Indian company are delivered to the Overseas Depository Bank’s (ODB’s), domestic custodian bank, against which, the Depository issues Depository Receipts in U.S. dollars. Each Depository Receipt may represent one or more underlying shares. Through these issues, market companies in India have been able to tap the global equity market to raise foreign currency funds by way of equity. The Depository Receipts may be traded freely on an exchange or an over- the- counter market.

Depository Receipts can be either “GDRs” which are usually listed on a European stock exchange, or American Depository Receipts (“ADRs”), which are usually listed on the US stock exchange.

2.
Issuer

It is the company that plans to tap the foreign market through the global issue mechanism (the “Issuer”).

3.
Lead Manager

The lead manager is the person responsible for marketing the issue (the “Lead Manager”). The Lead Manager advises the Issuer on the type of security to be issued i.e. equity, bonds, foreign currency convertible bonds (“FCCBs”) and the rate of interest, price of the security, etc. The Lead Manager decides also on the nature of investment i.e. GDR/ADR, coupon rate on bonds, conversion price, etc.

4.
Co- Managers/ Underwriters

They assist the Lead Manager in fulfilling his obligations to the Issuer (the “Co- Managers/ Underwriters”)

5.
Depository

It is the bank authorized by the Issuer to issue GDRs/ADRs against issue of ordinary shares of the Issuer (the “Depository”). It is the overseas agent of the Issuer who issues the GDR/ADR to the investors in lieu of shares allotted to him/her. The physical possession of the shares rests with the Custodian (as defined below) although the ownership of the shares vests with the investors. The Depository is the registered owner of the shares and its name appears in the Register of Members of the Issuer.

6.
Custodian 

It is the banking company (situated in India), which acts as a custodian for the ordinary shares of an Indian Company, issued by it against GDRs/ADRs or certificates (the “Custodian”). The Issuer appoints the Custodian. The Custodian acts in co- ordination with the Depository. The physical possession of the shares is given to the Custodian.

7.
Legal Advisors

They assist the Issuer, Lead Manager, Co- Managers and the Underwriters in the preparation of the prospectus, depository agreement, indemnity agreement and subscription agreement (the “Legal Advisors”). The Legal Advisors enable the Issuer to comply with proper disclosures relating to the issue. 

8.
Auditors

The Issuer must appoint auditors who will prepare the auditor’s report for inclusion in the prospectus, provide requisite consent and comfort letters and reconcile the Issuer’s accounts with International accounting standards (the "Auditors")

9.
GDRs/ADRs

A GDR/ADR means any instrument in the form of a Depository Receipt or Certificate (by whatever name it is called). The term GDR means a security issued by a bank or a Depository outside India against the underlying Rupee shares of a company incorporated in India, created by a Depository outside India and issued to non- resident investors against the issue of ordinary shares of the Issuer. 

Salient Features of GDRs/ADRs

The Ministry of Finance, Government of India, brings out guidelines, from time to time, for Euro issues, i.e., issue of ADR/GDR by Indian companies. The Issuer of GDR/ADR is governed by the provisions of the issue of Foreign Currency Convertible Bonds and Ordinary shares (through Depository Receipt Mechanism) Scheme, 1993 and the guidelines issued by the Central Government from time to time (the "Scheme"):

· Indian companies raising money through GDRs through registered exchanges are free to access the GDR markets through an automatic route without the prior approval of the Ministry of Finance, Department of Economic Affairs. Private placement of GDRs is also eligible for the automatic approval provided the issue is lead managed by an Investment Banker (i.e. registered with the Securities and Exchange Commission in the United States of America, or under Financial Services Act in United Kingdom or the appropriate regulatory authority in Europe, Singapore or in Japan). The track record condition is not operative for GDR issues.

· The ADR/GDR issue for the purpose of acquisition is backed by underlying fresh equity shares issued by the Issuer.

· The total holding in the Issuer by persons resident outside India in the expanded capital base, after the ADR/GDR issue does not exceed the sectoral cap prescribed under the relevant regulations for such investment. 

· Issue structure shall be finalised in consultation with the Lead Manager to the issue.

· Pricing of ADRs/GDRs to be issued to a person resident outside India may be decided by the Indian company, where the issue is on public offer basis, in consultation with the Lead Manager to the issue and in all other cases the price shall be worked out in accordance with the SEBI Guidelines, as applicable. 

· A GDR may be issued in any negotiable form and may also be listed on any international stock exchanges for trading outside India.

· There is no lock-in period for the GDR issue under the Scheme.

· The GDR holders are given the option to cancel the GDRs with the Depositary and to sell the underlying Shares.  Purchasers of these Shares are also given the option to convert the Shares so released back into GDRs for purchase. In India, two-way fungibility is permitted and the GDRs are freely convertible into Shares and back into GDRs without restriction to the extent of the original issue size. As per the operative guidelines for the limited two-way fungibility issued by the Reserve Bank of India (“RBI”) on February 13, 2002, reissuance of GDRs would be permitted to the extent of GDRs, which have been redeemed into underlying shares, and sold in the domestic market.  

· The Indian company issuing shares through ADR/GDR route, shall furnish to the Reserve Bank, full details of such issue in the prescribed form, within thirty (30) days from the date of closing of the issue.

· The Indian company issuing shares against ADR/GDR shall furnish a quarterly return in the prescribed form to the Reserve Bank within fifteen (15) days of the close of the calendar quarter.

· The issue related expenses (covering both fixed expenses like under writing commissions, lead managers charges, legal expenses and other reimbursable expenses) shall be subject to a ceiling of 4% in the case of GDRs and 7% in the case of ADRs. Issue expenses beyond the said ceiling would need prior approval of the Reserve Bank.

· Indian companies are permitted to retain funds raised abroad through ADRs/GDRs for any period to meet their future forex requirements. 

· In terms of Foreign Currency Convertible Bonds and Ordinary Shares (Through Depository Receipts Mechanism) Scheme, 1993, the issuer company is required to obtain RBI approval for overseas investment/business acquisitions (where GDR proceeds are to be utilised for overseas investment) prior to the GDR issue.   

· No detailed end uses are specified, however the FCCB proceeds cannot be used for investing in stock markets and real estate

· An Indian company, which is not eligible to raise funds from the Indian Capital Market including a company which has been restrained from accessing the securities market by the Securities and Exchange Board of India (SEBI) will not be eligible to issue (i) Foreign Currency Convertible Bonds and (ii) Ordinary Shares through Global Depositary Receipts under the Foreign Currency Convertible Bonds and Ordinary Shares (Through Depositary Receipt Mechanism) Scheme, 1993.

Pricing of the GDRs

The pricing of Global Depositary Receipt and Foreign Currency Convertible Bond issues should be made at a price not less than the higher of the following two (2) averages:

(i) 
The average of the weekly high and low of the closing prices of the related shares quoted on the stock exchange during the six (6) months preceding the relevant date; 

(ii) The average of the weekly high and low of the closing prices of the related shares quoted on a stock exchange during the two (2) weeks preceding the relevant date.

The “relevant date” means the date thirty (30) days prior to the date on which the meeting of the general body of shareholders is held, in terms of section 81(IA) of the Companies Act, 1956, to consider the proposed issue.

Reporting requirements after issuing GDRs

After completing the transaction, the Issuer, within thirty (30) days of the completion of such transaction, would be required to furnish the following information to the Foreign Investment Division, Central Office, Mumbai:

· Details of the purpose for which the GDRs/ADRs have been raised. If funds are deployed for overseas investment, details thereof;

· Details about the Depository, Lead Manager, Sub-Mangers to the Issue, Indian Custodian;

· Details of the FIPB Approval or the relevant NIC Code in case of automatic route;

· Details of Authorized and Issued paid up capital before the issue and after the issue;

· In case of private placement, details of investors and ADRs/GDRs issued to each of them:

· Number of GDRs/ADRs issued

· Ratio of GDRs/ADRs to the underlying shares

· Details of Issue related expenses

· Details of listing arrangements

· Amount raised and the amount repatriated     

Main agreements to be executed and related documents

In Case of GDR issue

· Escrow Agreement to be executed by the Escrow Agent.

· Placing Agreement to be executed by the Lead Manager and the Issuer.

· Deposit Agreement to be executed by the Depository.

· Offering Circular.

Procedural requirements for a GDR/ADR issue  

The procedural requirements for issue of GDRs/ADRs are briefly set out here below:

· U.S. Generally Accepted Accounting Principles ("GAAP")

· Preliminary Meetings

· Authorization by Board of Directors

· Organizational Meetings

· Legal and accounting due diligence on Issuer

· Authorization by the share holders 

· Statutory Approvals

· Application for listing the additional shares on the Indian Stock Exchange

· Filings

U.S. GAAP

In case of an ADR issue, to comply with the listing norms of an overseas stock exchange, the Issuer should get its balance sheet verified or overhauled by an internationally recognized firm of chartered accountants. Companies planning an issue of securities in the U.S. would have to insure that their accounts for the past at least three (3) years are reconciled with U.S. GAAP.  This process generally takes between nine (9) months to one (1) year to complete. 

Preliminary Meetings

The Issuer generally holds preliminary discussions and meets with different global merchant/ investment bankers (who would act as the Lead Manager, Co- Managers, Underwriters), Legal Advisors (Indian and Foreign), Auditors, and other intermediaries before deciding to float a GDR/ADR Issue.
Authorization by the Board of Directors

· The Issuer is required to pass a Board Resolution approving the proposed GDR/ADR issue.

· The Issuer's Board should also approve the notice calling for a General Meeting of the shareholders for the purpose.

· It is advisable to constitute a Committee of Directors and confer on it necessary powers for approving various matters/ documents connected with the Euro issue, once the Board of Directors (the “Board”) of the Issuer has decided to float GDRs/ADRs in the global market. The following matters /documents could then be approved by the Committee of Directors, namely:

a) Offering Circular

b) Escrow Agreement to be executed by the Escrow Agent

c) Placing Agreement to be executed by the Lead Manager and the Issuer

d) 
Deposit Agreement to be executed by the Depository

e) Allotment of shares in favour of the Depository

f) Opening of bank account outside India and operation of the said account

g) Making/filing the necessary applications of the Securities and Exchange Commission, U.S., and /or making applications to Luxembourg Stock Exchange or other exchanges

h) Signing and executing any deed, document, writing, confirmation, undertaking, indemnity in favour of any party including, Lead Manager, Co- Managers, Underwriters, Legal Advisors, Accountants and others who may be related to the issue.

·  As per the listing agreement of the stock exchanges, the Issuer should notify the stock exchange, the date of the Board meeting at which the proposal will be considered and also inform it of the decision of the Board.

Organizational Meetings

The Issuer formally appoints the Lead Manager, Co- Managers, Underwriters to market the issue and organize the road shows, printers, Legal Advisors (Indian and Foreign), Depository (to issue GDRs/ADRs to the Underwriters to arrange to place them with the ultimate investors), the Custodian (who physically holds the shares of the Issuer on behalf of the Depository) and the overseas bankers.

The Issuer gives the necessary details about the Issuer to the Lead Manager, Co- Managers and other intermediaries. It also provides the relevant clarifications to the Indian and foreign Legal Advisors relating to legal matters of the company and the issue. The Issuer will, along with the Lead Manager to the issue decide the following issues, namely:

1. Public private placement

2. The number of GDRs/ADRs to be issued

3. The issue price

Legal and Accounting Due Diligence on the Issuer

A team consisting of legal, technical, and financial key persons from the Lead Manager, Co- Managers, Underwriters, Legal Advisors, and Auditors would visit the Issuer for carrying on legal and accounting due diligence. During the due diligence, the team usually collects various documents, which assist them in preparing the prospectus. 

Authorization by shareholders

· The shareholders must approve the proposed foreign issues of GDR/ADRs by a special resolution passed at the general meeting according to the provisions of section 81 (1A) of the Companies Act. 

· Approvals should be also taken from the Issuer's shareholders with regard to Section 94 (increase in authorized share capital), Section 16 (alteration of Capital Clause of the Memorandum of Association for change in authorised share capital) and Section 31 (alteration of Share capital Clause in Articles of Association) of the Companies Act, 1956, if required.

Statutory Approvals

· Approval of the Foreign Investment Promotion Board (‘FIPB’)
Under the Foreign Exchange Management (Transfer or issue of security by a person resident outside India) Regulations (“the Regulations”), a person resident outside India may purchase shares of an Indian company under the foreign direct investment scheme, subject to the terms and conditions specified in Schedule 1 of the Regulations.


Schedule 1 provides that an issuer company which is engaged or proposes to engage in any activity specified in this regard or beyond the specified sectoral cap, shall only issue shares to a person resident outside India, provided it has secured prior approval of Secretariat for Industrial Assistance (“SIA”) or, as the case may be of FIPB of the Government of India and the terms and conditions of such an approval are complied with.
· Reporting to the RBI
The issuing company is required to furnish a statement to the Exchange Control Department of RBI, Central Office, Mumbai, within thirty (30) days from the date of closing, stating details of the issue such as number of GDRs issued, number of underlying fresh shares issued, capital structure before and after the issue, etc. 

· Stock Exchanges Approval 

In principal approval from the Stock Exchanges in India where the shares of the Company are listed, is required prior to listing on the Overseas Exchange.   

· Filings with SEBI

Issue of shares requires the filing of an Offering Circular with SEBI for its information and records. 

· Other Approvals

Prior to the launch of its issue, the Issuer must obtain the consent of the financial institutions/banks if it has obtained any financial facilities (term loans, guarantees etc.).

Taxation of GDRs/ADRs

Taxation on shares issued under global depository receipt mechanism

1. Any income by way of dividends distributed, declared or paid (whether interim or otherwise) by any Indian company is exempt from tax and is not taxable in the hands of the investor. However, the Indian Company declaring dividends will have to pay Indian dividend distribution tax at a current rate of 16.995% (taking into account 10% educational cess and 3% surcharge).  
On receipt of these payments of dividend after taxation, the Overseas Depositary Bank distributes them to the non-resident investors proportionate to their holdings of GDRs evidencing the relevant shares. The holders of the Depositary Receipts may take credit of the tax deducted at source on the basis of the certification by the Overseas Depositary Bank, if permitted by the country of their residence.
2. All transaction of trading of the Global Depository Receipts outside India, among non -resident investors, will be free from any liability to income tax in India on capital gains therefrom.

3. If any capital gains arise on the transfer of the aforesaid shares in India to the non-resident investor, he is liable to income tax under the provisions of the Income Tax Act, 1961. If the aforesaid shares are held by the non-resident investor for a period of more than twelve (12) months from the date of advice of their redemption by the Overseas Depositary Bank, the capital gains arising on the sale thereof are treated as long-term capital gains and are currently not subject to any income tax under the provisions of Section 115AC of the Income Tax Act, 1961. If such shares are held for a period of less than twelve (12) months from the date of redemption advice, the capital gains arising on the sale thereof are treated as short-term capital gains. Gains on sale of shares held for less than one year are taxed at 11.33% (10% plus surcharge and educational cess). 
4. After redemption of the Depository Receipts into underlying shares, during the period, if any, which these shares are held by the redeeming non-resident foreign investor who has paid for these shares in foreign exchange at the time of purchase of the Global Depository Receipts, the rate of taxation of income by way of dividends on these shares would continue to be @ 11.33% (10% plus surcharge and 3% educational cess) in accordance with section 115 AC (1) of the Act. 

5. When the redeemed shares are sold on the Indian Stock Exchanges against payment in Rupees, these shares shall go out of the purview of section 115 AC of the Act and income therefrom shall not be eligible for the concessional tax treatment provided thereunder. After the transfer of shares where consideration is in terms of rupee payment, the normal tax rate would apply to the income arising or accruing on these shares.

6. Deduction of tax at source on the amount of capital gains accruing on transfer of the shares would be made in accordance with sections 195 and 196C of the Act.
7. The provisions of Double Taxation Avoidance Agreement will be applicable, on the basis of the country of the Overseas Depository Bank, in the matter of taxation of income from dividends from underlying shares.

Application of avoidance of double taxation agreement in case of GDRs/ADRs and underlying shares after redemption 

During the period, if any, when the redeemed underlying shares are held by the non- resident investor on transfer from fiduciary ownership of the Depository, before they are sold to the resident purchasers, India's treaty with the country of residence of the non- resident investor will be applicable in the matter of taxation of income by way of capital gains arising out of the transfer of the underlying shares to a resident of India or in India.

Stamp Duty and Transfer Tax

Upon issuance of GDRs/ADRs, the Issuer is required to pay a stamp duty of 0.1% on the value (per value plus premium) of each underlying share. A transfer of GDRs/ADRs is not subject to Indian stamp duty.

A transfer of GDRs is not subject to Indian stamp duty. However, upon the acquisition of equity shares from the Depositary in exchange for GDRs, the non-resident holder will be liable for Indian stamp duty at the rate of 0.25% of the market value of the GDRs or equity shares exchanged.  A sale of equity shares by a non-resident holder will also be subject to Indian stamp duty at the rate of 0.25% of the market value of the equity shares on the trade date, although customarily such tax is borne by the transferee. 
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