LIQUIDATED DAMAGES / PENALTIES

· What is meant by Liquidated Damages?
· Liquidated damages is a sum agreed to be as damages between the parties to a contract, in the even of default by either. Liquidated damages in a Contract means payment of certain sum of money which should operate to extinguish any claim of plaintiff’s for damages by reason of breach of contract by the defendants.

· Basic requirement for levying the Liquidated Damages is that the Customer should have suffered some loss due to the fault of the Vendor, for completing the agreed work or maintaining the quality, or maintaining the agreed time limit. That loss may not be quantifiable. LD is treated as full and final payment by the Vendor, for the loss which is suffered by the Customer on this account. 

· What is meant by ‘Penalty’?
· Penalty is levied when the vendor is not able to perform the agreed work / maintain the quality / maintain the agreed time limit. This can be levied irrespective of the fact whether the Customer has suffered any loss or not.

· How the term “penalty for delay” is different from “Liquidated Damages for Delay”?

· The Customer can levy ‘Penalty’, without have suffered any loss or damages, while for levying ‘Liquidated Damages’ the Customer should suffered some loss.

· What is meant by Liquidated Damages for Delay? 
· The purpose of liquidated damages for delay is to compensate the project company for loss and damage suffered as a result of late completion of the plant or facility. In order to be enforceable, delay liquidated damages must be a genuine pre-estimate of the loss or damage that the project company will suffer if the plant or facility is not completed by the target completion date. The genuine pre-estimate is determined at the time of entering into the contract.
Delay liquidated damages are usually expressed as a rate per day / per week which represents the estimated extra costs incurred (such as, extra insurance, supervision fees and financing charges) and losses suffered (revenue forgone) for each day of delay. 

· What is meant by Liquidated Damages for Performance?
· The purpose of liquidated damages for underperformance is to compensate the Customer for loss and damage suffered as a result of underperformance of the plant or facility. In order to be enforceable, performance liquidated damages must be a genuine pre-estimate of the loss and damage that the project company will suffer over the life of the project if the plant or facility does not achieve the specified performance guarantees. Along-with delay liquidated damages, the genuine pre-estimate is determined at the time of entering into the contract.

· What is the differentiation between delay and performance liquidated damages
· In some contracts delay and performance liquidated damages are combined. This is not preferred as the Customer can levy the combined LD if there is a delay but no shortfall in performance and vice versa.

· Thus, there shall be a risk of paying excess LD.
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