

MIXED BAG OF AMENDMENTS TO INCOME-TAX LAW

 

by V.K. SUBRAMANI. 

The Budget 2009 relating to direct tax proposals has six point agenda as the basis. They are (i) lowering of tax burden; (ii) simplification by introducing presumptive tax scheme for small businesses; (iii) encouraging growth of foreign investment by providing speedy dispute resolution mechanism; (iv) improving efficiency of the tax system by providing investment linked incentives for certain sectors; (v) improving standards of service delivery and transparency in the functioning of tax administration; and (v) simplification and rationalization of provisions relating to tax deduction at source provisions. 

This write up discusses some of the significant aspects of the Finance Bill, 2009 in the context of direct taxes and in a way this Finance Bill departs from the preceding one by not upsetting host of court decisions. Also, there are some liberal changes in the statutory provision which got obscured due to issues of common taxpayer who got disappointed in the absence of increase in basic exemption limit, moderation in tax rates etc,. 

1.
Deletion of surcharge: 

The FM was candid enough to admit that the surcharge has remained in force for a fairly long time and deserves deletion. However, as a matter of caution he removed surcharge levy in respect of all assessees except corporates. It could be expected that in the next budget the surcharge would be deleted even for the corporate taxpayers. 

2.
Scrapping of FBT: 

The new Government and the new FM emboldened the taxpayers to dissent against the levy of fringe benefit tax, being a tax on expenditure. The corporates were vocal and even reconciled for a modest increase in corporate tax rate, in return for the abolition of FBT. While the FM was kind enough to scrap FBT he was too good in not increasing the rate of tax for corporates. 

While scraping FBT, the tax on allotment of ESOPs is sought to be levied in the hands of employees as a perquisite. Also, employer’s contribution to superannuation fund to the extent it exceeds Rs.1 lakh, is taxable as perquisite. The tax burden in respect of fringe benefits is now shifted to employees. To tax fringe benefits in the hands of employees as perquisite, the income-tax rules have to be modified in order to accommodate the changes brought in by the Finance Bill. 

3.
Recognition of LLP: 

With the introduction of Limited Liability Partnership Act, 2008 it became imperative that this new kind of organization is given recognition under the tax law. The easiest and the simplest way to baptize the same, was to include LLPs in the definition of the term ‘firm’ and it has been done with ease. Hence, LLPs would be taxed as are the partnership firms in all aspects of income tax law. However, a presumptive scheme of computing income contained in new avatar of section 44AD will not apply to LLPs. This is basically because LLPs compulsorily have to maintain books of account similar to corporates. 

4.
Section 89 relief: 

Where a person receives voluntary retirement compensation (VRS) such amount is exempt under section 10(10C). In addition to the monetary exemption of Rs.5 lakh the taxpayers could claim relief under section 89 by spreading over the taxable portion of VRS compensation to the preceding years for having lesser tax liability. Now the Finance Bill, 2009 proposes that the relief under section 89 could be claimed only once by the taxpayer. A taxpayer may receive VRS amount on spread over basis, based on the terms of VRS. While the exemption is available regardless of the number of instalment by which the amount is received (subject to monetary limit), the relief under section 89 is sought to be limited to one occasion. This amendment does not seem to be soft on the taxpayers. For the salaried class standard deduction was very much expected but that was also not given in this Budget. On the contrary, relief under section 89 for VRS is sought to be cut down into a one time affair. 

5.
Extended time for educational and medical institutions: 

Educational institutions and medical institutions having annual receipt above Rs.1 crore have to make application to the designated authority during the financial year for which the exemption is sought. For example, for the financial year 2008-09 the application is to be made before 31.03.2009. This has caused hardship to the taxpayers and the FM was kind enough to extend the time limit upto 6 months of the succeeding financial year. By this change of law the application could be made upto 30.09.2009. This amendment is applicable even for the assessment year 2009-10. 

6.
Expansion in scope for in-house research: 

Section 35(2AB) has been amended to provide the benefit of weighted deduction @ 150% of in-house expenditure in respect of all businesses engaged in the manufacture or production of any article or thing except those specified in Eleventh Schedule. Previously, the coverage of the section was limited to drugs, pharmaceutical, electronic equipments, computers, telecommunications, chemicals and other article or thing notified by the Board. This expanded coverage is applicable from the assessment year 2010-11 onwards.

7.
Investment linked tax incentive: 

A new section 35AD is proposed to be introduced to provide 100% deduction in respect of capital expenditure incurred by certain specified businesses such as cold chain facilities for storage or transportation of agricultural produce, diary products and other related items. It also includes business of warehousing for storage of agricultural products and business of laying and operating cross-country natural gas or crude or petroleum pipeline network for distribution, including storage facilities being integral part of such network. All the capital expenditure incurred during the year is eligible for deduction except expenditure towards acquisition of any land or goodwill or financial instrument. This provision is applicable from the assessment year 2010-11 onwards. 

As a corollary any amount received by way of cash or kind for destruction, demolition or discard or transfer of capital asset relating to the abovesaid business is chargeable to tax as income under the head ‘profits and gains of business or profession’. The only condition being the whole of such expenditure was previously allowed as a deduction under section 35AD. 

Any amount received towards land, goodwill or financial instrument will not be taxed by applying section 28(vii) since the expenditure incurred in acquiring those assets would not have been allowed as a deduction under section 35AD at the time of acquisition. 

8.
Liberal deduction for partnership firms: 

For partnership firms including LLPs, working partner salary is allowable at enhanced rates. The distinction between firms engaged in business vis a vis profession has been removed for the purpose of deduction under section 40(b). 

	Amount of book profit 
	Quantum of deduction 

	On book profit of first Rs.3 lakh
	Rs.1,50,000 subject to 90% of the book profit - whichever is more 

	On the balance of book profit
	60% is eligible for deduction


 

However, the allowance of working partner salary is subject to authorization in the deed of partnership. One of the long pending demands of dispensing with the requirement of authorization in the deed for payment of working partner salary however continues to remain in the statute book. 

In view of section 44AD newly inserted to cover small businesses, this enhanced working partner salary deduction seems to be a boon to the firms at large. 

9.
Cash payment for goods carriages: 

Presently section 40A(3) regulates mode of payment of expenditure as regards its admissibility in computing income under the head ‘business or profession’. It is curious to note that the Finance Bill, 2009 gives selective relief with higher cash payment limit for goods carriages by enhancing the amount to Rs.35,000. This is applicable for payment made for plying, hiring or leasing goods carriages. It was expected that section 40A(3) would be amended in one go by increasing the limit to Rs.50,000 and the Budget 2009 is disappointing in this aspect of law. 

10.
Scope of presumptive income enlarged: 

Presently sections 44AD, 44AE and 44AF provide for presumptive income determination and as a corollary section 44AA will not apply where the taxpayer admits the prescribed quantum of presumptive income. Now the Finance Bill, 2009 proposes to substitute section 44AD by enlarging its coverage and by accommodating section 44AF. Hence, only in the case of assessees who claim that the income to be lower than the profits and gains determined on presumptive basis, he has to maintain books of account and has to get it audited under section 44AB. 

In respect of all small businesses whether manufacturing or trading or retail or wholesale if the turnover is less than Rs.40 lakh, the taxpayer can opt to be governed by presumptive income determination prescribed in section 44AD (new) at 8% of the turnover. 

The following are the additional benefits of opting section 44AD. They are (i) in the case of firm interest on capital and working partner salary shall be deducted subject to the conditions and limits prescribed in section 40(b); (ii) the provisions of chapter XVII-C relating to tax deduction will not apply; (iii) where the assessee claims the income to be less than 8% and his total income exceeds the basic exemption limit then the books of account have to be audited. 

Where the assessee offers income at below 8% and his total income is less than exemption limit then he need not maintain books of account nor get the accounts audited in terms of section 44AB. 

For example, if Mr. A (senior citizen) has turnover of Rs.25 lakh and offers income at 8% it amounts to Rs.2 lakh. Since the total income is below the taxable limit, he need not maintain books of account. If his turnover is Rs.35 lakh and the profits of the eligible business is say Rs.1,75,000 (5% ) and his total income is Rs.2.20 lakh, then also he need not get the accounts audited under section 44AB since both the conditions viz. income lower than presumptive rate and total income exceeding taxable limit have to be satisfied for getting the accounts audited under section 44AB. This change is applicable from the assessment year 2011-2012 onwards. 

11.
Increase in presumptive income for goods carriages: 

For the assessment year 2011-12 the presumptive income determination for heavy goods vehicle shall be at Rs.5000 for every month or part of month during which the heavy goods vehicle was owned by the assessee. In the case of, other than heavy goods vehicle, the presumptive income shall be determined at Rs.4500 per month or part of month the goods carriage was owned by the assessee. The assessee may claim the income to be more than the presumptive income. In the event of income admitted being less than the presumptive limit / quantum, the assessee has to maintain books of account and it will have to be audited under section 44AB of the Act. 

12.
Expanding coverage of deemed capital gain under section 50C: 

Section 50C is applicable for transfer of land or building or both. The value adopted or assessed by the stamp valuation authority is taken as deemed sale consideration for the purpose of computing capital gains. Where transfer of immovable property is made without a registered document (example sections 45(2), 45(3) and 53A of the Transfer of Property Act) the provisions of section 50C could not be applied. The Finance Bill, 2009 has inserted an Explanation 2 to section 50C whereby even though the subject matter of transfer is not referred to stamp valuation authority the value ‘assessable’ if it were referred to such authority for the purpose of the payment of stamp duty shall be adopted for computing the deemed sale consideration. By this amendment the loophole has been plugged and all the transactions (except gift between relatives) would be covered by section 50C if the value of the subject matter viz. immovable property exceeds Rs.50,000. The changes proposed would be effective from 01.10.2009. 

13.
Tax on gifts: 

Gift from relatives is spared from tax. Gift from non-relatives is not chargeable to tax if it is received on certain occasions such as (i) marriage of the recipient individual; (ii) by means of will or by way of inheritance; (iii) in contemplation of death of the donor. The cash gifts were already covered by the legal provision by prescribing the monetary limit of Rs.50,000 in respect of gifts from non-relatives and on occasions other than those specified in the provision. 

The Finance Bill, 2009 proposes to tax gift of any immovable property or any other property (other than immovable property) where the value exceeds Rs.50,000. In the case of immovable property the provisions of section 50C would apply for the purpose of determining the value of gift. It is applicable from 01.10.2009.

 

	Nature of asset 
	Quantum taxable as income

	Immovable property – without consideration
	If the stamp duty value exceeds Rs.50,000, the stamp duty value of such property is taxable. 

	Immovable property – for consideration 
	The stamp duty value of the property less the consideration if exceeds Rs.50,000, such excess is taxable.

	Any property other than immovable property – without consideration 
	If the aggregate fair market value exceeds Rs.50,000 then the whole aggregate fair market value is taxable.

	Any property other than immovable property – for consideration 
	Aggregate fair market value of the property less the consideration if exceeds Rs.50,000 then such excess is taxable.


 

14.
Enhanced deduction limits: 

The deduction under section 80 DD has been increased from 75,000 to Rs.1,00,000. This section is meant for expenditure incurred for medical treatment of a dependent who is a person with severe disability and the deduction is Rs.75,000 presently. The Finance Bill, 2009 now proposes to increase the quantum of deduction to Rs.1,00,000. It is applicable from the assessment year 2010-11 onwards.

Section 80E dealing with interest on educational loan has been given expanded coverage by including all recognized educational courses after Senior Secondary Examination within the definition of the qualifier term ‘higher education’. With liberal educational funding by banks the incentive to parents by way of deduction of such interest on moneys borrowed for education seems to be a step in the right direction. It is applicable from the assessment year 2010-11 onwards.

15.
Tax on anonymous donations: 

Presently the anonymous donations are taxed at the rate of 30%. In fact exemption to charitable trusts and institutions is being debated as regards its continuance. The Finance Bill, 2009 to every ones surprise has evolved a new scheme of taxation as given below: 

 

	Nature of institution 
	Tax impact of anonymous donations

	Wholly religious institutions 
	Fully exempt from tax.

	Partly religious and partly charitable institutions 
	Anonymous donation is taxable only to the extent such donation exceed 5% of the total income of such trust (or institution) or Rs.1 lakh whichever is more. 

	Wholly charitable institutions 
	Anonymous donations shall be taxable to the extent such donation exceed 5% of the total income of the trust or institution or Rs.1 lakh whichever is more. 


 

The following table depicts the tax incidence in various situations. 

 

	Amount of anonymous donation 
	Total income of the trust 
	Monetary limit 
	Amount taxable as income under section 115BBC 
	Tax liability @ 30.9%
	Effective rate of tax as a % of anonymous donation 

	50,000
	7,00,000
	1,00,000
	1,00,000
	30,900
	30.9%

	1,00,000
	7,00,000
	1,00,000
	1,00,000
	30,900 
	30.9%

	2,00,000
	7,00,000
	1,00,000
	1,65,000
	52,015 
	26%

	3,00,000
	7,00,000
	1,00,000
	2,65,000
	81,885 
	27.295%

	10,00,000
	(7,00,000)
	1,00,000
	10,00,000
	3,09,000
	30.9%

	10,000
	50,000
	1,00,000
	1,00,000
	30,900
	309%


 

It seems receipt of anonymous donation even in small measure would result in definite tax liability. If the donations received is less than Rs.1 lakh then the tax liability is much more than what it was previously. 

16.
Book profit tax: 

The Finance Bill has made two important changes in book profit tax by increasing the book profit tax to 15% from the existing 10%. As a compensatory measure it has increased the tax credit period to 10 assessment years as against the present tax credit period of 7 assessment years. The increase in tax rate has been with a safety raider by inserting clause (i) to the Explanation for disallowance of any amounts debited by way of provision for diminution in the value of any asset. 

17.
Formation of dispute resolution panel: 

With mounting appeals relating to transfer pricing at various levels of appellate forum, the Finance Minister in the Budget 2009 has inserted section 144C to give a new dimension to the dispute resolution mechanism. In respect of any dispute relating to transfer pricing, the dispute resolution panel consisting of three Commissioners constituted by the CBDT will resolve the dispute which will be binding on the Assessing Officer. It is applicable for foreign companies also. This dispute resolution mechanism might provide a safe, hassle-free passage for the taxpayers and the Department to understand and apply the nuances of transfer pricing provisions on consistent basis. 

18.
Fine tuning TDS provisions: 

Section 194C has been fine tuned by reducing the rate of tax deduction to 1% in respect of contract payments to individual and HUF recipients. In the case of others it is retained at the present 2%. Where the invoice of the contract contains value of material it shall be excluded for the purpose of tax deduction. Where the value of materials is not mentioned in the invoice, the tax deduction shall be on the whole of invoice value. This seems to be a very realistic and practical drafting of legal provisions taking into account the realities of business. 

Yet another far reaching feature of the amendment in section 194C is the explicit exclusion of any work which includes manufacture or supply of product according to the requirement or specification of a customer by using material purchased from a person other than the customer. This will provide great relief from repeated litigations arising in the recent times. Changes in section 194C proposed is to be effective from 01.10.2009.

Tax deduction under section 194-I has also been moderated by reducing tax deduction in respect of rent for the use of any machinery or plant or equipment to 2% from the present 10%. In respect of use of any land or building or furniture or fittings, the tax deduction rate has been reduced from 15% to 10%. These reductions in rates would provide great relief to the recipients of income since the amount withheld towards tax is largely reduced providing greater inflow of income. 

19.
Punishment for not holding PAN: 

Any person having income liable for tax deduction at source has to intimate his PAN to the person responsible for deducting tax at source. In the event of failure of the payee to intimate the PAN to payer, the payer has to deduct tax at source at the higher of the following rates. 


(i)
At the rate specified in the relevant provision of this Act; or


(ii)
At the rate or rates in force; or


(iii)
At the rate of 20%.

No declaration could be furnished under section 197A without having a PAN. Hence, holding of PAN becomes compulsory and in all correspondence, bills, vouchers and other documents the deductee / payee has to furnish his PAN. This change would be effective from 01.04.2010. 

20.
Dispensing with quarterly return: 

Sections 203A, 206A and 206C have been amended w.e.f. 01.10.2009 whereby quarterly returns for tax deduction and collection at source has been dispensed with. However any such statement of tax deduction or collection has to be furnished for such period as may be prescribed by the Board. This amendment will upset the present practice of filing quarterly returns and resorting to delegated legislation seems to be overstretched and unnecessary. 

21.
Computer numbering of communications from the Department: 

One of the far reaching changes, which will have great ramifications relate to introduction of Document Identification Number (DIN) by insertion of section 282B to the Act. Every notice, order, letter or any correspondence issued by every income-tax authority shall be allotted with a computer generated DIN. Where such number is not furnished the notice, order, letter etc shall be treated as invalid and shall be deemed never to have been issued. Similarly, any letter submitted to any income-tax authority will have to be given a DIN generated by computer. This will regulate the functioning of the income tax authority and must provide greater accountability on the officials and taxpayers. This is effective from 01.10.2010.

Conclusion 

The above lists of amendments show some liberal and forward thinking on the part of the Government to carry forward the reforms. One of the highlights of the Finance Bill, 2009 is the introduction of amendments effective and applicable for the financial year 2010-11. The amendments brought in for the succeeding financial year in this Bill indicates that no radical changes would be made both on substantive and procedural provisions till the direct tax code replaces the present law. It is hoped that the direct tax code sees the light of the day if the announcement of the FM in the Parliament is to be believed as ambitious, realistic and serious. 
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CA V.S. DATEY B-TECH (HONS.), FCS, FICWA
	BUDGET 2009 - MAJOR CHANGES IN INDIRECT TAXES

 

Budget 2009 was presented before Parliament on 6-7-2009. The major changes in indirect taxes are summarised below.

A.
Service tax
A1.
No change in existing rate of service tax
Existing rate of service tax of 10% continues unchanged.

 


A2.
New services and expansion of some services
Four new services are proposed to be taxed. Coverage of some existing services is proposed to be altered/enhanced. The levy on new services and expanded services will be effective after Finance (No. 2) Act, 2009 receives assent of President and date is notified.

· A2.1
New Services
·                      Transport of goods through rail 

·                      Transport of coastal goods and goods transported through inland water. 

·                      Legal services of consultancy, advice or technical assistance (but not service of appearance before any court of law or any statutory authority). Service will be taxable only when provided by business entity like firms, associates, enterprises, companies etc., but not individual. 

·                      Cosmetic and plastic surgery undertaken to preserve or enhance physical appearance or beauty 

A2.2 Coverage of existing services
·                      Job work under Business Auxiliary Service (BAS) is exempt if there is ‘manufacture’. Now, this exemption is available only if ‘excisable goods’ are manufactured. Thus, if alcoholic liquor is manufactured on job work basis, the exemption will not be available. 

·                      Sub-brokers have been exempted from tax. They will also not be liable under Business Auxiliary Service as commission agent. 

·                      The word ‘acquiring’ IT software is being changed with retrospective effect from 16-5-2008 to ‘providing’ 

A3.
Service tax on transfer of right to use IT software
Packaged i.e. branded (canned) software is ‘excisable goods’ under headings 8523 80 20 [earlier 8524 91 11, 8524 91 12 and 8524 91 13]. The rate of excise duty is 12% w.e.f. 1-3-2008. Information Technology Software falls under heading 8524 40 11 of Customs Tariff. Duty is ‘free’. Thus, on import of software (branded or tailor made) there is no customs duty. However, excise duty of 12% is payable on branded (packaged or canned) software. Hence, CVD was payable if packaged or canned software is imported.

The issue was whether both service tax and CVD/excise duty are payable on transfer of right to use software. It is now provided that service tax is payable and not CVD or excise duty [Notification No. 22/2009-CE and 80/2009-Cus dated 7-7-2009].

A4.
Works contract composition scheme
So far, in case of works contract, if tax was paid under composition scheme @ 4.12%, the value of material supplied free by customer was not required to be included. Now, this value will have to be included while calculating ‘gross amount of works contract’. Further, if contract is split and some amount is shown as ‘sale’, that value will also be includible for purpose of calculating ‘gross amount of works contract’.

A5.
Exemptions
·                      Private bus operators providing point to point transportation of passengers having ‘contract carriage permit’ have been exempted from service tax 

·                      Inter-bank transactions of sale and purchase of foreign currency when undertaken by scheduled banks has been exempted. 

A6.
Services provided to ‘installations, structures and vessels in the continental shelf of India and the EEZ
Services provided to ‘installations, structures and vessels in the continental shelf of India and the EEZ by person outside India will be ‘Import of Service’ and the person receiving the service will be liable to pay service tax under reverse charge method.
A7.
Modifications in refund scheme of services utilised by exporters
Scheme of refund of service tax on services utilised for exports has been modified. In case of GTA service and services of foreign commission agent (where service receiver is liable to pay service tax), the service tax is exempt [Notification No. 18/2009-ST dated 7-7-2009]. In case of other services, the procedure has been simplified and (hopefully) refund will be obtained within one month on basis of self certification or certification of CA [Notification No. 17/2009-ST dated 7-7-2009].

A8.
Cenvat credit when exempt as well as taxable service provided
If both taxable and exempt service is provided, the assessee was required to pay 8% ‘amount’ under rule 6(3)(i) of Cenvat Credit Rules w.e.f. 1-4-2008. Now, the ‘amount’ payable is 6% of value of exempted services w.e.f. 7-7-2009.

B.
Central Excise
B1.
Duty rate
The general rate of excise duty continues to be 8% (Rate of service tax continues to be 10%). In case of many items, the duty rate which was 4% has been increased to 8%, except a few items.

In case of textile sector, the provisions as applicable to manmade and natural textiles was disturbed when excise duty was reduced from 14% to 10% w.e.f. 7-12-2008 (and later to 8%) Now, duty regime as prevailing prior to 7-12-2008 has been restored.

B2.
Exemptions for duty
·          Branded jewellery has been fully exempted from excise duty (The duty rate was 2% till 6-7-2009). 

·          Goods falling under chapter 68 manufactured at the site of construction for use in construction work at the site [Sr No. 10 of Notification No. 5/2006-CE dated 1-3-2006 amended w.e.f. 7-7-2009] (They had become liable to duty in view of amendment to definition of ‘excisable goods’ in section 2(d) of Central Excise Act amended w.e.f. 10-5-2008) 

·          Printed laminated rolls manufactured with brand name of another person would be eligible for SSI exemption. 

·          EVA compound manufactured on job work basis for further manufacture of footwear has been exempted. 

B3.
Service tax on transfer of right to use IT software and no excise duty
Packaged i.e. branded (canned) software is ‘excisable goods’ under headings 8523 80 20 [earlier 8524 91 11, 8524 91 12 and 8524 91 13]. The rate of excise duty is 12% w.e.f. 1-3-2008. Information Technology Software falls under heading 8524 40 11 of Customs Tariff. Duty is ‘free’. Thus, on import of software (branded or tailor made) there is no customs duty. However, excise duty of 12% is payable on branded (packaged or canned) software. Hence, CVD was payable if packaged or canned software is imported.

The issue was whether both service tax and CVD/excise duty are payable on transfer of right to use software. It is now provided that service tax is payable and not CVD or excise duty [Notification No. 22/2009-CE and 80/2009-Cus dated 7-7-2009].

B4.
Cenvat credit when exempt as well as taxable service provided and exempted as well as taxable goods
If both taxable and exempt service is provided, the assessee was required to pay 8% ‘amount’ under rule 6(3)(i) of Cenvat Credit Rules w.e.f. 1-4-2008. Now, the ‘amount’ payable is 6% of value of exempted services w.e.f. 7-7-2009.

Similarly, if both dutiable and exempt goods are manufactured, the assessee was required to pay 10% ‘amount’ under rule 6(3)(i) of Cenvat Credit Rules w.e.f. 1-4-2008. Now, the ‘amount’ payable is 5% of value of exempted goods w.e.f. 7-7-2009.

B5.
‘Input’ does not include steel, cement etc. used for construction of shed, building or structure
Explanation 2.of rule 2(k) of Cenvat Credit Rules has been amended w.e.f. 7-7-2009 to clarify that ‘Input’ shall not include cement, angles, channels, Centrally Twisted Deform bar (CTD) or Thermo Mechanically Treated bar (TMT) and other items used for construction of factory shed, building or laying of foundation or making of structures for support of capital goods.

B6.
Return of seized records
Records seized by department during investigation but not replied upon in the Show Cause Notice should be returned within 30 days of issue of show cause notice or within 30 days from date of expiry of period for issue of SCN [Rule 24A of Central Excise Rules inserted w.e.f. 7-7-2009].

B7.
Deemed manufacture in case of ‘supari’
In relation to product of tariff item 2106 90 30, adding or mixing cardamom, copra, menthol, spices, sweetening agents or such ingredients, other than lime, katha (catechu) or tobacco to betel nut in any form shall amount to ‘manufacture’ [Note 6 to Chapter 8 of CETA inserted w.e.f. 7-7-2009]

This change has become effective from 7-7-2009, in view of Provisional Collection of Duties Act. 

B8.
Proposed Legislative changes
Following changes will be effective on enactment of Finance (No. 2) Act, 2009 –

·          Special audit under sections 14A and 14AA can be done by Chartered Accountant in addition to a Cost Accountant. 

·          Authority of Advance Ruling under Income Tax Act will be authority for purpose of Central Excise and customs also. 

·          High Court is empowered to condone delay in filing appeals and cross objections filed under section 35G and 35H of Central Excise Act, beyond prescribed period (amendment with retrospective period from 1-7-2003). 

C.
Customs duty
C1.
Duty rate
The general rate of customs duty on non-agricultural products continues to be 10%. 

·          Customs duty on gold bars with manufacturer’s serial number engraved has been increased from Rs 100 per 10 gms to Rs 200 per 10 gms. The rates apply to baggage also. 

·          Customs duty on gold (other gold bars with manufacturer’s serial number engraved) has been increased from Rs 250 per 10 gms to Rs 500 per 10 gms. The rates apply to baggage also. 

·          Customs duty of 5% imposed on set-top boxes 

·          Cell phones and its parts exempted from customs duty for one year 

·          Customs duty on cotton waste reduced from 15% to 10%. 

C2.
No CVD on imports of branded software in respect of right to use IT software but service tax payable
Packaged i.e. branded (canned) software is ‘excisable goods’ under headings 8523 80 20 [earlier 8524 91 11, 8524 91 12 and 8524 91 13]. The rate of excise duty is 12% w.e.f. 1-3-2008. Information Technology Software falls under heading 8524 40 11 of Customs Tariff. Duty is ‘free’. Thus, on import of software (branded or tailor made) there is no customs duty. However, excise duty of 12% is payable on branded (packaged or canned) software. Hence, CVD was payable if packaged or canned software is imported.

The issue was whether both service tax and CVD/excise duty are payable on transfer of right to use software. It is now provided that service tax is payable and not CVD or excise duty [Notification No. 22/2009-CE and 80/2009-Cus dated 7-7-2009].

C3.
Proposed Legislative changes
Some changes in Customs Act and Customs Tariff Act have been proposed. These changes will be effective after Finance (No 2) Act gets assent of President and date is notified.

·                      Authority of Advance Ruling under Income Tax Act will be authority for purpose of customs also [section 28F] 

·                      High Court is empowered to condone delay in filing appeals and cross objections filed under section 130 and 130A of Customs Act, beyond prescribed period [Amendment with retrospective effect] 

·                      Refund of customs duty paid if goods are found defective or not as per specifications. The refund is admissible if goods are re-exported or abandoned or destroyed [section 26A] 

·                      DGCEI authorised to issue Show Cause Notice [amendment with effect from 9-5-2000] 

C4.
Inputs procured indigenously for manufacture of goods exported under DFIA eligible for rebate
Notification No. 40/2006-Cus dated 1-5-2006 provides for exemption to inputs obtained for manufacture of goods which are exported under DFIA. This notification is being amended retrospectively to provide that duty paid on inputs procured indigenously for manufacture of goods exported under DFIA will be eligible for rebate.

This is one of the very few cases where retrospective amendment has been made for benefit of assessee.
C5.
Provisions of Customs Act applicable to various duties imposed under Customs Tariff Act
Various duties are imposed under Customs Tariff Act. An amendment is being made with retrospective effect that machinery provisions of Customs Act including those relating to rate of determination of duty, assessment, non-levy. Short levy, refunds, interest, appeals, offences and penalties shall apply to these duties. The duties are – (a) Specific safeguard duty [section 8C] (b) Safeguard duty [section 8B] (c) Countervailing Duty [section 9] (d) Anti-dumping duty [section 9A].

D.
Goods and Service Tax [GST]
Finance Minister, in para 85 of his budget speech on 6-7-2009 has stated as follows -
‘I have been informed that the Empowered Committee of State Finance Ministers has made considerable progress in preparing the roadmap and the design of the GST. Officials from the Central Government have also been associated in this exercise. I am glad to inform the House that, through their collaborative efforts, they have reached an agreement on the basic structure in keeping with the principles of fiscal federalism enshrined in the Constitution. I compliment the Empowered Committee of State Finance Ministers for their untiring efforts. The broad contour of the GST Model is that it will be a dual GST comprising of a Central GST and a State GST. The Centre and the States will each legislate, levy and administer the Central GST and State GST, respectively. I will reinforce the Central Government’s catalytic role to facilitate the introduction of GST by 1st April, 2010 after due consultations with all stakeholders’.
While commitment of Government to GST is welcome, there is no assurance that GST will be introduced w.e.f. 1-4-2010. The most disturbing part of the speech is that each State will legislate, levy and administer its own State GST. It was expected that there will be uniformity in GST all over India. This hope has gone in smoke. The difficulties presently faced by dealers having operations in more than one States will continue as at present. 

BUDGET FINE PRINTS

 

by Gopal Nathani, FCA 

Charitable purpose:

Apart from relief of the poor, education, medical even global warming cause and preservation and promotion of heritage also to be considered charitable therefore eligible for 100% exemption.

Limited Liability Partnership (LLP):

LLP will enjoy status similar to that of a firm under the Income Tax Act. 

‘Manufacture’ defined

The term ‘Manufacturer’ is defined for the first time as it shall mean a change in non living physical object or thing or article that result in either in following 


a)
transformation of such other object or article or thing in to a new and distinct object or article or thing having a different name , character and use ; or


b)
bringing in to existence of a new and distinct object or article or thing with a different chemical composition or integral structure 

The amendment expands the definition of manufacture to even include processing as it results in change of chemical composition or integral structure. Perhaps the decisions of special bench in B. G. Chitale Vs. Deputy Commissioner of Income-tax ( 2008) 305 ITR AT 81 holding the process of standardisation and pasteurisation of milk amounts not amounting to manufacture will get overturned. On the application of this definition it is clear that even blending of different qualities of article possessing differing chemical and physical composition so as to produce an article of the contractual specifications can be said to involve the process of manufacture. Because of this new language even processing of tea would fall under the definition of manufacture. In other words any intermediate processing in the course of manufacture would be deemed to be manufacture. More so if the process cause any chemical change then it would amount to manufacture no matter the item produced cannot be regarded as a commercially new and distinct commodity from the ones blended together.

VRS

A new proviso will take away exemption where any parallel relief under section 89 is sought. This would mean reopening of earlier assessments as well as reversal of orders granting reliefs both under s.10 and s.89.

Tax holiday

Tax holiday under section 10 A /10B to export oriented units and units set up in STP zone is extended for one more year.

Additional burden on salaried individual 

a)
ESOPS: Tax on Esop is now reintroduced after abolition of FBT. 


b)
Contribution to superannuation fund in excess of Rs.1 lac would be chargeable in the hands of employees.

Weighted deduction for Approved In-house R & D 

Companies can now enjoy weighted deduction of 150% in all cases of Manufacture of any article or thing other than those mentioned in schedule 11 such as alcohol, tobacco etc.

Special deduction for cold chain, natural gas, warehousing of agriculture produce

100% deduction of capital expenditure other than land or goodwill or financial instrument would be admissible in the following business: 


a)
Cold chain facility;


b)
Warehousing of agriculture produce;


c)
Natural gas pipeline. 

With the result there will be no further deduction for profits made in such specified business. Any loss incurred in any such specified business shall only be set-off against profits made in any other specified business. 

Disallowance of cash payments 

Freight payments to transporters upto Rs. 35000 in cash would escape disallowance effective from the current year.

Presumptive tax scheme

All small business except transporter whose turnover/gross receipts do not exceed 40 lakh would get away by paying 8% flat on such turnover/gross receipts at the time of filing of taxes (ITR).

Gifts in Kind

All gifts of immovable properties as well as movable properties such as shares , securities, Jewellery, archaeological collection, drawings, paintings, sculptures, any work of art after 1st October 2009 shall be taxable subject to exception such as gifts to relative, marriage gifts , gifts by way of will or from any registered trust etc.

Interest on land compensation awarded by state

To end litigation in respect of charging of interest on land compensation/enhanced land compensation it is proposed that all such interest shall be charged to tax in the year of receipt no matter the quantum thereof is disputed by either party. 

Deduction claim 

Failure to make a claim for deduction in ITR may render permanent loss of tax savings. By a retrospective amendment effective from 1st April 2003 no deduction shall be admissible unless claimed in the return of income. 

Pension scheme to self employed 

Pension contribution by individual self employed shall also qualify for deduction under section 80CCD.

Minimum Alternate Tax (MAT) 


1)
Rate of book profit tax is enhanced to 15%;


2)
Tax credit to be carried forward for 10 years;


3)
Any provision made for diminution in value of any asset shall also suffer MAT.

FBT 

The chapter of FBT shall be scrapped from 1st April 2010. However FBT in the current year remains.

DISPUTE RESOLUTION PANEL (DRP)

After 1st October 2009 any variation in the valuation of international transaction if objected to by the assessee shall run through dispute resolution panel for upfront resolve of such objection filed. The directions issued by DRP shall be binding on the A O. If that be so one would doubt on the independence of the assessment machinery. The further downside is that the DRP may even enhance the variation in the draft order and further for the fact that it shall have no power to set-aside the proposed variation or order make DRP meaningless. Any order passed by the AO in pursuance to the direction of the DRP shall however be appealable only before the appellate tribunal. 

REOPENING AFTER REOPENING- An Anomaly

Vide a retrospective amendment the AO is made empowered to even go into issues other than those forming part of reasons for reopening subsequently during the course of reassessment proceeding. But the A O has to follow sub-section (2) of section 148 with regard to the escaped income which comes to his knowledge during the course of the proceedings vide Kerala High Court decision in Travancore Cements Ltd. Vs. Assistant Commissioner of Income-tax (2008) 305ITR170 so that the section cannot be amended with retrospect effect. 

TDS 

CONTRACTORS

Rate of TDS slashed to 1% in the case of every payment made to individual /HUF whereas in the remaining cases no change with effect from 1sr October 2009. These rates will apply even in case of sub-contractor. Even outsourcing of manufacture would now be subject to TDS subject however to the fact that the materials are supplied by the service receiver or customer.

RENT 

Rate of TDS slashed to 2 % in case of plant machinery and 10% in case of land, building, furniture, fitting with effect from 1st October 2009.

Assessment of TDS returns/ statements 

From 1st April 2010 all TDS returns / statements shall be subject to compulsory processing for the following adjustments;


1)
arithmetical error 


2)
incorrect claim 


3)
interest shortfall 


4)
inconsistent entries 


5)
rate difference 

Any intimation for excess or short TDS would be sent before the expiry of one year from the end of the financial year in which statement is filed.

Further any order under section 201 consequent to verification/survey action would be subject to following time limitation: 


1)
two years from the end of the financial year in which the statement is filed;


2)
Four year from the end of financial year in which payment is made or credit is given.

Quoting of PAN made mandatory

Effective April 2010 every person would be required to furnish his PAN to the person responsible for deducting tax. Any failure would lend oneself to TDS deduction @20%. Even invalid quoting of PAN may result into 20% TDS. It is further required of deductee to furnish PAN in all correspondence, bills, vouchers and invoices. 

ADVANCE TAX

There shall be no liability to advance tax where the amount of tax payable does not exceed to Rs .10000.

WEALTH TAX 

The basic exemption limit is doubled from Rs. 15 lacs to Rs. 30 lacs.

THE UNION BUDGET 2009-10 HAS FOLLOWING SECTORWISE EFFECTS:

 by R.A. Sharma
1.
Transporter 

We can very well understand from the budget that Honorable Finance Minister has realized the pain of Transporters and given appropriate relief to them:- 

a.
The first relief to the transporters is given by increasing the limit of cash payment under section 40A upto 35000/- as compared to 25000/- for others. This will remove the hardship of making payment by cheque. 

b.
The second relief to transporters is on account of TDS exemption u/s 194C by simply providing the PAN numbers to the deductee. Hence if the transporter provides his valid PAN No. to deductee, the TDS u/s 194C will not be deducted. 

But, remember, if PAN no. is not provided by the transporter, then the rate of TDS will be 20%
c.
No service tax is leviable on services provided to exporters 

2.
Small Businesses

a) Section 44AD has been redrafted to provide the relief to all businessmen who can opt for presumptive taxation at income of 8% of their Turnover. They are not required to maintain books of accounts u/s 44AA and also they are not required to deposit advance tax. This is a great relief to small business houses and the intention of the Govt to promote the SME sector is reflected positively. 

3.
All Others: 

a.
Fringe Benefit Tax- which was argued as most unrealistic taxation system at all forums, has been struck off from the statute by the Bold Finance Minister at one stroke. It is the biggest relief to all assesses in terms of compliance and payment of tax. 


b.
Earlier the Gift of a sum of money exceeding Rs 50,000/- was taxable if received from relatives and other specified exempt categories. This provision u/s 56(2) has been further extended to include the money and all immovable and movable property also. 

c.
Deductions of interest on Education loan was earlier made for loans taken for specified higher studies, now this has been extended to all studies after 12 th standard, making the education available to all. 


d.
Rate of tax of MAT has been raised from 10% to 15% for companies 


e.
Limit of advance tax has been raised from 5000/- to 10000/- 


f.
Minimum taxable limits has been moderately increased by 10000/- for individual and ladies and 15000/- for senior citizes 


g.
Limit of deduction u/s 80DD for treatment of severe disability has been raised from 75000/- to 100000/- 


h.
Earlier there was no provisions of timelimit of TDS assessments. Now the law provodes u/s 201 that the TDS cases can be reopened within two years of Asstt year if the TDS returns are filed and within four years if TDS returns are not filed. 


i.
U/S 35AD deduction of capital expenses will be allowed in the first year in case of specified business of cold storage, water conservation and warehousing etc. 


j.
Commodity Transaction Tax has been done away leaving the STT on Statute. 


k.
In case of taxability of anonymous donations the marginal relief of Rs. 1.00 Lac limited upto 5% of Total income is allowed. Now charitable Trusts can accept anonymous donations upto the said limits without attracting maximum marginal rate of tax. 

4.
Exporters 

a.
The time limit of section 10A and 10B has been extended by further one year more upto 31.03.2011 


b.
There will be no surcharge and Education and Higher Education Cess on the TDS, except TDS on salary where thee deduction of TDS will be made with Cess 


c.
Surcharge on Tax has gone away except on companies having income exceeding 1 crore. 

d.
Refund of service tax has been rationalized and further exempting two services of GTA and commission on foreign sale. 

5.
Advocates 

The service tax has been proposed to be levied on services of Advocates given to Corporate clients. 
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CA P.L. Subramanian
	PROPOSED CHANGES IN TDS PROVISIONS

 

1.
Introduction: The Finance Bill, 2009 proposes very important changes in the provisions pertaining to Tax Deduction at Source. In this article we shall discuss all changes except changes pertaining to Payment to Contractors (Section 194C).

2.
Interest other than ‘Interest on Securities –Section 194A: At present no tax has to be deducted on interest payable on a zero coupon bond issued an infrastructure capital company or infrastructure capital fund or a public sector company. According to the proposal Schedule Banks also need not deduct tax on interest on zero coupon bonds.

This is effective from 1st October 2009. 


3.
Rent – Section 194I: At present tax has to be deducted at the following rates:

	Sl.No.
	Item
	Payee
	Rate

	1
	Plant and Machinery and Equipment
	All
	10%

	2
	Land or building (including or land appurtenant to a building 9including factory building) Furniture or fittings.
	Individual or Hindu Undivided Family.
	15%

	3
	Land or building (including or land appurtenant to a building 9including factory building) Furniture or fittings.
	Other than Individual or Hindu Undivided Family
	20%


 

This section proposed to be amended with effect from 1st October. 2009. After 1st October 2009 the tax has to be deducted at the rate given below:

 

	Sl.No.
	Item
	Rate

	1
	Plant and Machinery and Equipment
	2%

	2
	Land or building (including or land appurtenant to a building) and factory building, Furniture or fittings.
	10%


 

(Surcharge if applicable. No Education Cess and Secondary and Higher education Cess to be deducted on payment to Domestic Companies and residents.)

4.
Payment to Pension Fund – No Deduction: New sub-section has been inserted. According to this sub-section 197(A) (1E), no deduction of tax shall be made from any payment to any person for, or on behalf of, the New Pension System Trust referred to in clause (44) of section 10.

5.
Periodicity of Statement – Section 200(3): Section 200(3) deals with filing of Statement by the tax deductors. At present the statements have to be filed quarterly.

The proposed amendment requires the tax deductors to file the statement as prescribed.

This is effective from 1st October 2009.

6.
Processing of Statements – Section 200A: The Finance Bill proposes to insert new Section 200A.
The proposed Section 200A provides that the statement of tax deduction at source made under section 200 shall be processed and sums deductible under Chapter XVII-B shall be computed after making adjustments of any arithmetical error or apparent incorrect claim in the statement and interest, if any, shall be charged on the sum so computed. The sum payable or refundable to the deductor shall be determined after adjusting the aforesaid computed sum against any amount paid under section 200 and section 201 and any amount paid otherwise by way of tax or interest. 

Intimation shall be sent to the deductor specifying the amount payable or refundable to the deductor. No intimation shall be sent after the expiry of one year from the end of the financial year in which the statement is filed. 

An incorrect claim apparent from any information in the statement shall mean 


(i)
a claim, on the basis of an entry, in the statement of an item, which is inconsistent with another entry of the same or some other item in such statement; and 


(ii)
in respect of rate of deduction of tax at source, where such rate is not in accordance with the provisions of the Act.

These amendments will take effect from 1st April, 2010.

7.
Assessee in Default- Time Period (Section 201(3)): At present there is no time limit to assess the Tax Deducted at Source returns and to issue order making any person as ‘Assessee in Default’. Tribunals have held that order can be passed within 4 years. However in one of the case the Mumbai Tribunal has held that this order can be passed within 6 years.

The Finance Bill, 2009 proposes to insert section 2001(1) which provides time limit to issue order to make any person as assessee in default. 

According to this proposed section, no order shall be made deeming a person to be assessee in default for failure to deduct the whole or any part of the tax at any time after expiry of:


(i)
two years from the end of the financial year in which the statement is filed in a case where the statement referred to in section 200 has been filed;


(ii)
four years from the end of the financial year in which payment is made or credit is given, in any other case:

Provided that such order for a financial year commencing on or before the 1st day of April, 2007.

However order can be passed matters pertaining to the financial year commencing on or before the 1st April, 2007 before 31st March, 2011

The provisions of sub-clause (ii) of sub-section (3) of section 153 and of Explanation 1 to section 153 shall, so far as may apply to the time limit prescribed in the proposed section. 

This amendment will take effect from 1st April, 2010. 

8.
Consequences of Non-furnishing PAN by the Payee: The Government wants to bring all persons having taxable income within the tax net. In order to achieve this provisions have been made to the effect that all tax deductors have to collect PAN of the payees and incorporate it in TDS statements. However many payees are not willing to provide PAN to the deductors. In order to penalize the payees who are not providing PAN, Section 206AA proposed to be inserted.

8.1.
Higher Rate: If the payee is not going to furnish his Permanent Account Number, then the payer has to deduct tax at source at the higher of the following rates:


i)
at the rate specified in the relevant provision of this Act; or


ii)
at the rate or rates in force; or


iii)
at the rate of twenty per cent.

8.2.
Self-Declaration Invalid: Under Section 197A, the payee can make self-declaration in the case of interest, interest other than interest on security etc. in Form 15G or Form 15H for not deducting any tax at source. According to the proposed amendment, if the PAN is not furnished in the declaration, then the declaration is not valid. If the declaration becomes invalid due to non-declaration of the PAN, then tax has to be deducted as provided in the previous para.

8.3.
No Certificate Will Be Issued: The payee can apply to the Assessing Officer under section 197 for issue of certificate for lower deduction or nil deduction. If the PAN is not furnished in the application made under Section 197, then no certificate for lower deduction or nil deduction will be issued.

8.4.
Deductee’s and Deductor’s Duty: The deductee shall furnish his PAN to the deductor and deductee and deductor and shall indicate their PAN in all the correspondence, bills, vouchers and other documents which are sent to each other.

8.5.
Consequences of Furnishing Wrong PAN: If the PAN provided to the deductor is invalid or does not belong to the deductee, it shall be deemed that the deductee has not furnished his PAN.

8.6.
Effective From: This amendment will take effect from 1st April, 2010.

9.
Furnishing of Statement – Section 206C: This section is proposed to be amended to the effect that Statements have to be filed as prescribed instead of quarterly.

This amendment will take effect from 1st October, 2009.

10.
Education Cess And Higher and Secondary Education Cess: The Education Cess and Secondary and Higher Education Cess will not be levied on tax deducted or collected at source in the case of a domestic company and any other person who is resident in India. Both the cesses would continue to apply on tax deducted at source in the case of salary payments. 

11.
Conclusion: It is hearting that the proposed amendment prescribes time limit to issue order making any person assessee in default. At present tax deductors are wasting enormous time and energy in filing revised returns frequently due to the non-availability of Permanent Account Number of the payees and the new provision makes the payees to submit their Permanent Account Numbers in their own interest.

BUDGET PROVISION EFFECTING NON-RESIDENT TAXPAYERS

 

by Surendra Bhargava, Advocate

Budget 2009 has introduced certain measures which will be of interest to non-residents and affect our tax treaty power with other countries. The salient features are discussed below:

Exchange of information for preventing evasion and avoidance of tax: Empowering Central Government to enter into agreement with specified non-sovereign territories:

2.
Section 90 of the Income-tax Act (Act) empowers the Central Government to enter into Double Taxation Avoidance Agreement (‘DTAA’) with the Government of any other country outside India for granting double-taxation relief and facilitate exchange of information concerning avoidance or evasion of tax. Budget has proposed to expand the scope of this cooperation by entering into a DTAA or TIEA (Tax Information Exchange Agreement) with non-sovereign tax haven jurisdictions. In order to enable the Government to enter into agreements with non-sovereign territories, it is proposed to make suitable amendments to section 90 of the Act, and to the corresponding provisions under section 44A of the Wealth Tax Act so as to enable the Government to notify such specified territories outside India. The proposed amendment will be effective from 1st October, 2009.

Determination of arm's length price in cases of international transactions:

3.
Section 92C of the Act provides for adjustment in the transfer price of an international transaction with an associated enterprise if the transfer price is not equal to the arm's length price. Large number of such transactions subjected to adjustment have given rise to considerable dispute. Need was felt to frame safe harbour rules, to reduce uncertainties and consequent disputes. Budget empowers the Board to formulate such rules i.e. to provide the circumstances in which the Income-tax authorities shall accept the transfer price declared by the assessee. This amendment will take effect from 1st April, 2009.

4.1
Further, the proviso to sub-section (2) of section 92C provides that where more than one price is determined by the most appropriate method, the arm’s length price shall be taken to be the arithmetical mean of such prices, or, at the option of the assessee, a price which may vary from the arithmetical mean by an amount not exceeding five per cent of such arithmetical mean. There has been conflicting interpretation by the assessee and the Income Tax Department. The assessee’s view is that the arithmetical mean should be adjusted by 5 per cent to arrive at the arm's length price. However, the department’s contention is that if the variation between the transfer price and the arithmetical mean is more than 5 per cent of the arithmetical mean, no allowance in the arithmetical mean is required to be made. With a view to resolving this controversy, provison to section 92C is proposed to be amended to provide that where more than one price is determined by the most appropriate method, the arm’s length price shall be taken to be the arithmetical mean of such price. However, if the arithmetical mean, so determined, is within five per cent of the transfer price, then the transfer price shall be treated as the arm's length price and no adjustment is required to be made.

4.2
This amendment is proposed to take effect from 1st October, 2009, which means that it shall accordingly apply in relation to all cases in which proceedings are pending before the Transfer Pricing Officer (TPO) on or after such date. 

Suggestion: 

4.3
This proviso was introduced w.e.f 1.4.2002. Author is of the opinion, that proposed amendment should be made applicable w.e.f 1.4.2002, in all cases.

Provision for constitution of alternate dispute resolution mechanism

5.1
The dispute resolution mechanism presently in place is time consuming and finality in high demand cases is attained only after a long drawn litigation till Supreme Court. Flow of foreign investment is extremely sensitive to prolonged uncertainity in tax related matter. Budget provides an alternate dispute resolution mechanism (ADR) to facilitate expeditious resolution of disputes in a fast track basis.

The salient features of the proposed alternate dispute resolution mechanism are as under:


(1)
The Assessing Officer shall, forward a draft of the proposed order of assessment (hereinafter in this section referred to as the draft order) to the eligible assessee if he proposes to make, on or after the 1st day of October, 2009, any variation in the income or loss returned which is prejudicial to the interest of such assessee.


(2)
On receipt of the draft order, the eligible assessee shall, within thirty days of the receipt by him of the draft order,-


(a)
File his acceptance of the variations to the Assessing Officer; or


(b)
File his objections, if any, to such variation with,


(i)
The Dispute Resolution Panel; and


(ii)
The Assessing Officer.


(3)
The Assessing Officer shall complete the assessment on the basis of the draft order, if ?


(a)
The assessee intimates to the Assessing Officer the acceptance of the variation; or


(b)
No objections are received within the period specified in sub-section (2).


(4)
The Assessing Officer shall, notwithstanding anything contained in section 153, pass the assessment order under sub-section (3) within one month from the end of the month in which,


(a)
The acceptance is received; or


(b)
The period of filing of objections under sub-section (2) expires.


(5)
The Dispute Resolution Panel shall, in a case where any objections are received under sub-section (2), issue such directions, as it thinks fit, for the guidance of the Assessing Officer to enable him to complete the assessment.


(6)
The Dispute Resolution Panel shall issue the directions referred to in sub-section (5), after considering the following, namely:?


(a)
Draft order;


(b)
Objections filed by the assessee;


(c)
Evidence furnished by the assessee;


(d)
Report, if any, of the Assessing Officer, Valuation Officer or Transfer Pricing Officer or any other authority;


(e)
Records relating to the draft order;


(f)
Evidence collected by, or caused to be collected by, it; and


(g)
Result of any enquiry made by, or caused to be made by it.


(7)
The Dispute Resolution Panel may, before issuing any directions referred to in sub-section (5), -


(a)
Make such further enquiry, as it thinks fit; or


(b)
Cause any further enquiry to be made by any income-tax authority and report the result of the same to it.


(8)
The Dispute Resolution Panel may confirm, reduce or enhance the variations proposed in the draft order so, however, that it shall not set aside any proposed variation or issue any direction under sub-section (5) for further enquiry and passing of the assessment order.


(9)
If the members of the Dispute Resolution Panel differ in opinion on any point, the point shall be decided according to the opinion of the majority of the members.


(10)
Every direction issued by the Dispute Resolution Panel shall be binding on the Assessing Officer.


(11)
No direction under sub-section (5) shall be issued unless an opportunity of being heard is given to the assessee and the Assessing Officer on such directions which are prejudicial to the interest of the assessee or the interest of the revenue, respectively.


(12)
No direction under sub-section (5) shall be issued after nine months from the end of the month in which the draft order is forwarded to the eligible assessee.


(13)
Upon receipt of the directions issued under sub-section (5), the Assessing Officer shall, in conformity with the directions, complete, notwithstanding anything to the contrary contained in section 153, the assessment without providing any further opportunity of being heard to the assessee, within one month from the end of the month in which the direction is received.


(14)
The Board may make rules for the efficient functioning of the Dispute Resolution Panel and expeditious disposal of the objections filed, under sub-section (2), by the eligible assessee.


(15)
For the purposes of this section,


(a)
‘Dispute Resolution Panel’ (DRP) means a collegium comprising of three commissioners of Income-tax constituted by the Board for this purpose;


(b)
‘eligible assessee’ means,-


(i)
any person in whose case the variation referred to in sub-section (1) arises as a consequence of the order of the Transfer Pricing Officer passed under sub-section (3) of section 92CA; and


(ii)
any foreign company.

Further, it is proposed to make consequential amendments?


(i)
in sub-section (1) of section 131 so as to provide that ‘Dispute Resolution Panel’ shall have the same powers as are vested in a Court under the Code of Civil Procedure, 1908 (5 of 1908);


(ii)
in clause (a) of sub-section (1) of section 246 so as to exclude the order of assessment passed under sub-section (3) of section 143 in pursuance of directions of ‘Dispute Resolution Panel’ as an appealable order and in clause (c) of sub-section (1) of section 246 so as to exclude an order passed under section 154 of such order as an appealable order;


(iii)
in sub-section (1) of section 253 so as to include an order of assessment passed under sub-section (3) of section 143 in pursuance of directions of ‘Dispute Resolution Panel’ as an appealable order.

These amendments will take effect from 1st October, 2009. 

Suggestion & concluding remark:

5.2
The scheme shows that the first appeal under the ADR scheme would lie with the Tribunal. To have expeditious disposal of ADR cases, it is essential that DRPs should be constituted for every Director of Income-tax (International taxation). For the present such number is 12. Further, instead of 3 Commissioners, panel may have one Chief Commissioner and 2 Commissioners. Similarly, appeal before the Tribunal could be heard by a panel of 3 members. 

Bhargava is former Chief Commissioner of Income-tax, presently International tax counsel

BUDGET 20092010: IMPACT ANALYSIS

 

by Shree Rajiv Tuli, Partners, MARS & Partners, 

International Legal Consultants, 

Advocates & IPR Attorneys

The Finance Budget for the year 200910 proposed a diverse sketch to uplift the Indian Economy and enhance the rate of development in order to eradicate the halts. After passing of interim budget 140 days back, the Finance Minister, Shri Pranab Mukherjee, has presented the regular budget for the year 2009 – 2010 on 06.07.2009 with several challenges to be met this year like to lead the economy back to the high GDP growth rate of 9 per cent per annum at the earliest. Growth of income, to deepen and broaden the agenda for inclusive development, to ensure that no individual, community or region is denied the opportunity to participate in and benefit from the development process and to reenergize government and improve delivery mechanisms. But in order to make the Budget Cake taste much better, an icing of Income Tax exemption limits for an individual alongwith abolishing the Fringe Benefit tax (FBT) and Commodity Trading Tax (CTT) served wonders. 
This being the first budget of the new tenure of 5 years (2009 2014) of UPA led Government, the Finance Minister has estimated a total expenditure of Rs. 10,20,838 Crore in 200910 towards the development of infrastructure, defense, education, subsidies and other diversified sectors. 
However, the real impact of this general budget is yet to be ascertained and analyzed. In this note, we have tried to bring forth major highlights alongwith possible impact assessment and analysis thereof. Hope this exercise will help our readers to formulate and strategize their financial policy for the coming financial year. 
Economy Overview 
The GDP ratio achieved in 200809 has been 6.7%. It has been comparably lower than what was achieved during last three fiscal years at an average of 9%. Main contribution making sectors to GDP are ‘Services’ and ‘Merchandise Trade’ which have contributed at well over 50% to GDP share of merchandise trade doubling to 38.9 per cent of GDP in 200809. 
Sectorwise Distribution of Budget 
1.
Agriculture 
The target for agriculture credit flow set at Rs. 2,87,000 Crore during 2008 – 09 has been increased to Rs. 3,25,000 Crore for the year 200910. Interest subvention scheme for short term crop loans up to Rs.3 Lakh per farmer at the interest rate of 7 per cent per annum is to be continued. Additional subvention of 1 per cent to be paid from this year, as incentive to those farmers who repay short term crop loans on schedule. Additional allocation of Rs. 411 Crore over Interim B.E. 200910 has been made for this. 
2.
Education 
Emphasizing upon the requirement of qualitative education system, the scheme ‘Mission in Education through ICT’ has been substantially increased to Rs. 900 Crore and the provision for setting up and upgradation of Polytechnics under the Skill Development Mission has been enhanced to Rs. 495 Crore. Apart from this, Rs. 827 Crore has been allocated for opening a Central University in each uncovered State. A grant of Rs. 2,113 Crore has been allocated to IITs and NITs. A provision for granting scholarship to minorities has also been introduced in this General Budget of 200910 
3.
Health & Development 
For National Rural Health Mission, an increase of Rs. 2,057 Crore has been made over Interim Budget 200910 of Rs.12, 070 Crore. In addition to this all Below Poverty Line (BPL) families has been covered under the Rashtriya Swasthya Bima Yojana (RSBY) for which an allocation of Rs. 350 Crore has been increased by 40%. 
Allocation to National Highways Authority of India (NHAI) for the National Highway Development Programme (NHDP) has been increased by 23 per cent over B.E. 200809 in B.E. 200910 and allocation for Railways increased from Rs. 10,800 Crore in Interim 
B.E. 200910 to Rs. 15,800 Crore in B.E. 200910. 
The Real Estate sector has been left completely untouched. 
TAX PROPOSAL ANALYSIS
DIRECT TAXES

 
In this general budget an increase in threshold limit of exemption from personal income tax in the case of all individual assesses from Rs. 150,000 to Rs. 160,000 has been made. Exemption limit for woman tax payer has been raised from Rs. 1,80,000/to Rs. 1,90,000/and for senior citizen (65 yrs. & above) from Rs. 2,25,000/to Rs. 2,40,000/. 
Surcharge Rate on various direct taxes has been proposed to be phased out. The surcharge of 10% on the personal income tax has been eliminated. 
Corporate Taxation has been kept untouched. 
Sunset clauses for deduction in respect of export profits under sections 10A and 10B of the Incometax Act has been extended till the financial year 201011. 
Under Section 80DD, deduction in respect of maintenance, including medical treatment, of a dependent who is a person with severe disability being raised from the present limit of Rs. 75,000 to Rs. 1 Lakh. 
Fringe Benefit Tax on the value of certain fringe benefits provided by employers to their employees has also been abolished. 
Also, the Commodity Transaction Tax has been abolished. 
Minimum Alternate Tax has been increased to 15% from 10% of the book profits and the period allowed to carry forward the MA has been increased from 7 years to 10 years. 
New Pension Scheme to be continued but subjected to the ExemptExempt Taxed (EET) method of tax treatment of savings. 
In respect of electoral trusts, donations have been allowed as a 100 percent deduction in the computation of the income of the donor. 
Deduction under section 80E of the Incometax Act allowed in respect of interest on loans taken for pursuing higher education in specified fields of study has been extended to cover all fields of study, including vocational studies, pursued after completion of schooling. 
To mitigate the practical difficulties faced by charitable organizations, anonymous donations received by charitable organizations to the extent of 5 percent of their total income or a sum of Rs. 1 Lakh, whichever is higher, not to be taxed. 
Small scale businesses having turnover of Rs 40 Lakh can pay 8% tax and are exempt from advance tax. This is applicable from F.Y. 201011. 
Tax holiday under section 80IB(9) of the Income Tax Act, which was hitherto available in respect of profits arising from the commercial production or refining of mineral oil, to be extended to natural gas. This tax benefit to be available to undertakings in respect of profits derived from the commercial production of mineral oil and natural gas from oil and gas blocks which are awarded under the NELPVIII round of bidding. The section to be retrospectively amended to provide that “undertaking” for the purposes of section 80IB (9) will mean all blocks awarded in any single contract. 
INDIRECT TAXES 
I.
CUSTOMS 

No change in peak rate of customs duty 
Reduction in Custom duty– 

1.
Set Top Box for television broadcasting: 5% imposed 

2.
LCD Panels: reduced from 10% to 5% 

3.
Exemption from 4% special CVD on parts of manufacture of mobile phones and accessories 

4.
Unworked corals: reduced from 5% to Nil. 

5.
On 10 specified life saving drugs/vaccine and their bulk drugs: reduced from 10% to 5% with Nil CVD (by way of excise duty exemption). 

6.
On specified heart devices, namely artificial heart and PDA/ASD occlusion device: reduced from 7.5% to 5% with Nil CVD (by way of excise duty exemption). 

7.
On permanent magnets for PM synchronous generator above 500 KW used in wind operated electricity generators: reduced from 7.5% to 5%. 

8.
On biodiesel: reduced from 7.5% to 2.5%. 

9.
Concessional customs duty of 5% on specified machinery for tea, coffee and rubber plantations: reintroduced for one year, upto 06.07.2010. 

10.
On ‘mechanical harvester’ for coffee plantation: reduced from 7.5% to 5%. CVD on such harvesters has also been reduced from 8% to nil, by way of excise duty exemption. 

11.
On serially numbered gold bars (other than tola bars) and gold coins has been increased from Rs. 100 per 10 gram to Rs. 200 per 10 gram. Customs duty on other forms of gold is increased from Rs. 250 per 10 gram to Rs. 500 per 10 gram. Customs duty on silver has been increased from Rs. 500 per Kg. to Rs. 1000 per Kg. These increases also to be applicable when gold and silver (including ornaments) are imported as personal baggage. 

12.
Cotton waste: reduced from 15% to 10%. 

13.
Wool waste: reduced from 15% to 10%. 

14.
Rock phosphate: reduced from 5% to 2%. 

15.
CVD exemption on Aerial Passenger Ropeway Projects is withdrawn. Such projects will now attract applicable CVD. 

16.
Customs duty exemption on concrete batching plants of capacity 50 cum per hour or more to be withdrawn. Such plants will now attract customs duty of 7.5%. 

17.
On packaged or canned software, CVD exemption to be provided on the portion of the value which represents the consideration for transfer of the right to use such software, subject to specified conditions. 

18.
Customs duty on inflatable rafts, snowskis, water skis, surfboats, sailboards and other water sports equipment has been fully exempted. 
II.
EXCISE 

The Excise duty rate on items currently attracting 4% is to be raised to 8% with some major exceptions that are: 

1.
Specified food items including biscuits, sharbats, cakes and pastries 

2.
Drugs and pharmaceutical products falling under Chapter 30 

3.
Medical equipment 

4.
Certain varieties of paper, paperboard and articles thereof 

5.
Paraxylene 

6.
Power driven pumps for handling water 

7.
Footwear of RSP exceeding Rs.250 but not exceeding Rs.750 per pair 

8.
Pressure cookers 

9.
Vacuum and gas filled bulbs of RSP not exceeding Rs.20 per bulb 

10.
Compact Fluorescent Lamps 

11.
Cars for physically handicapped 
Specific component of excise duty applicable to large cars/utility vehicles of engine capacity 2000 cc and above to be reduced from Rs. 20,000/per vehicle to Rs. 15,000 per vehicle 
Change in duty of Excise is as follow: 

1.
On petrol driven trucks/lorries to be reduced from 20% to 8%. Excise duty on chassis of such trucks/lorries to be reduced from ‘20% + Rs.10000’ to ‘8% + Rs.10000’. 

2.
On Special Boiling Point spirits and naptha reduced to 14%. 

3.
Duty paid High Speed Diesel blended with upto 20% biodiesel to be fully exempted from excise duties. 

4.
The ad valorem component of excise duty of 6% on petrol intended for sale with a brand name to be converted into a specific rate. Consequently, such petrol would now attract total excise duty of Rs.14.50 per litre instead of ‘6% + Rs.13 per litre’. 

5.
The ad valorem component of excise duty of 6% on diesel intended for sale with a brand name to be converted into a specific rate. Consequently, such diesel 

6.
would now attract total excise duty of Rs.4.75 per litre instead of ‘6% + Rs.3.25 per litre’. 

7.
On manmade fibre and yarn, PTA and DMT, polyester chips, acrylonitrile, manmade and natural fibres (other than pure cotton beyond the fibre and yarn stage), is increased from 4% to 8%. 

8.
The scheme of optional excise duty of 4% for pure cotton to be restored. 

9.
An optional excise duty exemption to be provided to tops of manmade fibre manufactured from duty paid tow at par with tops manufactured from duty paid staple fibre. 

10.
Suitable adjustments to be made in the rates of duty applicable to DTA clearances of textile goods made by Export Oriented Units using indigenous raw materials/ inputs for manufacture of such goods. 

11.
Full exemption from excise duty to be provided on goods of Chapter 68 of Central Excise Tariff manufactured at the site of construction for use in construction work at such site. 

12.
Excise duty exemption on ‘recorded smart cards’ and ‘recorded proximity cards and tags’ to be made optional. Manufacturers have the option to pay the applicable excise duty and avail the credit of duty paid on inputs. 

13.
EVA compound manufactured on job work for further use in manufacture of footwear to be exempted from excise duty. 

14.
Benefit of SSI exemption scheme to be extended to printed laminated rolls bearing the brand name of others by excluding this item from the purview of the brand name restriction. 

15.
On packaged or canned software, excise duty exemption to be provided on the portion of the value which represents the consideration for transfer of the right to use such software, subject to specified conditions. 

16.
Excise duty on branded articles of jewellery to be reduced from 2% to Nil. 
III.
SERVICE TAX 

No change in service tax rate for Financial Year 200910 
New addition in the list of taxable services – 

1.
Service provided in relation to transport of goods by rail 

2.
Service provided in relation to transport of coastal cargo; and goods through inland water including National Waterways 

3.
Advice, consultancy or technical assistance provided in the field of law (this tax would not be applicable in case the service provider or service receiver is an individual). 

4.
Cosmetic and plastic surgery service 
Exemption from service tax being provided to: 

1.
InterState or intraState transportation of passengers in a vehicle bearing ‘Contract Carriage Permit’ with specified conditions. 

2.
Interbank purchase and sale of foreign currency between scheduled banks. 

3.
Transport of goods through road 

4.
Commission paid to foreign agents 

5.
Export Promotion Councils and the Federation of Indian Export Organizations on the membership and other fees collected by them till 31st March 2010 
IV.
GOODS & SERVICES TAX 

The Goods and Services Tax would be implemented from 01.04.2010. The basic structure of GST has been agreed upon. GST model envisages dual GST comprising of Central GST and State GST

IS COMMON MAN BENEFITED BY UNION BUDGET 2009-10? 

by G.Sekar, FCA, Chennai (Tax Consultant, Faculty to Income Tax Department)
Founder: Shree Guru Kripa’s Institute of Management
Meager Effect on tax: The Union Budget 2009 is an anti middle man Budget. Salary income earners upto Rs.10 Lakhs will have a maximum benefit of Rs.1,030 whereas the higher income group earners having income of above Rs.10 Lakhs will be benefited by an minimum amount of Rs.21,012 (because of removal of Surcharge) and maximum by few lakhs rupees. 
Individual gains nothing beyond Rs.1,030 p.a, that is on an average Rs.3.00 per day in a year. 

Fringe Benefit Tax: Fringe Benefit Tax abolished for Corporates and Firms is a big Tsunami hit for salaried people. The burden is shifted to employee from employer by amending Section 17 of Income Tax Act, 1961. 

The following are taxed as perquisites in the hands of employee – (a) Shares allotted under ESOP Scheme, (b) Contribution in excess of Rs.One Lakh on Super Annuation fund and (c) any other Fringe benefit notified by the government like the Car, Credit Card, Free Club Membership, Gift, Free Accommodation, Free Transportation, Free Lunch will be taxed in the hands of employee similar to what was prevailing upto Financial Year 2004–05. 

It seems like the Budget is Corporate Friendly and Enemy to Salaried Class!!! 
More tax burden for VRS Employee: Until Financial Year 2008–09, VRS Compensation received upto Rs.5 Lakhs eligible for Full Exemption and beyond Rs.5 Lakhs liable for income tax, but the assessee can claim tax relief u/s 89(1) on the basis of last three years average rate of tax. As per the proposed law, the employee can claim only any one of the above (Exemption of Rs.5 Lakhs or tax Relief). 
Effect on Small Business Men: Upto Financial Year 2008–09, For Civil Construction Contractor having Gross Receipts upto Rs.40 Lakhs the income will be calculated at rate of 8% and small Retail Traders upto a Gross Receipt of Rs.40 Lakhs, his income will be calculated at rate of 5%. But, under the proposed law from the Financial Year 2010–11 an assessee engaged in any business, whose Gross Turnover or Gross Receipts does not exceed Rs.40 Lakhs liable to declare an income of 8% on their Gross Turnover or Gross Receipts. 
	Retail trader – Present 
	Declare Income – [Rs.40 Lakhs × 5%] Rs.2.00 Lakhs 
	– 
	Tax Effect: Rs.5,150 

	Retail trader – Proposed Law 
	Declare Income – [Rs.40 Lakhs × 8%] Rs.3.20 Lakhs 
	– 
	Tax Effect: Rs.20,600 


The Basic exemption limit for individual increased by Rs.10,000 but presumptive income increased by Rs.1.20 lakhs. Hence, there is no real tax benefit for small business men. The above persons are not liable for Advance Tax. It is not a great benefit because individual will declare an income at the rate of 8% that is maximum of Rs.3,20,000 and claim 80C deduction of Rs.1,00,000, the balance net income of Rs, 2,20,000 the tax liability works out to Rs.6,180 (approx). From the above these small business men are not required to pay the advance tax as the limit for advance tax payment enhanced to Rs.10,000 from the present Rs.5,000. Page 1 044 2483 7667 Shree Guru Kripa’s Institute of Management Budget Analysis on Common Man Shree Guru Kripa’s Institute of Management Is this budget anti–budget to carrier of goods? (A) Small Vehicle Owners Affected – 
	Small Vehicle Owner – Present 
	Declare a Maximum Income of [Rs.3,500 pm × 10 Vehicles × 12 months] – Rs.4.20 Lakhs 
	Tax Effect: Rs. 40,170/– 

	Small Vehicle Owner – Proposed Law 
	Declare a Maximum Income of [Rs.5,000 pm × 10 Vehicles × 12 months] – Rs.6.00 Lakhs 
	Tax Effect: Rs 86,520/– 


Thus, for every lorry you are owning you have to declare Rs.18,000 income more p.a. (B) Effect on Other Goods Vehicle Owner: 
	Other Vehicle Owner – Present 
	Declare a Maximum Income of [Rs.3,150 pm × 10 Vehicles × 12 months] – Rs.3.78 Lakhs 
	Tax Effect: R. 31,520/– 

	Other Vehicle Owner – Proposed Law 
	Declare a Maximum Income of [Rs.4,500 pm × 10 Vehicles × 12 months] – Rs.5.4 Lakhs 
	Tax Effect: R. 67,980/– 


Thus, for every other goods vehicle you are owning you have to declare Rs.16,200 income more p.a. 
Stop Gifting…!! Is this the rule of Union Budget, 2009

 Under the present law, the gift made in money for a sum exceeding Rs.50,000 only liable to income tax. But, as per the proposed law the gift made in Money or Immovable Property or any property like Shares and Securities, Jewellery, Archeological Collections or Drawings or Painting, Sculptures or any work of Art of the value in excess of Rs.50,000, the whole value shall be chargeable to tax. 

Fortunately, the above gifts from relative or on marriage or by will or inheritance or contemplation of death or from local authority or educational or medical institution u/s 10(23C) is not taxable. Benefit for the Dependant and not for YOU!!!! Previously a deduction of Rs.75,000 was given in respect of taking care of any of your Dependant relative suffering from severe disability the same was increased to Rs.1,00,000. But if the person himself is suffering, you are eligible only for the deduction of Rs.75,000 (No increase).

One Bright Star in the dark sky!! – Only welcome move for small individuals is the expansion of the scope of Section 80E giving deduction in respect of interest paid on education loan. Previously the deduction is given only in respect of loan taken for pursuing higher education like, Engineering, Medical and post graduation in Management, but now the scope is extended to cover ANY EDUCATION BEYOND SENIOR SECONDARY SCHOOLS. 

So, what is the moral of the Story? From the income tax view point, fund your child education by borrowing money rather than funding from your own kitty as the government may waive the loan borrowed for educational purposes in future.

TDS Rate reduced – (a) TDS Rate reduced from 2% to 1% w.e.f 1st April, 2009 in respect of individual contractors. (b) Hiring / Renting of Plant and Machinery TDS Rate reduced from 10% to 2%. (c) Letting out immovable properties, including furniture and fittings, TDS is reduced from 15% to 10% and in respect of Corporates and Firms the same is reduced from 20% to 10%.

Do get your PAN quickly if don’t have one – If you fail to give PAN to your deductor your income amount will be liable to deduction of tax at a Maximum rate of 20%. No Form 15G or 15H shall be given to bank or any Company by an individual or senior citizen without PAN. Wealth Tax Limit: The basic exemption on wealth tax increased from Rs.15 Lakhs to Rs.30 Lakhs. This has a net tax effect of Rs.15,000. This increase in basic exemption made after 16 Years. In this 16 years real estate market increased by 6 times and gold price increased by 3.5 times. Increase in basic exemption of wealth tax by one time is not a great boon. 

By Shree Guru Kripa’s Institute of Management, 
BUDGET KEY HIGHLIGHTS

 by RAJESH DHAWAN, MBA (FINANCE)
Direct Taxes :-
 Income Tax:-
·          For women, the exemption limit has been raised by Rs 10,000 — from Rs 1.80 lakh to Rs 1.90 lakh. For all other categories of individual players, the personal income tax limit has been raised by Rs 10,000 from Rs 1.50 lakh to Rs 1.60 lakh. 
·          Personal income tax exemption limit has been increased for small and marginal taxpayers and senior citizens. The personal income tax exemption limit for senior citizens has gone up by Rs15,000, from Rs 2.25 lakh to Rs 2.40 lakh. 
·          The surcharge on direct taxes, usually levied to meet the revenue needs arising from natural calamities, will be phased out. The 10 per cent surcharge on personal income tax has been removed. 
·          To simplify tax returns, the government is working on early introduction for SARAL-II. 
·          To tide over the slowdown in exports, the tax holiday for the sector has been increased by a year to include 2010-11. 
·          Individuals enjoy tax concessions on the interest for loans taken for higher education which means full time studies for any graduate or post-graduate courses in engineering, medicine, management or for post-graduate course in applied sciences or pure sciences, including mathematics and statistics. Exemptions will now be granted for loans taken for vocational studies after finishing school. The amendment will be applicable from April 2010. 
·          The Fringe Benefit Tax introduced in 2005 on the value of certain fringe benefits given by the employer to his employees has been abolished. 
·          In order to incentivise the corporate sector to undertake Research & Development work, the current provision of weighted deduction of 150 per cent on expenditure incurred on in-house R&D has been extended to many other manufacturing businesses. 
·          Businesses setting up cold chains, ware-housing facilities for storing agricultural produce, laying and operating cross-country natural gas, crude or petroleum oil pipelines, will enjoy investment-linked tax incentives. All capital expenditure, other than expenditure on land, goodwill and financial instruments, will be fully allowable as deduction. 
·          The rate of Minimum Alternate Tax (MAT) has been increased to 15 per cent of book profits from the present rate of 10 per cent. 
·          The Commodity Transaction Tax has been abolished. 
·          Donations to electoral trusts will be allowed as a 100 per cent deduction in the computation of the income of the donor. 
·          Tax concessions are in the offing for trusts engaged in preserving and improving the environment, monuments and places or objects of artistic or historic interest. They will be treated on par with trusts engaged in charitable activities like education and relief to the poor. 
·          The new Direct Taxes Code will be released in the next 45 days. The Direct Taxes Code, along with a Discussion will be released to the public for debate. Based on the inputs received, the Government will finalise the Direct Taxes Code Bill for introduction in the House during the Winter Session. 
·          To enhance efficiency in tax administration, the merger of the two Authorities for Advance Rulings on Direct and Indirect Taxes by amending the relevant Acts has been proposed. This will enable the Authority for Advance Rulings, set up under Section 245-O of the Income Tax Act, 1961 to also function as the Authority for Advance Rulings for Indirect Taxes. 
· Wealth Tax:-
·          Wealth tax limit has been enhanced from fifteen lakh rupees to thirty lakh rupees. 

Indirect Taxes:-
Customs duties:-
·          Customs duty on gold bars and gold coins has gone up from Rs 100 per 10 gram to Rs 200 per 10 gram. On other forms of gold, the duty has gone up from Rs 250 per 10 gram to Rs 500 per gram. 
·          Customs duty on silver has doubled from the current Rs 500 per kg. The rate increase will also be applicable when gold and silver (including ornaments) are imported as personal baggage. 
·          In the healthcare segment, customs duty on 10 specified life-saving drugs, vaccine and their bulk drugs has been reduced from 10 per cent to 5 per cent. The list includes the influenza vaccine and drugs used for the treatment of breast cancer, hepatitis-B and rheumatic arthritis, among other ailments. 
·          Customs duty will also be reduced from 7.5 per cent to 5 per cent on two specified life-saving devices used in the treatment of heart conditions. These devices will be fully exempt from excise duty and CVD, also. 
·          Among electronics devices, set top boxes will cost more as five per cent customs duty has been imposed on these digital boxes used in the television broadcasting industry. 
·          The duty on LCD panels for manufacture of LCD TVs has been reduced from 10 per cent to 5 per cent. 
·          Mobile phones manufacturers will continue to enjoy full exemption from CVD of 4 per cent on import of accessories, parts and components for another year. 
·          The basic customs duty on permanent magnets — a critical component for Wind Operated Electricity Generators — has been reduced from 7.5 per cent to 5 per cent. 
·          In the energy sector, customs duty on bio-diesel has been reduced from 7.5 per cent to 2.5 per cent. 
·          Customs duty on cotton and wool waste has been reduced from 15 per cent to 10 per cent. 
·          Inflatable rafts, snow-skis, surf boats, sail boards and other water sports equipment have been fully exempted from duty. 
Central Excise:-
·          The excise duty rate on items currently attracting 4 per cent duty has been increased to 8 per cent except in the case of specified food items like biscuits, cakes, pastries and sherbets. The list includes drugs and pharmaceutical products falling under Chapter 30, certain varieties of paper, paperboard, power driven pumps for handling water, pressure cookers, compact fluorescent lamps and cars for physically handicapped persons. 
·          In the automobile sector, excise duty applicable on large cars, utility vehicles of engine capacity 2,000 cc and above has been reduced from Rs 20,000 per vehicle to Rs 15,000 per vehicle 
·          Duty on petrol driven trucks and lorries has been reduced from 20 per cent to 8 per cent. 
·          Excise duty on man-made fibre and yarn, PTA and DMT, polyster chips and acrylonitrile has been increased from 4 per cent to 8 per cent. 
·          Bio-diesel, obtained from vegetable oils and used for blending with petro-diesel, is currently exempt from excise duty. Petro-diesel blended with bio-diesel will be fully exempt from excise duty. 
·          Excise duty on Special Boiling Point Spirits has been reduced to 14 per cent. 
·          Excise duty on naphtha has been reduced to 14 per cent. 
·          Branded jewellery has been fully exempted from excise duty. 
·          In indirect taxes, the Goods and Services Tax (GST) will be introduced with effect from April 1, 2010. 
Service Tax:-
·          Exemption from service tax is being provided to the Federation of Indian Export Organisations and specified Export Promotion Councils. They have been exempted from service tax on the membership and other fees collected by them. The exemption is valid till March 2010. 
·          Inter-bank purchase and sale of foreign currency between scheduled banks is being provided exemption from service tax. 
·          Services received by exporters from goods transport agents and commission agents, where the liability to pay service tax is ab initio on the exporter, would be exempted from service tax. There would be no need for the exporter to first pay the tax and later claim refund. 
·          In the goods transport sector, service tax is levied on transport of goods by road, by air, through pipelines and in containers but not on goods carried by the Indian Railways or those carried as coastal cargo or through inland waterways. Service tax will now be levied on these modes of goods transport. The new levy is not likely to impact the prices of essential commodities or goods for mass consumption as suitable exemptions would be provided. 
·          Services provided by chartered accountants, cost accountants, and company secretaries as well as by engineering and management consultants are taxed. Now service tax will be levied on advice, consultancy or technical assistance provided in the field of law. 
·          Service tax is also being levied on cosmetic and plastic surgery services. 
·          The definition of stock-broker (in stock-broker service) is being amended to exclude sub-broker from its ambit. As a consequence, sub-brokers will be outside the purview of service tax. 
·          Exemption from service tax is being provided to inter-state or intra-state transportation of passengers in a vehicle bearing “contract carriage permit” with specified conditions. 
	TAXATION OF LIMITED LIABILITY PARTNERSHIPS

CA Srinivasan Anand G.
Introduction

1.0. The Limited Liability Partnership Act, 2008 came into force with effect from 31.3.2009. The said Act defines Limited Liability Partnership(LLP) as “a partnership formed and registered under this Act.”[Section 2(n)]. According to the Statement of Objects and Reasons appended to the LLP Bill,2008, LLP “is viewed as an alternate corporate business vehicle that provides the benefits of limited liability but allows its members the flexibility of organising their internal structure as a partnership based on a mutually arrived agreement. The LLP form would enable entrepreneurs, professionals and enterprises providing services of any kind or engaged in scientific and technical disciplines to form commercially efficient vehicles suited to their requirements. Owing to flexibility in its structure and operation, the LLP would also be a suitable vehicle for small enterprises and for investment by venture capital.” It may be noted that the Indian Partnership Act,1932 shall not ally to LLPs [Section 4 of the LLP Act,2008]. Thus, the Indian Partnership Act,1932 shall apply only to what may be called “general partnerships” for convenience sake.

	Budget 2009 proposals regarding LLPs

2.0. According to the Explanatory Memorandum, the Finance(No.2) Bill,2009 contains proposals to amend the Income-Tax Act,1961(hereinafter called “the Act”) so as “to incorporate the taxation scheme of LLPs in the Income Tax Act on the same lines as the taxation scheme currently prevalent for general partnerships, i.e. taxation in the hands of the entity and exemption in the hands.”. The Explanatory Memorandum clarifies that a LLP and general partnership shall be accorded the same tax treatment. This is indeed so except that the LLPs cannot avail the presumptive taxation scheme under proposed new section 44AD/section 44AF w.e.f. A.Y.2011-12. 

LLP assessable as “firm”

3.0. The Finance(No.2) Bill,2009 has substituted sub-section (23) of section 2 of the with effect from A.Y.2010-11 to clarify that LLP shall be assessed as “firm”. So, LLP will be treated on par with a partnership as defined in the Indian Partnership Act,1932(except for recovery of tax purposes).unless otherwise expressly specified in any provisions of the Act.. The proposed new section 2(23) clarifies that:

· “firm” shall have the meaning assigned to it in the Indian Partnership Act,1932 and shall include a Limited Liability Partnership as defined in the Limited Liability Partnership Act,2008 
· “partnership” shall include a Limited Liability Partnership as defined in the Limited Liability Partnership Act,2008. 

· “partner” shall include a partner of a LLP as defined in the LLP Act,2008.[Section 2(q) of the LLP Act,2008 defines “partner” as “any person who becomes a partner in the LLP in accordance with the LLP agreement. Section 2(o) of the said Act defines LLP agreement as “any written agreement between the partners of the LLP or between the LLP and its partners which determines the mutual rights and duties of partners and their rights and duties in relation to the LLP]. 

The LLP shall comply with section 184 of the Act which requires that:

· the partnership is evidenced by an instrument(Unlike a partnership covered by the Indian Partnership Act,1932, it appears that LLP cannot be formed and registered without a LLP agreement in writing as the subscription clause in the Incorporation Document requires the partners of LLP to affirm that they have entered into a LLP agreement in writing. If the LLP agreement is silent on any matter, the mutual rights and liabilities shall be as provided in Schedule I to the LLP Act,2008. However, in view of the declaration in subscription clause, it is better that at least a one-line LLP agreement adopting the First Schedule as agreement and specifying the capital of the firm is needed.) 

· the individual shares of the partnership are specified in that instrument.(If the shares are not specified in LLP agreement, the partners shall be entitled to equal shares as per the First Schedule of the LLP Act,2008. But to be on a safe side, it is better to specify the shares in LLP agreement to comply with section 184 or at least mention that on matters not specified in agreement, the first schedule to the LLP Act,2008 shall apply.) 

· A certified copy of the LLP agreement shall accompany the return of income of the LLP of the previous year relevant to the assessment year in which assessment as a firm is first sought. The LLP agreement shall be certified as true by all the partners of the LLP. 

If the LLP does not comply with section 184, it shall not be entitled to deduction of payments of interest or remuneration to any partner of the firm in calculating “profits and gains from business or profession”. 

The LLP shall be entitled to deduction of remuneration paid to working partners/interest paid to partners as per the provisions of section 40(b) on par with any partnership to which the Indian Partnership Act,1932 applies. The deduction in respect of remuneration to working partners shall be allowed to firms(whether professional firms/other firms) w.e.f. A.Y.2010-11 as per the revised slabs below:

(a)on the first Rs.3,00,000 of book profit or in case of a loss-Rs.1,50,000 or 90% of book profit, whichever is more.

(b)on balance book profit-60% of book profit. Signing of return of income of LLP
4.0. The Finance (No.2) Bill,2009 proposes to amend section 140 to require that the return of income of LLP shall be signed by the designated partner. If the designated partner is not able to sign the return for any unavoidable reason, the return of income of LLP shall be signed by any partner of the LLP. 

Applicability of provisions of presumptive taxation-sections 44AD, section 44AE and Section 44AF
5.0.These sections shall apply to LLPs for the Assessment Year 2010-11.. Section 44AD (as proposed to be substituted by the Bill w.e.f. A.Y.20011-12) . Presumptive tax scheme for assessees under section 44AD proposed to be extended to all eligible businesses-i.e. businesses except plying/leasing or hiring goods carriages whose gross receipts or turnover from eligible business does not exceed Rs.40 Lakhs during the financial year. Such assessees can declare presumptive income of 8% of turnover/gross receipts from the eligible businesses.(effective A.Y.2011-12). Advance tax not applicable w.e.f. A.Y.2011-12 for the assessees who opt for section 44AD. Maintenance of accounts under section 44AA and tax audit not applicable. Section 44AD(as substituted by the Bill w.e.f.A.Y.2011-12) is applicable to individuals, firms and HUFs but not applicable to LLPs w.e.f. A.Y.2011-12. Section 44AF is not applicable w.e.f.A.Y.2011-12. So retail traders opting for presumptive taxation will have to offer income of 8% of turnover under section 44AD instead of 5% under section 44AF w.e.f.A.Y.2011-12. Thus, LLPs will not be able to avail presumptive taxation schemes under sections 44AD and 44AF w.e.f. A.Y.2011-12. 

For section 44AE(transporters), presumptive income rate proposed to be increased by the Bill from Rs.3,500 to Rs.5,000 per month or part thereof per vehicle for heavy goods vehicle and from Rs.3,150 to Rs. 4,500 per month or part thereof for other vehicles. But unlike in the case of section 44AD, the Bill does not propose to amend section 44AE to debar LLPs from availing the scheme thereunder w.e.f. A.Y.2011-12. 

Recovery of Tax
6.0.The Bill proposes to insert new section 167C to provide that in case of liquidation of LLP, every partner shall be jointly and severally liable for payment of tax unless he proves that non-recovery cannot be attributed to any gross neglect, misfeasance or breach of duty on his part.

Conversion of General Partnership firm to LLP

7.0. The Explanatory Memorandum clarifies that “conversion of general partnership to LLP shall have no tax implications if the rights and obligations of the partners remain the same after the conversion and there is no transfer of any asset or liability after conversion. If there is violation of these conditions, section 45 shall apply.” Interestingly, there is no proposal in the Bill to amend section 2(47) or section 47 to incorporate the above clarification in the Act itself. The above clarification stipulates a condition “there is no transfer of any asset or liability after conversion” in order to be exempt from capital gains tax. It is not clear whether the transfer of asset or liability by LLP to partners of the LLP is referred to or transfer to the new general partnership firm is referred to.

Conclusion

8.0.As per the proposals in the Bill, the LLP will be treated on par with “general partnership” except in the matter of applicability of presumptive taxation under proposed substituted section 44AD w.e.f.A.Y.2011-12


NEW SCHEME OF PRESUMPTIVE TAXATION OF BUSINESS PROFITS UNDER BUDGET 2009 SYNOPSIS

 

by CA Hariom Jindal 

The existing provisions of the Income-tax Act, provide for taxation of income on presumptive basis in the case of construction business, income from goods carriages and business of retail trade etc. A presumptive income scheme for small taxpayers lowers the compliance cost for such taxpayers and also reduces the administrative burden on the tax machinery. In view of the above, it is proposed to expand the scope of presumptive taxation to all businesses by substituting a new section 44AD under Budget 2009. But new proposals do not cover professionals. In this article the author has analysis the existing and new presumptive scheme. 
I.
Introduction

The existing provisions of the Income-tax Act, provide for taxation of income on presumptive basis in the case of construction business, income from goods carriages and business of retail trade. Section 44AD prescribes a method of presumptive taxation for assessees engaged in the business of civil construction or supply of labour for civil construction in which a sum equal to eight percent of the gross receipts is deemed to be the profits and gains from business. Section 44AE provides presumptive provisions for the assessees engaged in the business of plying, hiring or leasing upto ten goods carriages in which a prescribed sum per vehicle is deemed to be the presumptive income of the assessee. Section 44AF prescribes a method of presumptive taxation for retail trade, under which the presumptive income is computed at the rate of a sum equal to five per cent of the total turnover. There has been a substantial increase in small businesses with the growth of transport and communication and general growth of the economy. A presumptive income scheme for small taxpayers lowers the compliance cost for such taxpayers and also reduces the administrative burden on the tax machinery. In view of the above, it is proposed to expand the scope of presumptive taxation to all businesses by substituting a new section 44AD. Introduction of presumptive tax provisions in respect of small businesses would help a number of small businesses to comply with the taxation provisions without consuming their time and resources. 
II.
Existing provisions relating to presumptive taxation

	Nature of business
	Deemed profits
	Option for normal computation

	Section 44AD: Civil contractor
	A sum equal to 8 per cent of the gross receipts paid or payable to the assessee or any amount higher than this. (The existing section 44AD will be replaced with new section from AY 2011-12 on similar lines as explained in next para) 

 
	Yes the assessee has option

	Section 44AE: Profits and Gains of Business of Plying, Hiring or Leasing Goods Carriage
	At the rate of Rs. 3500 per month (Rs.5,000/- per month from AY 2011-12 under Budget 2009 proposal) or part thereof in case of heavy goods vehicle and Rs. 3150 per month (Rs.4,500/- per month from AY 2011-12 under Budget 2009 proposal) or part thereof in case of vehicle other than heavy goods vehicle or any higher amount. 
	Yes the assessee has option 

	Section 44AF: Profits and Gains of Retail Business
	A sum equal to five per cent of the total turnover in the previous year on account of such business or, a sum higher than the afore-said sum as declared by the assessee in his return of income. (The existing section 44AF is proposed to be made inoperative for the assessment year beginning on or after 1st day of April, 2011 due to insertion of new section 44AD) 

 
	Yes the assessee has option

	Section 44B: Profits and Gains of Non-Resident’s Shipping Business
	7.5 per cent of the aggregate of the specified amounts
	No the assessee has no option

	Section 44BB: Profits and Gains in Connection with the Business of Exploration, etc. of mineral oils
	10 per cent of the aggregate of certain amounts which have been specified
	Yes the assessee has option

	Section 44BBA: Profits and Gains of Business of Operation of Aircraft in the case of non-residents
	5 per cent of the amount received or receivable by or on behalf of the taxpayer for specified activities
	No the assessee has no option

	Section 44BBB: Profits and gains of foreign companies engaged in the business of civil construction, etc., in certain turnkey power projects.
	10 per cent of the amount paid or payable to such assessee for specified activities
	Yes the assessee has option

	Insurance agents
	
(
Where separate figures of first year and renewal commission are available, 50 per cent of first year commission and 15 per cent of the renewal commission;


(
Where separate figures as above are not available, 331/3 per cent of the gross commission
	Yes the assessee has option

	UTI and other agents
	An ad hoc deduction, at the rate of 50% of the gross receipts of commission
	Yes the assessee has option

	Deduction of head office expenditure of non-resident
	An amount equal to five per cent of the adjusted total income; or the amount of so much of the expenditure in the nature of head office expenditure incurred by the assessee as is attributable to the business or profession of the assessee in India, Whichever is the least.
	No the assessee has no option


In these cases, there are some cases in which the assessee have option either to calculate his profits as per these provisions or compute as per normal provisions (as in case of civil contractors, etc.). But in other cases he has to compute only as per these provisions and he cannot have option to compute as per normal provisions. 
III.
Proposed provisions relating to presumptive taxation

It is proposed to expand the scope of presumptive taxation to all businesses by substituting a new section 44AD. The salient features of the proposed presumptive taxation scheme are as under:
· The scheme shall be applicable to individuals, HUFs and partnership firms excluding Limited liability partnership firms. It shall also not be applicable to an assessee who is availing deductions under sections 10A, 10AA, 10B, 10BA or deduction under any provisions of Chapter VIA under the heading “C.—Deductions in respect of certain incomes” in the relevant assessment year. 

· The scheme is applicable for any business (excluding a business already covered under Sec. 44AE) which has a maximum gross turnover /gross receipts of 40 lakhs. 

· The presumptive rate of income is prescribed at 8% of gross turnover /gross receipts. 

· An assessee opting for the above scheme shall be exempted from payment of advance tax related to such business under the current provisions of the Income-tax Act. 

· An assessee opting for the above scheme shall be exempted from maintenance of books of accounts related to such business as required under section 44AA of the Income-tax Act. 

· An assessee with turnover below Rs 40 lakhs, who shows an income below the presumptive rate prescribed under these provisions, will, in case his total income exceeds the taxable limit, be required to maintain books of accounts and also get them audited. 

· The existing section 44AF is proposed to be made inoperative for the assessment year beginning on or after 1st day of April, 2011. 

· The proposed amendment will take effect from 1st April, 2011 and will, accordingly, apply in relation to the assessment year 2011-12 and subsequent years. 

IV.
An analysis of provisions relating to presumptive taxation 

Some of the silent features of presumptive taxation are discussed below:
· It is provided under the proposed scheme that an assessee with turnover below Rs 40 lakhs, who shows an income below the presumptive rate prescribed under these provisions, will, in case his total income exceeds the taxable limit, be required to maintain books of accounts and also get them audited. So the question is how the income for taxable limit will be calculated? Suppose a person have 35 lakhs of turnover and shows profits at Rs. 1,35,000 instead of Rs. 2,80,000 under section 44AD. Whether in this case it is mandatory to maintain accounts? Which income will be taken to ascertain the maintainability of accounts and audit i.e. actual income or presumptive income? 

· Limited liability partnership firms are not eligible for presumptive taxation even the tax structure is same like normal partnership. 

· Non residents are not eligible under section 44AD. 

· Presumptive scheme is not applicable for small professionals. It would have been better if similar scheme has been provided for small professionals. 

· Under the presumptive scheme, the assessee is not required to pay advance tax and can pay the whole tax as self assessment tax. 

· It covers all business except which is cover under section 44E. Thus manufacturing business will also be covered. 

· Whether the assessee can switch over from presumptive to normal from year to year? Though the provisions are not specific in this regard, yet the answer seems to be in the affirmative, because the income-tax is tax on yearly profits and each year is separate for the purpose of taxation. 

· Any deduction allowable under the provisions of sections 30 to 38 shall, be deemed to have been already given full effect to and no further deduction under those sections shall be allowed. But the question is whether the expenditures/deductions, which are related to the year when the assessee had chosen presumptive basis, but accrued in the other years, when the assessee chose normal method of computation, can be disallowed? The answer to this question also seems to be in affirmative, because matching is not followed under the Act and expenditures are allowable in the year of accrual if the same are for the purpose of business and profession. 

· Where the assessee is a firm, the salary and interest paid to its partners shall be deducted from the income computed above subject to the conditions and limits specified in clause (b) of section 40. 

· The written down value of any asset used for the purpose of the eligible business shall be deemed to have been calculated as if the assessee had claimed and had been actually allowed the deduction in respect of the depreciation for each of the relevant assessment years. 

