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POST-BUDGET MEMORANDUM - 2012 

INTRODUCTION 

1.0 The Institute of Chartered Accountants of India (ICAI) every year 

submits Pre-Budget memorandum as well as Post Budget 

Memorandum. In continuation of the tradition, the ICAI considers it 

a privilege to submit this Post-Budget Memorandum – 2012 to the 

Government. 

1.1 In this memorandum, certain amendments to the proposals 

contained in the Finance Bill, 2012 have been suggested with a 

view to ensure attainment of the declared objectives of the 

Government.   

1.2 The principle of Parliament’s legislative competence to make 

retrospective amendments is well established. At the same time, it 

may be appreciated that the legislative privilege of making 

retrospective amendment is coupled with corresponding obligation 

to make its use in rarest of rare circumstances. The tax payer who is 

expected to fully abide by law is certainly entitled to know 

beforehand the tax law by which he would be governed. The State 

has to conduct itself fairly with its tax payers. The retrospective 

amendments even when made in most justifying circumstances 

should not cause undue hardship to the tax payers on account of the 

provisions being made effective from a prior date. The aforesaid is 

applicable with greater force to any amendment in procedural law 

and that is why it is a well-established practice to give effect to 

such changes prospectively, i.e., with effect from 1st July following 
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the passing of the Finance Bill or some other future date.  However, 

in the Finance Bill, 2012, there are certain amendments in 

procedural/compliance law which have been made effective 

retrospectively, which may lead to unnecessary harassment of the 

tax payer for non-compliance of law at an earlier point of time, in 

respect of which the enactment has now been made by way of a 

retrospective amendment. In order to ensure fairness and prevent 

undue hardship to taxpayers, it may be clarified that disallowances 

and penal provisions, including levy of fees and interest, on account 

of non-compliance would not apply in respect of such retrospective 

amendments.  In effect, there should be a blanket waiver on 

imposition of interest, fees and penalty arising out of non-

compliance of a retrospective amendment.  

 Further, retrospective amendments, even though made to clarify the 

intent of law, may lead to uncertainty, which will also affect the 

logical understanding of the tax provisions by tax payers in the past.  

Therefore, clarifications which are in the nature of imposing 

additional tax burden or attracting penal provisions should be given 

effect to prospectively. In any case, retrospective amendments 

should not affect completed assessments.  Further, retrospective 

amendments to clarify the position of law should be done in the 

rarest of rare circumstances and that too at the earliest point of time 

when the issue stems up i.e. at the beginning of the controversy 

rather than after allowing controversy to reach the highest court of 

the land. 
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1.3 We have noted with great satisfaction that the suggestions given by 

the ICAI in the past have been considered very positively.  Certain 

representations made in the post-budget memorandum of earlier 

years have formed the basis of amendments proposed in the current 

Finance Bill.  In formulating our suggestions in regard to the 

Finance Bill 2012, the Direct Taxes Committee and the Committee 

on International Taxation of the ICAI have considered in a balanced 

way, the objectives and rationale of the Government and the 

practical difficulties/hardships faced by taxpayers and professionals 

in application of the Income-tax Act, 1961.  We are confident that 

the suggestions given in this Memorandum shall receive positive 

consideration.  The representations made by the ICAI in the last 

four years which have resulted in legislative changes are given 

below to illustrate the positive outcome of such suggestions – 

Sl. 
No. 

In 
relation 
to 
Finance 
Bill 

 Relevant Issues – 
Suggestions of ICAI 

Action taken 

I. 2012 1. Provision for 

rectification u/s 154 

and appeal u/s 246A in 

respect of an 

intimation under 

section 200A. 

Proposal considered in 

the Finance Bill, 2012. 
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  2. Extension of benefit of 

weighted deduction 

under section 35(2AB) 

for a further period of 

five years. 

Proposal considered in 

the Finance Bill, 2012. 

  3. “Book profit” under 

section 115JB to be 

computed based on the 

net profit as per the 

accounts prepared 

under the relevant 

statute for banking, 

insurance, electricity 

companies etc. 

Proposal considered in 

the Finance Bill, 2012. 

  4. Reference to Part III of 

Schedule VI to be 

omitted in section 

115JB since Revised 

Schedule VI does not 

contain Part III. 

Proposal considered in 

the Finance Bill, 2012. 

  5. Removal of cascading 

effect of dividend 

distribution tax in 

multi-tier corporate 

Proposal considered in 

the Finance Bill, 2012. 
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structure also. 

  6. Extension of due date 

of filing of return of 

income to 30th 

November of the 

assessment year for all 

assessees who are 

required to file a 

transfer pricing report. 

Proposal considered in 

the Finance Bill, 2012. 

  7. Alignment of 

“specified date” in the 

Explanation to section 

44AB with the “due 

date” of filing return 

of income under 

Explanation 2 to 

section 139(1).  

Proposal considered in 

the Finance Bill, 2012. 

  8. Age of 60 years for 

additional benefit to a 

senior citizen, to be 

made applicable  

uniformly  in the Act. 

Proposal considered in 

the Finance Bill, 2012. 

  9. Deduction of Proposal considered in 
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expenditure incurred 

by way of investment 

in agricultural 

infrastructure. 

the Finance Bill, 2012 

by way of provision of 

weighted deduction in 

respect of notified 

agricultural extension 

projects. 

  10. TCS@1% on sale 

consideration of 

immovable property, 

where the sale 

consideration is lower 

than the stamp duty 

value. 

Proposal considered in 

the Finance Bill, 2012 

in modified form.  

TDS @1% of sale 

consideration of all 

immovable property 

exceeding the specified 

threshold. 

  11. Consequential 

amendment in proviso 

to  section 111A(1) on 

account on increase in 

rate of short-term 

capital gains from 

10% to 15% w.e.f. 

1.4.2009. 

Proposal considered in 

the Finance Bill, 2012 
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II. 2010 1 Exemption of capital 

gains in the hands of 

shareholders 

consequent to 

conversion of a 

company into a LLP - 

Amendment in section 

47(xiiib). 

Considered in the 

Finance Act, 2010 

 

III. No.2 of 

2009 

1. Treatment of Advance 

FBT paid during the 

Financial Year 2009-10 

in view of abolition of 

FBT – Advance FBT 

should be treated as 

Advance income-tax 

paid . 

Through Notification 

this has been 

implemented 

 2. Conversion of LLPs – 

should not be 

considered as 

“transfer” for capital 

gains by inclusion in 

section 47. 

Considered in Finance 

Act, 2010 
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 3. Computation of 

deductible profit of 

SEZ unit u/s 10AA – 

amendment to be made 

retrospective. 

Considered in Finance 

Act, 2010 

 4. Capital expenditure 

incurred in the years 

prior to the year in 

which specific business 

has been commenced  

u/s 35AD – capital 

expenditure incurred in 

earlier years should be 

considered for 

deduction in the year of 

commencement of 

specific business. 

Considered in the 

Finance (No.2) Act, 

2009 

 5. Deemed income u/s 

56(2)(vii) – this should 

be included in the 

definition of income u/s 

2(24). 

Considered in the 

Finance (No.2) Act, 

2009 

 6. Value considered for 

deemed income u/s 

Considered in the 

Finance (No.2) Act, 
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56(2)(vii) – such 

deemed value should 

be considered as “cost 

of acquisition” u/s 49 

for subsequently 

computing capital 

gains from transfer 

thereof. 

2009 

 7. Valuation as regards 

deemed income   u/s 

56(2) – if assessee 

disputes the value the 

Assessing Officer 

should be able to make 

reference to Valuation 

Officer. 

Considered in Finance 

Act, 2010 

 8. Deemed income u/s 

56(2)(vii) – trading 

assets should be 

excluded. 

Considered in Finance 

Act, 2010 for exclusion 

of the property of the 

nature of trading assets 

of the receiver. 

 9. Interest on 

Compensation u/s 

56(2)(viii) – wrong 

Considered in the 
Finance (No.2) Act, 
2009. 
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reference to section 

145A(2) should be 

rectified to section 

145A(b). 

 10. Exclusion of 

anonymous donation 

from taxability u/s 

115BBC – instead of 

5% of total income the 

relaxation should be of 

5% of gross receipts.  

By Finance (No.2) Act, 

2009, it has been made 

5% of total donations.  

 

IV. 2008 1. Computation of Book 

Profit u/s 115JB – 

exclusion of deferred 

tax assets if credited to 

the Profit & Loss 

Account. 

Considered in Finance 

Act, 2008. 

  2. Liability of AOPs and 

BOIs for TDS   u/s 

194C – only if the 

concerned AOPS are 

liable to Tax Audit u/s 

Considered in Finance 

Act, 2008. 
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44AB. 

  3. Notice deemed to be 

valid just because of 

the assessee’s 

appearance or co-

operation u/s 292BB – 

if the assessee objects 

as regards validity of 

the Notice during the 

course of assessment 

proceedings, this 

section should not be 

applied. 

Considered in Finance 

Act, 2008. 

 

 We request the CBDT to also consider our suggestions given in Part 

II of our Pre-Budget Memorandum as well, (reproduced in pages 

76-106 of this memorandum) in order to reduce/minimize 

litigations.  

1.4 In this memorandum, firstly an executive summary of our 

suggestions on the specific clauses of the Finance Bill, 2012 

relating to income-tax have been given. The detailed suggestions 

are given thereafter.  
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1.5 In case any further clarifications or data is considered necessary, we 

shall be pleased to furnish the same.   

 The contact details are: 

CA. Sanjay ‘Voice of CA’ Agarwal, Chairman, Direct Taxes 

Committee: Mobile No:  9811080342 

CA. Mahesh P. Sarda, Chairman, Committee on International 

 Taxation: Mobile No. 09825076020 

Office: E-mail id: dtc@icai.org, citax@icai.org Mobile No.:  

9350572177/09310532063 
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