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ORDER

PER BEENA PILLAI, JUDICIAL MEMBER

Present appeals has been filed by assessee against
common order dated 25/07/2019 passed by Ld.CIT(A)-9,
Bangalore for assessment years 2013-14 to 2015-16. The issue
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that arises out of the present appeal is challenging the late fee
levied under section 234E of the Act, for delay in furnishing the
tax deducted at source statement.

2. The Ld.AR submitted that there was various issues that
assessee had to face thereby causing financial distress. Assessee
therefore delayed in clearing the dues. It was submitted that
assessee was not having sufficient income to sustain its business
during the relevant period due to cash crisis. It has been
submitted that section 200A was amended incorporating levy of
fee under section 234E in clause ( c) read with section 200 A (1)
of the Act vide Finance Act No.2, 2015 ,w.e.f. 01/06/2015. It was
submitted that, the relevant assessment years are prior to the
date of amendment in section 234E of the Act read with section
200A(1) is not applicable.

3. On the contrary the Ld.Sr.DR submitted that assessee has
made the TDS payments after the date of insertion of the relevant
provision in the statute and therefore supported the orders
passed by authorities below.

4. We have perused submissions advanced by both sides in
light of records placed before us.

5. Admittedly, the levy of late fees under section 234E has
been exercised under section 200A for period prior to
01/06/2015. We note that the amendment to section 200A of the
Act came into effect from 01/06/2015 and is held to be
prospective in nature and therefore no computation of fee for the

demand or intimation for fee under section 234 E could be made
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for late deposit of TDS for the assessment years prior to

01/06/2015. This view is supported by the decision of Hon’ble

Karnataka High Court in case of Fatheraqj Singhvi & Ors vs UOI

reported in (2016) 142 DTR Judgements 281. Hon’ble court held

as under:

“23. In view of the aforesaid observation and discussion, since the
impugned intimation given by the respondent-Department against all the
appellants under Section 200A are so far as they are for the period prior
to 1.6.2015 can be said as without any authority under law. Hence, the
same can be said as illegal and invalid.

24. If the facts of the present cases are examined in light of the aforesaid
observation and discussion, it appears that in all matters, the intimation
given in purported exercise of power under Section 200A are in respect of
fees under Section 234E for the period prior to 1.6.2015. As such, it is on
account of the intimation given making demand of the fees in purported
exercise of power under Section 200A, the same has necessitated the
appellant-original petitioner to challenge the validity of Section 234E of the
Act. In view of the reasons recorded by us hereinabove, when the
amendment made under Section 200A of the Act which has come into
effect on 1.6.2015 is held to be having prospective effect, no computation
of fee for the demand or the intimation for the fee under Section 234E
could be made for the TDS deducted for the respective assessment year
prior to 1.6.2015. Hence, the demand notices under Stion200A by the
respondent-authority for intimation for payment of fee under Section 234E
can be said as without any authority of law and the same are quashed
and set aside to that extent.

25. As such, as recorded earlier, it is on account of the intimation received
under Section 200A for making computation and demand of fees under
Section 234E, the same has necessitated the appellant to challenge the
constitutional validity of Section 234E. When the intimation of the demand
notices under Section

200A is held to be without authority of law so far as it relates to
computation and demand of fee under Section 234E, we find that the
question of further scrutiny for testing the constitutional validity of Section
234E would be rendered as an academic exercise because there would
not be any cause on the part of the petitioners to continue to maintain the
challenge to constitutional validity under Section 234E of the Act. At this
stage, we may also record that the learned counsels appearing for the
appellant had also declared that if the impugned notices under Section
200A are set aside, so far as it relates to computation and intimation for
payment of fee under Section 234E, the appellant-petitioners would not
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press the challenge to the constitutional validity of Section 234E of the
Act. But, they submitted that the question of constitutional validity of
Section 234E may be kept open to be considered by the Division Bench
and the Judgment of the learned Single Judge may not conclude the
constitutional validity of Section 234E of the Act.

26. Under these circumstances, we find that no further discussion would
be required for examining the constitutional validity of Section 234E of the
Act. Save and except to observe that the question of constitutional validity
of Section 234E of the Act before the Division Bench of this Court shall
remain open and shall not be treated as concluded.

27. In view of the aforesaid observations and discussion, the impugned
notices under Section 200A of the Act for computation and intimation for
payment of fee under Section 234E as they relate to for the period of the
tax deducted prior to 1. 6.2015 are set aside. It is clarified that the
present judgment would not be interpreted to mean that even if the
payment of the fees under Section 234E already made as per demand/
intimation under Section 200A of the Act for the TDS for the period prior to
01.04.2015 is permitted to be reopened for claiming refund. The judgment
will have prospective effect accordingly. It is further observed that the
question of constitutional validity of Section 234E shall remain open to be
considered by the Division Bench and shall not get concluded by the order
of the learned Single Judge.

28. The appeals are partly allowed to the aforesaid extent. Considering
the facts and circumstances, no order as to costs".

6. Respectfully following the same, we are of the opinion that,
late fee under section 234B cannot be levied for a period up to
01/06/2015. In the present years under consideration, interest
u/s 234B is not leviable for asst. year 2013-14 & 2014-15.
However for asst. year 2015-16 the amended provisions would be
applicable. In respect of asst. year 2015-16, no interest would be
chargeable for the first quarter.

We therefore direct Ld.AO to delete the addition made under
section 234B of the Act in the hands of assessee for the relevant

assessment years under consideration.
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Accordingly grounds raised by assessee stands allowed for
assessment years 2013-14 & 2014-15 and asst. year 2015-16

stands party allowed.

In the result appeal filed by assessee stands allowed for all

years under consideration.
Order pronounced in the open court on 8t March, 2021

Sd/- Sd/-

(B.R BASKARAN) (BEENA PILLAI)
Accountant Member Judicial Member
Bangalore,

Dated, the 8t March, 2021.
/Vms/
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