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ORDER
PER BEENA PILLAI, JUDICIAL MEMBER

Present appeals have been filed by assessee against order
dated 10/08/2018 passed by the Ld.CIT(A)-3, Bangalore for
assessment year 2013-14 on following grounds of appeal:

“The grounds mentioned herein below are independent and without prejudice
to the other grounds preferred by the Appellant.

1. That on facts and circumstances of the case and in law, the order passed
by the Learned Commissioner of Income-tax Appeals ['CIT(A)"] to the extent
prejudicial to the Appellant, is bad in law and facts and liable to be quashed.
2. That on facts and circumstances of the case, the Learned CIT (A) erred in
upholding the action of the Learned Assessing officer ("the Learned AQO") that
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tax ought to have been deducted at source in respect of year- end provisions
debited to the profit and loss account.

3. That on the facts and circumstances of the case, the Learned CIT(A) erred in
disregarding the submission of the Appellant that the year-end provisions are
made based on fair estimates in the light of applicable accounting standards
and generally accepted accounting principles and the same is an estimated
liability subject to adjustments based on production of vendor invoices.

4. That on the facts and circumstances of the case, the Learned CIT(A) erred in
disregarding the submission of the Appellant that such year-end provisions
were reversed in the immediately subsequent month by crediting the profit
and loss account and therefore income does not accrue in the hands of payee.
5. That on the facts and circumstance of the case, the Learned CIT(A) erred in
disregarding the submission of the Appellant that upon crystallisation of
liability, the amounts paid or credited to the payee were recorded as liabilities
due to the respective parties at which point in time taxes were deducted at
source.

6. That on the facts and circumstances of the case, the Learned CIT(A) erred in
not accepting the Appellant's contention that the obligation to deduct taxes at
source would have to be determined as per the relevant withholding tax
provisions under Chapter XVJI-B of the Act. Merely because an amount is
disallowed under section 40(a)(i)/ (ia) of the Act, the same cannot be subject to
levy of interest under section 201(1A) of the Act.

7. Without prejudice to the above ground, the Learned CIT(A) erred in not
appreciating the fact that the amount suo moto disallowed by the Appellant
under section 40(a)(ia) of the Act should not be further subjected to the
provisions of section 201 of the Act in the hands of the deductor.

8. That on the facts and circumstances of the case, the Learned CIT(A) erred in
upholding the action of the Learned AO on levy of interest under section
201(1A) of the Act.

The assessee craves leave to add, alter, vary, omit, substitute or amend the
above grounds, at any time before or at the time of hearing. Each of the above
grounds is independent and without prejudice to the other grounds preferred
by the assessee.”

2. Brief facts of the case are as under:

The assessee is a private limited company engaged in the
manufacture and sale/licensing of active pharmaceutical
ingredients and trading of certain pharma formations.

3. The Ld.ACIT, TDS Circle 3(1) initiated proceedings under

section 201(1) of the Act, requiring assessee to show cause as to
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why, it should not be treated as “assessee in default” for non-
deduction of tax at source under the Act, for disallowance made
under section 40(a)(ia) of the Act.

4. Assessee in response filed reply to the show cause notice
wherein it was submitted that it has created year-end provision
for expenses amounting to Rs.21,98,26,517/- The assessee
voluntarily disallowed the said sum under section 40(a)(ia) of the
Act, on account of non-deduction of TDS and that the provision
created was not credited to any parties or individuals account,
since quantum of payment to the parties was not determinable as
on the year-end. Further assessee had not deducted tax at
source/short deduciotn on a sumof Rs.20,70,756/-. It was thus
submitted that, there is a reasonable cause to believe that tax
should not be deducted at source on the year-end provision.

5. The Ld.AO accordingly called on assessee to confront on the
issues of non deduction of TDS. The assessee submitted that the
tax was deducted in the subsequent assessment years and
furnished details of the same. The Ld.AO accordingly levied
interest u/s 201(1A) for delay in remittance of TDS by assessee.
6. Aggrieved by the order passed by the Ld.AO, assessee preferred
appeal before the Ld.CIT(A).

7. Before Ld.CIT(A) assessee contended that these were end
provisions that were reserved in subsequent financial year and
based on invoices raised by the vendors were accounted in the
books of account after deducting TDS. The assessee submitted

that assessee has disallowed the said amount u/s 40(a)(ia)
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during the relevant period. It was also submitted that, such was
a consistent approach followed by assessee from year to year
basis. Assessee in support relied on the decision of Hon’able
Supreme Court in case of CIT vs Eli Lilly & Co. (India) (P.) Ltd.
reported in (2009) 178 taxman 505.

8. The Ld. CIT (A) after considering various decisions relied by the
assessee decided the issue as under:

“In view of the aforementioned arguments, judicial precedents
and given that:

the Company has suo moto disallowed the amount under
section 40(a)(ia) in the return of income;

the Company has also deducted and paid TDS in the next
year; and
J The Company has also paid the interest under section
201(1A) of the Act demonstrates that the Company did not
have any malafide intention and it has reasonable cause for
non-deduction of tax. Hence, the Appellant submits that the
levy of penalty under Section 271C is erroneous in law and
liable to be dropped.

The submissions of Appellant has been considered. It is
mainly emphasized that:

At the time provision was created in the books of account, the
issue of deduction of taxes at source was not a settled issue.
As submitted by the appellant, the provisions created with
respect to dealers commission are to be paid to the dealers on
the sales effected by them. Such commission is payable to the
dealers as a percentage of sale only on actual realization of
sale proceeds. Similarly with respect to provisions for
payments to contractors on which TDS was required to be
deducted, wherein the provisions are created on the basis of
agreements entered into with the contractors where gross
amount payable to the vendor is not fixed. Also, it would be
pertinent to note that various tribunals and courts have
divergent views on this issue, as can be seen from the above
discussion and this fact in itself is a reasonable cause for the
Appellant for non-deduction of tax on yearend provisions.
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The Appellant also states that it has suo moto disallowed the
amount under section 40(a)(ia) in the return of income. Further,
it has also deducted and paid TDS in the next year and has also
paid the interest under section 201(1A) of the Act and it
demonstrates that the Appellant did not have any malafide
intention and it has reasonable cause for non-deduction of tax.
The Appellant has relied on its own case i.e. Wipro GE Medical
Systems Ltd. (supra) where the Bangalore ITAT has allowed
relief to the Appellant where the amount of tax was already
paid to the department and the interest under section 201(1A)
of the Act for the period of non-deduction was also paid. Hence,
there was no amount due to the government under section
201(1) of the Act and also there as reasonable cause for non-
deduction of tax at source at the time of creating of provision.

9. Further the Ld.Counsel placed reliance on decision of
Hon’ble Karnataka High Court in case of Karnataka Power
Transmission Corporation Ltd. vs DCIT reported in (2016) 383 ITR
59, wherein it has been held that the for purpose of deducting tax
at source the income which finally partakes character alone is
allowable for deduction under the Act. If the amount is not
considered to be income in the hands of the deductee, the
provision of tax deducted at source would not be made
applicable.

10. In the present facts of the case, the provision created at the
end of the accounting year has not been credited to the relevant
parties to whom the payments has to be made for the reason that
it was unquantifiable. Further, assessee has suo moto disallowed
the said sum under section 40(a)(ia) for non-deduction of TDS.
Therefore there is a sufficient and reasonable cause for not

deducting TDS on the year-end provision. It is also observed that
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assessee consistently follows this kind of accounting system for
year-end provisions which is subsequently reversed in the
subsequent year in the month of April, as and when the bills are
received, and the payment is made to the payee by deducting
TDS. Further, admittedly, assessee has paid interest under
section 201(1A) which further demonstrates there was no
malafide intention. We also note that wunder similar
circumstances in assessee’s own case reported in (2005) 3 SOT
627, coordinate bench of this Tribunal on similar facts deleted
penalty as it was unsustainable. Further the decisions relied by
the Ld.Sr.DR are distinguishable on facts, and therefore not
applicable to the present facts of the case. Based on the above
observations we do not find any infirmity in the view taken by the
Ld.CIT(A) to delete the penalty levied under section 271C read
with 273B of the Act due to existence of reasonable cause for
non-deduction of TDS, and therefore, assessee cannot be held to
be “assessee in default”.

11. Accordingly, grounds raised by assessee stands
dismissed.

12. In the result appeal filed by assessee stands dismissed.

Order pronounced in the open court on 14th June, 2021

Sd/- Sd/-
(CHANDRA POOJARI) (BEENA PILLAI)
Accountant Member Judicial Member

Bangalore,
Dated, the 14th June, 2021.
/Vms/
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By order
Assistant Registrar, ITAT, Bangalore
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