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ORDER

PER N. K. BILLAIYA, AM:
1. ITA No. 7144 /Del/2018 and ITA No.7145/Del/2018 are two

separate appeals by the revenue preferred against a consolidated
order of the CIT(A)-27, New Delhi dated 13.08.2018 pertaining to
A.Y.2015-16 and 2016-17.

2. Since common grievance is involved in the captioned
appeals and since CIT(A) has disposed of both the appeals by way

of a consolidated order, both these appeals were heard together



and are disposed of by this common order for the sake of

convenience and brevity.

3. The common grievance read as under :-

1. That the Ld. CIT({A} has erred in facts and on law in giving relief on account of additions
made u/'s section 68 in the case of assessee company based on the cash flow statement of another
company i.e. M/s Anand Motors Products Pvt. Lid. and also ignoring the fact that there is no direct
linkage of cash generated out of bogus purchases in M/s Anand Motors Products Pvt. Ltd. to
unsecured loans of Rs.59,40,000/- in M/s R B Farms and Estates Pvt. Lid.

2 That the Ld. CIT{A) has erred in facts and on law in stating that the additions were made by
the AQ only on the basis that the application of the assessee is pending before [TSC and clearly
ignoring the fact that the AO has made the addition as the assessee failed to explain the identity and
credit worthiness of the loan givers and also failed to prove the genuineness of the transactions.

3. That the Ld. CIT(A) has erred in facks and on law in deciding appeal of the assessee based on
cash flow statement submitted and admitted by Hon'ble ITSC without appreciating the fact that
department has never accepted the cash flow statement filed by assessee and prayed for enhancing
bogus purchases Rs. 72.70 Cr. based on seized documents/ or allernatively Bogus purchases of Rs
104.63 cr. based on percentage of total purchases in rule 9/9A /D3 Report.

4. That the Ld. CIT{A) has erred in facts and on law in relying on cash flow statement
submitted and ignoring the fact that the same was submitted without any basis/evidence.

4. InA.Y.2016-17 the quantum involved is Rs.59.40 lacs.

5. Briefly stated the facts of the case are that a search and
seizure operation was carried out on AMP group and other related
cases on 16.09.2015. Search u/s. 132 (1) of the Act was interlia

conducted at premises of the assessee.

6. The assessee is engaged in the business of real estate

activities.



7. During the course of search and seizure operation it was
found that the assessee has received unsecured loans in F.Y.
2014-15, from two concerns, namely, Earthworks Metallurgicals

Private Limited and Tachyons Trading Private Limited as follows :-

&

Serial | Name of the I_E?uup | FY Unsecured Amount (in |
No. | Company loan provider Cr)
[ 1. M/s R.B. Farms & | 2014-15 |[M/s 8.25
I Estates Private Ltd Earthworks
|
[ Metallurgicals
[ Private Ltd.

2. | M/s RB. Farms & |2014-15 |M/s Tachyons | 2.71 e

Estates Private Lid Trading Private
Ltd
i TOTAL | 10.96

8. During enquiries, the AO found that these unsecured loans
are non-genuine. The AO was of the opinion that the group
company has introduced its own wunaccounted income as

unsecured loans.

9. On further enquiry the AO found that the two companies
from which the assessee has taken unsecured loans were not

filing income tax returns nor do they have any creditworthiness.

10. The assessee was asked to explain the transaction in the

light of section 68 of the Act.



11. In its reply the assessee contended that the unsecured loan
has been met out of the fund/ cash received on account of
bogus/ inflated purchase done by M/s. Anand Motors product
Pvt. Ltd. The assessee pointed out that an application is filed
before the Income Tax Settlement Commission. The AO was of
the opinion that application of M/s. Anand Motors Product
Private Limited (AMP Private Limited) is still pending for
adjudication. The AO concluded by holding that the source of
unsecured loan is remained unexplained and accordingly made
addition of Rs.10,37,50,000/- in A.Y.2015-16 and Rs.59.40 lacs
in AY. 2016-17.

12. Assessee carried the matter before the CIT(A) and reiterated
its contention that the unsecured loan is met out of bogus/

inflated purchases done by group company

13. Considering the facts and the submissions the CIT(A) found
that the application before the ITSC has been accepted and
decided vide order dated 28.03.2018 framed u/s. 245 D(4) of the
Act. The CIT(A) extracted para 4.4.3 of the order as under :-

“4.4.3 Commission’s Finding: We have heard both the
parties and considered their submissions. It is observed that
the applicant has explained the introduction of share capital
through generation of cash from inflation of purchases. The

cash flow statement submitted before the Commission has



been verified by the PCIT. Hence, no further addition is called

for on this issue.”

14. The CIT(A) found that in the aforesaid order though all the
relevant facts, quantum, names of lender companies etc. have been

discussed and decided by ITSC but the name of the assessee company

was not mentioned.

15. The ITSC vide order dated 08.08.2018 issued a corrigendum and

included the name of the assessee as under :-

“4.4 ... It was found that M/s. Anand Motor Product Put.
Ltd., M/s. AMP Motors Puvt. Ltd., had received share capital
from certain companies to the extent of Rs.19 crores in the
F.y.2009-10 & 2014-15 and M/s. RB Farms Put. Ltd. a group
concern of the AMP Group had received unsecured loans worth
Rs.10.96 crores from two non genuine companies during

F.Y.2014-15.”

16. The CIT(A) found that the ITSC, New Delhi has accepted
fund flow chart by the assessee and accordingly deleted the

addition in both the assessment years i.e. 2015-16 and 2016-17.

17. The DR strongly supported the findings of the AO. It is the
say of the DR that there is no linkage between the inflated

purchase and the unsecured loans, therefore, these two separate



and distinct transactions and the CIT(A) should not have deleted
the additions.

18. Per contra the counsel for the assessee strongly supported

the findings of the CIT(A).

19. We have carefully considered the orders of the authorities
below and have also gone through the orders of the ITSC, New

Delhi placed on record in the form of a paper book.

20. It is an undisputed fact that before the ITSC the group
company M/s. AMP Motor Private Limited have taken a plea that
it has been inflating purchases from which it has generated cash.
We are of the opinion that the cash so generated has been re-
introduced in the books of the assessee in the form of unsecured
loan from the two companies. Since the group company has paid
taxes on such inflated purchases, we do not find any reason why
the same amount, when re-introduced in the books should be

taxed again.

21. Considering the totality of the facts we do not find any
reason to interfere with the findings of the CIT(A) both the appeals

by the revenue are dismissed.



22. Decision announced in the open court in the presence of

both the representatives on 21.10.2021.
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